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Tus profeſſors of the law have been long in ex- 
pectation of ſeeing this work. Many reaſons, not ne- 
ceſſary to be mentioned, have hitherto delayed the publi- 
cation of it. It now makes its appearance; and its merit 
is ſubmitted to the conſideration of the Public, whoſe 
candid and favourable, acceptance of it is requeſted, in . 
compliment to the able, learned, and reverend Author, 
and may reaſonably be expected, as in ſome meaſure due 
to the nature and excellence of the performance. 
The whole of this laborious work, is the reſult of many 

ears application of the learned Judge whoſe name it 
— a name which did honour to the law whilſt he 
lived, and which poſterity may well revere with gratitude, 
as from him it will derive the benefit of ſo valuable and 
uſeful a bon. 8 „ 
The general plan of this DIGEST is, that the Au- 
thor lays down principles or poſitions of law, and illuſtrates 
them by inſtances, which he ſupports by authorities; and 
theſe are branched out and divided into conſequential po- 
ſitions, or points of doctrine, illuſtrated and ſupported in 
the ſame manner. By this means, each head or title 
exhibits a progreſſive argument upon the ſubject, and one 
paragraph, (and in like manner one diviſion or ſubdiviſion, 
&c.) follows another in a natural and ſucceſſive order, till 
the ſubject is exhauſted. 5g 15 BT, 

It is likewiſe ſo diſpoſed, that even the titles only of 
theſe diviſions and ſubdiviſions, and of their ſeveral 
branches, (deſcribed and enumerated by letters and 
W +, 1 fl zgures, ) 


A 
figures, ) being ſelected from the page or margin, do of 
themſelves diſcloſe, in orderly ſucceſſion, the ſeveral links 
of the chain of argument contained in the body of the 


work; as may be ſeen, at one view, by having recourſe to 
the IxDpEx, which contains a tranſcript of thoſe diviſions, 


&c. ſo ſelected and extracted. e ki 
As the Author purſues each head or titleth rough its 


various branches, it conſequently follows, that he muſt in- 
clude many titles which happen to be- ſubordinate to his 
general head, (and therefore, with the ſtricteſt propriety, . 


come in as a diviſion, or ſubdiviſion of it,) and yet, at 
the ſame time, are worthy of being conſidered as general 


heads of themſelves, and ſuch as a reader would, without 


queſtion, ſearch for as general heads in the InvEx: in 
which ſearch he will not be diſappointed ; for wherever 
that happens, he will always find a reference to the head 
or title in which it is contained. 
An inſtance or two of this will be ſufficient to ex- 
plan it.- 5 FFF. | 
In the very firſt title, Abatement, Miſnomer, (which a 


reader might expect to find as a general head under letter 


NI) is introduced in a ſubdiviſion, as cauſe for a plea in 
' abatement, in (E. 18, &c.) and (F. 17, &c.) fe 
In like manner, Addition, (which a reader would look 
for as a general head) is to be found as the branch of a 
ſubdiviſion in Abatement, (F. 22, &c. 
To make only one remark more on this circumſtance ; 


Let it be obſerved, that the Crown Law, in general, 


will be found to be contained, for the moſt part, in the 
diviſions and ſubdiviſions of the titles Zu/tices and Fuftices 
of Peace. OS LOT. | 
9 The Author has been exceedingly clear and perſpicuous, 
and, at the ſame time, remarkably conciſe and exact in his 
quotations, and in his references to books; and as there are 
one or two books to which he is particular in, his manner 
of referring, it may not be amiſs to apprize ch 


Explanations. | ; 

Roll's Abridgment he always cites thus, 1 Rol. 300. J. 5. 
or J. 15. or J. 25; or thus, 1 Rel. 300. A. or B. or C. re- 
ferring to it, not by the placita, but by the line, or the 
diviſion. : . Eo 

Roll's Reports is thus quoted, 1 Rel. 300.—So that he 


avoids the diſtinguiſhing the Report from 'the Abridgment | 


by the denomination of the one or the other, and yet the 


reader can never be at a loſs to know which book he means: 


e reader of 
it here, though he will find it mentioned in the page of. 
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Tf I. for line, or a ſingle letter follows the number of the 
page, it is the Abridgment 3 if nothing follows, it is the 
rt. 7 „ 5 2 
7 MP if Croke's Reports :—Cro. Fac. is always cited 2 Cro, 
but the other two volumes are quoted Cro. El. and Cro. 
Car. and not 1 Cro. and 3 Cro.—The Reaſon of this ſeems 
to be, that if they were cited 1 Cro. and 3 Cre. the reader 
would be uncertain which was meant, for it happened that 
Cre. Car. was in fact publiſhed before Cro. El. and therefore 
might be called 1 Cro. in point of priority, though it is 
really 3 Cre. in point of chronology, and is accordingly in 
ſome law-books called 1 Cro. which might occaſion much 
confuſion.—If it ſhould be objected, that the Author 
might as well have called the other volume Cro. Zac. and 
the difficulty would have been avoided ; the anſwer is, that 
he has not done ſo; and theſe inſtances are only mentioned 
to ſhew his particular manner of referring, and to obſerye 
his exactneſs in adhering uniformly to the ſame manner 
throughout. | 23 
In ſome places, though not many, he lays down his law 
and gives an inſtance, but does not refer to any authority in 
ſupport of it. Why that was omitted, cannot with any 
certainty now be known: but may it not be looked upon 
as his own opinion upon the ſubject, even if there ſhould 
be no other authority? And ſhall not the opinion of 
a learned and able man, preſiding at the head of one of 
the chief courts of law and equity in the kingdom, have 
its proper weight? 9 rg | 
It muſt be confeſſed, this work is not printed exa&/y in 
the ſame manner, in which it appears in the manuſcript, 
Some alterations and additions have been made in it; which 
the Editors flatter themſelves will not, when conſidered, 
afford any cauſe of complaint. 5 „„ 
The firſt alteratipn is the tranſlating the whole work from 
French to Engliſh. What was the Author's particular rea- 
ſon for compiling it in French does not appear: the 
faſhion of the time might lead him to it at firſt, when per- 
haps it was more uſual (before the act of parliament for 
reducing the law into Engliſh) for gentlemen of the pro- 
feſſion to write their obſervations and collections in that 
language; and this fell in with his favourite ſcheme of . 
conciſeneſs, as the Law-French admits of a great number 
of abbreviations and contractions ;* and beſides that, it ſaved 
time and labour in copying or extracting from books, 
which was more eaſily and readily done by following the _ 
language and abbreviations of the book cited, which 
b 1 0 were 


* 


ir 


I 


' were commonly (the ancient books eſpecially) printed in 
French, than by taking the trouble to tranſlate them: and 


4s warranted. 
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having done ſo with many bovks, he continued the ſame 
language in extracting from others, though they were 
printed in Engliſh, that his quotations from them might 


appear uniform, agreeable to another of his favourite 


ſchemes. The acts of parliament are an exception to this 
uniformity of language, for theſe being the law itſelf, and 


not the opinions or reſolutions of courts or judges, declar- 


ing or explaining the law, he, ſeems to have paid a 
particular. and due regard to them, by tranſcribing 
them in the original language in which they were printed, 
whether French, Latin, or Engliſh. . | 

The Editors however, for the rendering this book) more 
extenſively uſeful, have choſen, that it ſhould ke its 


public appearance in Engl;/h:. by which means, not only 
gentlemen of the profeſſion, but all other perſons may have 
the benefit of it; and, in particular, thoſe worthy and pub- 


lic-ſpirited men, who, though not bred to the ſtudy of the 
laws, are moſt honourably and deſervedly intruſted with the 
care and execution of a great part of them, and to whom 


therefore, the conveying ſome knowledge, or at leaſt di- 


recting them where to furnifh themſelves with it, may not 
be uſeleſs. | | 

It may by theſe means alſo inſtruct all perſons in general, 
(who are neither bred to the profeſſion, or intruſted with 


the execution of the laws, and are nevertheleſs bound to 


obey them) how to conduct themſelves, ſo as not to ſuffer 


any injury by the breach of them, either in themſelves or 


athers.  . - | 55 

The tranſlation of the book has been carefully compared 
with, and corrected by the original, and (with very great 
labour) has alſo been compared with and. corrected by 
the ſeveral books cited : for, though a moſt remarkable 
attention has been paid to the exactneſs of the quotations 
throughout, yet the multiplicity of references, in fo volu- 
minous a work; ſeems to entitle the author to ſome excuſe, . 
if in a few, very few inſtances, rhe quotation and the book 
have not preciſely agreed; and wherever that has been the 
caſe, a liberty 'has been taken to make this work ſubmit 
to ſuch an alteration as has made it correſpond with the 
book cited ; and in this the reader cannot be miſled, for by 
applying to the book itſelf, he may ſee how far that 
This is the ſecond kind of alter- 


2 


ation. | he 8 


Another 


ler 
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Another circumſtance may more properly be termed an 
addition, than an alteration :* for, when recourſe has been 
had to books cited, in order to compare the quotations with 
them, it has ſometimes happened, that a caſe or authority 
has been diſcovered, warranting a poſition or point of law, 
mentioned by the Author, without his having cited any 
book to ſupport it; and wherever this has happened, a re- 
ference has been made to the caſe or authotity ſo diſ- 


covered. 


A like liberty is, in ſometimes adding references to con- 
temporary reporters of the ſame caſe, or confiſtent and 


concurring Authors amino ya ſame point, which in 


the courſe of the examina 
were not cited in the original. 


| The Editors are not aware, that any objection can ariſe 


to the reader, who will in ſome places find references to the 
volume of Lord Chief Baron'.Comrns's Reports, which, 


not being printed till after his death, could not be referred 


to by him in his life-time by the printed page. The 


freedom has certainly been taken of adding ſome refer- 
ences of this kind, and the candid reader will, it is hoped, 


think he is not injured by it : it has furniſhed him with 


an authority, where perhaps even the Author's manuſcript 


Report has not been cited, but only a caſe mentioned by 


him by the name and term, or which, if cited, was by the 
page of his manuſcript, and therefore of no uſe as to the 
printed Report; and it alſo helps him to an additional au- 
thority, where the ſame caſe has been reported by others. 


he like excuſe may be claimed for adding now 


and then, (as to a contemporary reporter, but not as to 
any new cafe or matter) a reference to Lord RALYMoxp's 
Reports, which were not publiſhed till after the death of 
Lord Chief Baron CouxNs. DS 


A farther alteration is, in the diſpoſition of the general 


heads or titles, which, though in the original diſpoſed in a 
general alphabetical order, are not ſo critically ſucceſſive 
as a reader might. perhaps expect to find them. This, as 


it created no confuſion, (each head or title being a de- 


tached and ſeparate ſubject by itſelf) is now changed, and 


the general heads or titles follow each other in an exact 
and regular alphabetical ſucceſſion. | | | 
To avoid confuſion alfo, theſe general heads or titles are 


preſerved by the French names, as in the original, and 


cach of them ſtands in the alphabetical ſtation in which the 
French name places it: but the reader, when he is look» 


ing in the Ix DEX for ſuch a title by its Engliſh name, will 


always 


n have been met with, and 
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' were commonly (the ancient books eſpecially) rinted in 
French, than by taking the trouble to tranſlate them: and 
having done ſo with many books, he continued the fame 


language in extracting from others, though they were 
printed in Engliſh, that his quotations from them might 


appear uniform, agreeable to another of his favourite 


ſchemes. The acts of parliament are an exception to this 


uniformity of language, for theſe being the law itfelf, and 
not the opinions or reſolutions of courts or judges, declar- 
ing or explaining the law, he ſeems to have paid a 


particular. and due regard to them, by tranſcribing 


them in the original language in which they were printed, 
whether French, Latin, or Engliſh. | a] 

The Editors however, for the rendering this book more 
extenfively uſeful, have choſen, that it ſhould make its 
public appearance in Engliſßh: by which means, not only 
gentlemen of the profeſſion, but all other perſons may have 
the benefit of it; and, in particular, thoſe worthy and pub- 


lic-ſpirited men, who, though not bred to the ſtudy of the 


laws, are moſt honourably and deſervedly intruſted with the 
care and execution of a great part of them, and to whom 
therefore, the conveying ſome knowledge, or at leaſt di- 
recting them where to furnifh themſelves with it, may not 
be uſeleſs. | | - : 

It may by theſe means alſo inſtruct all perſons in general, 
(who are neither bred to the profeſſion, or intruſted with 
the execution of the laws, and are nevertheleſs bound to 
obey them) how to conduct themſelves, ſo as not to ſuffer 
2 injury by the breach of them, either in themſelves or 
Others. | | ' 


Ihe tranſlation of the book nas been carefully compared 


with, and corrected by the original, and (with very great 
labour) has alſo been compared with and corrected by 
the ſeveral books cited : for, though a moſt remarkable 
attention has been paid to the exactneſs of the quotations 


throughout, yet the multiplicity of references, in fo volu- - 
minous a work; ſeems to entitle the author to ſome excuſe, .. 


if in a few, very few inſtances, the quotation and the book 
have not preciſely agreed; and wherever that has been the 
caſe, a liberty has been taken to make this work ſubmit 
to ſuch an alteration as has made it correſpond with the 
book cited; and in this the reader cannot be miſled, for by 
applying to the book itſelf, he may ſee how far that 
is warranted, ——— This is the ſecond kind pf alter- 
ation. JJ pa ns oy 
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PREFACE: * 


Another circumſtance may more properly be termed an 
addition, than an alteration :* for, when recourſe has been 
had to books cited, in order to compare the quorations with 
them, it has ſometimes happened, that a. caſe or authority 
has been diſcovered, warranting a polition or point of law, 
mentioned by the Author, without his having cited any 
book to ſupport. it; and wherever this has happened, a re- 
ference has been made to the caſe or authotity fo diſ- 
covered. 5 . 5 . 
A like liberty is, in ſometimes adding references to con- 
temporary reporters of the ſame caſe, or conſiſtent and 
concurring Authors elucidating the ſame point, which in 
the courſe of the examination have been met with, and 
were not cited in the original. 1 5 „ 
The Editors are not aware, that any objection can ariſe 
to the reader, who will in ſome places find references to the 
volume of Lord Chief Baron Courxs's Reports, which, 
not being printed till after his death, could not be referred 
to by him in his life-time by the printed page. The 
freedom has certainly been taken of adding ſome refer- 
ences of this kind, and the candid reader will, it is hoped, 
think he is not injured by it: it has furniſhed him with 
an authority, where perhaps even the Author's manuſcript 
Report has not been cited, but only a' caſe mentioned by 
him by the name and term, or which, if cited, was by the 
page of his manuſcript, and therefore of no uſe as to the 
printed Report; and it alſo helps him to an additional au- 
thority, where the ſame caſe has been reported by others. 
—— — — The like excuſe may be claimed for adding now 


| and then, (as to a contemporary reporter, but not as to 

t any new caſe or matter) a reference to Lord RATMoxp's 

V Reports, which were not publiſhed till after the death of 

2 Lord Chief Baron CouxNs. | | . 

8 A farther alteration is, in the diſpoſition of the general 

. heads or titles, which, though in the original diſpoſed in a | 
5 general alphabetical order, are not ſo critically ſucceſſive 5 * 
k as a reader might perhaps expect to find them. This, as 

e it created no confuſion, (each head or title being a de- 

it tached and ſeparate ſubject by itſelf) is now changed, and 

le the general heads or titles follow each other in an exact 

y and regular alphabetical ſucceſſion. „ EMT >; 

it To avoig confuſion alſo, theſe general heads or titles are 

1. preſerved by the French names, as in the original, and 


each of them ſtands in the alphabetical ſtation in which the 
French name places it: but the reader, when he is look- 
er ing in the IxpEX for ſuch a title by its Engliſh name, will 
2 | | " .. "ohways £4 


4. 


; ( 
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always ſind it there ſpeciſied, with a reference to it by its 
3: 3 | 


French appellation... | 15 Þ 5 
It may not be amiſs in this place to ſay, that ſome ge- 
neral heads or titles, which happen to intervene in this al- 


phabetical diſpoſition, and which are not treated as titles 


by themſelves, but in the diviſions or ſubdiviſions of other 
titles, (as has been before taken notice of) are here 
inſerted, and referred to the title in which they are ſo 
taken in; and this, in a great many inſtances not remarked 
in the original: and to attain this uſeful end, the divi- 


ſions, ſubdiviſions, and branches throughout the work 


have, with extraordinary pains, been, as it were, diſſected, 


to furniſh ſuch an arrangement with propriety and exact- 


neſs— This is alſo an addition to the work. | 
Another addition is this—The diviſions, fubdiviſions, 


and their ſeveral branches, (which were made and 
_ diſpoſed by the Author himſelf) are now, for the 


purpoſe of referring from one part of the work to ano- 

ther, denominated and defcribed by letters and figures, 
in this manner :—The firſt diviſion of a general head or 
title is marked with the letter (A.) the ſecond diviſion with 
the letter (B.) and ſo on, without proceeding to figures, if 
it is not ſubdivided. When either of theſe diviſions has 
one or more ſubdiviſions, thoſe. are marked by adding 


figures to the letter, as (A. 1.) (A. 2.) & c. or (B. 1.) 


(B. 2.) &c. When again any of theſe ſubdiviſions are 


branched out into farther diftributions, thoſe are deſcribed. 


by the continued progreſſion of the figures, and are con- 


' tained in the margin of the book: and when a ſubdiviſion 


has run out its whole length, the next ſubdiviſion is taken 
up in the body of the page, by the reigning letter (if one 
may ſo call it) of the diviſion, and the next ſucceeding 
figure to that laſt ſpecified in the margin. The whole di- 
viſion being finiſhed, a new diviſion begins with a new 
letter, and runs on in the ſame manner according to the 
ſeveral diſtributions of it. When the alphabet is exhauſt- 
ed, it begins again with a ſecond rotation of it (2 A.) 
(2 B.) &c. and when it is to deſcribe ſubdiviſions, &c. the 
denominating figures are added, as (2 A. 1.) (2 A. 2.) &c. 


or (2B. 1.) (2 B. 2.) &c. So the next time the alphabet 


is repeated, it is (3 A.) (3 B.) and afterwards (4 A.) 
(4 B.) &c. and fo on, with the denominating figures as 
above, whenever tlieir aſſiſtance is wanted. 

The reader is now apprized of the nature of this Great 
Work; the method in which it is conducted; the means 
whereby recourſe may be had to any part of it; and the 

5 e alterations 
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alterations and additions which have been made in it, 


which he obſerves are only ſuch as tend to make it of 
more real uſe, and ſuch as relate to its form and appear- 
ance in print; for as to the ſubſtantial part, the Work it- 
ſelf, nothing is inſerted or introduced there, but what is of 


the Author's own compiling, (the original of which is all 


written with his own hand) except in the inſtances before 
mentioned, of the tranſlation, and of the conformity to 


the books cited. 


* N. B. In the laſt edition, the additions are diſtin. 


guiſhed from the original by being incloſed between 


crotchets, thus; U J. In the preſent they are diſtinguiſhed 
in the ſame manner: The additions by the preſent 
Editor are diſtinguiſhed by being incloſed between 
aſteriſks, thus; *® F 

The few notes that are to be found. in this edition are 


by the preſent Editor.“ 


1 


Abr. Ca 
Acc. or Ag. or Agr. 


Adj. 
| p 


Ante and Poſt. 
App. H. Jer. 


| Arg. I Ch. R. 
Af. 


46. Ent. 
Ayl. Int. 


EXPLANATIONS. 


1285 Abridgment . Caſes in \ Equity. 


Accord, or Agreed. | 

Adjudged ; ſometimes Adjourned. 

Admitted. 

References to Diviſions and Subdi- 
viſions of the ſame Title. 


See Falle's Account of Jerſey, (printed 
1694, chap. 1. p. 5.—chap. 3- 


p. 89, 97, 98.—chap. 4. p. 102.— 
chap. 7. p. 201, &e. King John's 
Conſtitutions. 


N in 1 Chancery Reports on 


e Juriſdiction of the Chancery. 


Liber Aſſifarum. The References by | 


Placita. 

Aſton's Entries. 

Aylife's Introduction to his Patergon. 
Edit. 1726. 


_n or Ayl. Hap. or * Ayliffe's ancient and. preſent State of 
Dr. 


B. or C. B. 
. 
8 
Bac. . 7. 


_ 


Bl. or Bl. Nom. N 


Nom. 
8 K. Ad. 
Br. Jad. | 


Bra. Treat. de Burghs. 
Brad. or Bra, 


Bro. 


the DRY; of Oxford. 


Common Bench, or Common Pleas. 
King's Bench. 


- Biſhop's Trial. 


Lord „ b s Life of H. 7. 
Benloe's Reports; ſometimes referred 


to by Placitum, ſometimes by Page ; 
when the former, it ben Il. b ore 
the figure. | 


Blount's Law DiRtionary. 


Booth of Real Actions. - 

Brownlow's Brevia Judicialia., Edit. 

1662. | 

Dr. Brady's Hiſtorical Treatiſe of 
Cities and Boroughs. 

Dr. Brady's compleat Hiſtory of —_ 
laud. Fol. Edit. 1685. 


| ' Brooke's Abridgment, 
Bro. Ent. or Brow. Ent. 
Bro. R. | 

Bro. V. M. or Bro, Pad. Brown's Vade Mecum. 


Brown's Entries. 


Brownlow Redivivus. 
b. 


Bronwnl. 


EXPLANATIONS. 


| Bro or 1 & 2 Brow. 
. Brownl, Ent. | 
. 1 


B. R. H. 
2. 1 
J. S. 0. 


.. * or Ca. Parl. 
Cart. 

Carth. 

Chil. 

I, 2, & 3 Ch. R. 


Ch. R. without a pre- , | 


ceding Figure. 
Cl. A. 1 82 
Clift. 
Cod. or Cod. Fu. Eccl. 
Comp. Att. or C. Att. 


C. Sol. or Comp. Sol. 
Conſt. Oth. 


Cont. © 
Cot. Abr. 


Cot. Ab. Pref. 


| Crompt. Of. of Sherif 
Ce. * LB 7 


C. t. T. 


Brownlows Reports. 

Brownlow's Entries. | 

Burnett's Hiſtory of the Reforma- 
tion. - 

Caſes in the King's Bench in the Time, 
of Lord Hardwicke. © 

Burrow's Reports in the Time of Lord 
Mansfield. © 

Burrow's Settlement Caſes. 


Common Bench, or Common Pleas. 

Caſes in Chancery. Edit. 1735. 

3d Vol. of Caſes in Chancery, or Se- 
lea Caſes in Chancery; contains 
the D. of Norf. Caſe. | 


Gilbert's Reports of Caſes in Equity. 
Callis on Sewers. 4to. 1686. | 


Caſes in Parliament. 
Carter's Reports. 
Carthew's Reports. 
Chillingworth. 


Reports of Caſes in 8 in the 


Reigns of K. Charles if}. Sc. exa» 
mined with the third Edit. Folio 
1736, by the Pages of the Ofavs 
Edit. which are there preſerved in 
the Margin. ¶ Note, 1 Ch. R. con- 
tains the Earl of Oxford's Caſe, 


and the Argument on the Turiſdiftion 
of the Chancery, which laſt is de- 


cribed by Arg. 1 Ch. R.] 
Chancery Reports, .tempore Finch. 


Clerk's Aſſiſtant. 

Clift's Entries. 

Gibſon's Codex. 

Complete Attorney. Edition w_ 


or 1695. 


Complete Solicitor. 1695. 
Conſtitiones Othoni at the End of 


Lyndwood's Provinciale. 
Contra. 


Sir Robert Cotton's Abridgment of 


the Records. 
Preface to the above. 
Fitzherbert's Offices of Juſtices of 


Peace, &c. enlarged by Richard 


Crompton. 


Caſes i in the Time of Lord Talbot, 


- 


BXPLANATIONS 


: 


1 


N ey 
JJ OO Dicium. — — a Latter ofR e- 
= Ch. _ ference to a Book. 
| 1 55 | Duke of Norfolk's Caſe in 3 Caſes in 
| Chancery, or Select Caſes i in 987 
D. of Pl ” —— A Defence of Plurdiities. $70. 7 4 
Pluralities. 
A Doctor and Student. | 
Dal. | Dalliſon's Reports. 
Mah: Dalton's Juſtice. ' Edit. 1727. 
Dalt. SB. Dalton's Office of Sheriff. 
Dan * | Danvers's Abridgment. 
" N NM. Molloy de Jure Maritimo. 3d Edit. | 
| 1682, or 5th Edit. 1901. _ 
* . Degge s Parſon's Counſellor, Edit, 


7 
DE. or D* Exes. Sir 75 D'Ewe's Journal. 
Dod. Nobv. _ - Honour's Pedigree, or the ſeveral 
5 | Fountains of Gentry, &c. 2 Sir 
John Doderidge. 16 57. 


, e Dubitatur. 
Dr 0. F. or Ore F- 1 he dale's Origines Juridiciales. 
or Jud. | 5 
Dugd. Sum. Dugdale's Summons to Parliament. 
8 Duke's Law of Charitable Uſes. 
Dy. | Dyer's Reports. Edit. 1688, 
E. F 
4. 4 ,or * Are or Abridgment of Caſes in Equity. 
Eg. Ca. or Eg. R. | Gilbert's Reports of Caſes in Equity, 
MN = 2d Edit. 
Eg. Ca. Sometimes Gilbert's as above. —Some- 
epic times the Second or Equity Part of 
2 Mod. Ca. (Modern Caſes in Law 
| and Equity ;) but when the latter is 
| meant, it is marked in the margin. 
E. of Cov. Earl of Coventry's Caſe at the End of 
1 | Francis's Maxims of Equity. 
E. of Oxford. Earl of Oxford's Caſe, 1 Ch. R.. 

Eh fs 4 1 "I By William Lowndes. 1695. . 
F + | Fitzherbert's Natura Brevium. The 
8 4 47 Pages according to the old Editions. 

F. g, or Fitzg, Fitz-Gibbon's * : 

Fl. N „ 

Finch. Ch. R. Chancery Reports * Finch. 
n Fitzherbert's Abridgment. 


_ Faſt. | Forſter's Digeſt of the Laws relating , 
en to the Cuſtoms, &c. 
Ports 


A 
4 


Godb. 


EXPLANATIONS. 


Patt. 


Fox M. 


Fran. or Fra. 


Ha. E. of Cove : 


Pd 


G. 


6. 2. with a Figurep 


ceding, or * 


Gol. or Gold, 


Gro. de j. b. & p. 


a 


H. J. P, or Ha. J. P. 
or Hal. J. P. or H. 
Parl. or Hu. Parl. 
Hale Sheriff*s Accounts. 


H. P. C. or H. 
Han. Ent. 


Hanſti. Introd. or Int. 


or Han. Int. 
Hard. 
Hiſt. de C. L. 


Fan. Angl. 


| Jen: (C. I. J 


Infra and Supra. 


TR | 


K. K 


Kel. or Keil. 
Kelg. | 
Ken. Imp. 
Kit. d 
| L. 
Lamb. 
Lamb. Ch. or Lamb 


Cb. 
Lu. Ent. 


=} 


Francis's Maxims of 8 
Earl of Coventry's Ca 


Forteſeue de Laudibus Legum Yi 


gliæ. 
Fox's Martyrology. 


e at the End | 
of Fraucis's Maxims of Equity. 


Reports of Caſes in Chancery and the 
© King's Bench, in the 4th, 5th, 6th, 
and 7th Years'of K. Geo. 2d. 
's Reports 


| Gouldſborongh's Reports. 
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Grotrfis de Jure Belli & Pacis 


Sir Matthew Hale's Original Inſtitu- 
tion, Power, and Juriſdiction of 
Parliaments. 

Sir Matthew Hale's Treatiſe of She- 
riff's Accounts. Edit. 1683. | 


_ Hale's Pleas of the Crown. * | 


5 


Hanſard's Entries. 

Hanſard's Introduction to his Book of 
Entries. 

Hardres. 

Hale's 1289805 of the Common Law. 


Jani Anglorum Facies nova. 

Sir Lal Jenkins. (The References 
are to his Argument on the Juriſ- 
diction of the Admiralty, and his 
Charges at the Admiralty Seſſions. 


Jenkins's Centuries, 


References to the ſame Diviſion or 
Subdiviſion. 


Sir William Jones's Reports. 


75 


Sir Thomas Jones's Reports. 


Keilwey's Reports. 


Kelynge's Reports. 
Kennet of Impropriations, 


Kitchen of Courts. Touch Edition 


1623. 
Lambard's Juſtice. Edit. 1607. 
Lambard's Duties of Conſtable, 


Churchwarden, Q. uſually bound 
up with Lambard's Juſtice. 
e 8 Entries. i 
Lind. 


nw e 


* * £ . oF GE mY wn.” bod FO 2 TP * * Nc OS 


Lind. or Lind. Off Arch, 1 Pronrinciale. Edition. 
* 1079. 
Lit. | 5 5 Littleton's Reports. 
Littleton's * S. for Section. 


M. 


J. Malyne's s Lex Mentions Folio 
ES . Edition, 1686. | 
Mad. e Madox's Hiſtory of the Exchequer. 
Mad. Form. g Madox Formulare Anglicanum; re- 
| 5 fers to the N. of the Ne 
Mad. Form. Ini. The Diſſertation prefixed to Madox's 
N LN Formulare Anglicanum; ; refers to 
| the Page. 

Manw. ' Manwood's Foreſt Law. 3d Edition. 
Mar. - | March's Reports. When the Refer- 


- ence is marked 5. it is to the Pla- 
cita ; without that, to the Page. 


Mar. 5 Advice concerning Bills of Exchange, 
| | | by Marius. Folio Edit. 1684. 
Mills. | Rules and Orders of C. B. by Milles, 
| | printed 1732, or Edition 1729. 
od. Ca. Sth Modern Reports. 
2) Mod. Ca.  , Modern Caſes in Law and Equity | 
| | x AI Part. | : 
Mod. Int. * Brown's Modus Intrandi. 
2 Mod. Int. Same Book. 24 Part. . 
Moll. de Jur. M. Molloy de Jure Maritimo. 3d Edi- 
„ tion 1682, or 5th Edition 1701. 
A. P. Ex. Modern Practice of the Court of Ex- 


chequer. 1731. 


. | 1 
N. VL. * Uncertain what Book this refers to. 


Nom. or Bl. or Bl. Nom. - 6 3 
e | Blount J Law DiQionary- 


NE | 
ON. Br. : Officina Brevium. 
. Ex. Wentworth's Office of an Executor, 
25 Edition 1689. 
ord. „ ; Lord Clarendon and Sir Harbottle 
ow} | Grimſtone's Orders of the Court 
of Chance 


Ord. nd Rules in Exch. Orders and ulen of the Court of 
| | Exchequer. Edit. 1729. 
£ * | 45 
7. 1 Peere Williams's Reports. 
Perk. Perkins's profitable Book treating of . 
1 the Laws of England. 
Pl. or Plo. or Pl. Com. Plowden's Commentaries. 


n EXPLANATIONS 
Pe oft : wad Ante, ET References to Diviſions and. Subd, 
 -»_  mifions of the ſame Title. 
Pr. Ch. + +  Precedents in Chancery. 1 
Pr. Lond. or Priv. Lond. Privilegia Londini. 1ſt Editiob. 
n bi Style's PraQtical Regiſter, 2d Edition 


Pr. or Sti. Pr. A 
Pr. St. © Private Statute. 


| Pref. Cot. Alr. | The Preface to Sir Robert Cotton” ; | 
Doo es | e of the Records. 
he” 


oy HW. or No. Murr. Tbe Caſe of 4. Duo Warrants nin 
e the City of London. 


R. 8 Reſolved. i 
Raft. Ab. EKRäaaſtal's Great Abridgment of the | 
: | - _ Statutes. 
Raſt. Ent. Raſtal's Entries. | 5 
Reg. | Regiſtrum Brevium. 
Reg. Jud. Regiſtrum Judiciale. to 
| Reg. Or. 7 : Regiſtrum Brevium Originalium, | 
' Reg. Pl. Regula Placitandi. 
Rob. Ent. Robinſon's Entries. 
Rel. with 1. or a Letter,] Roll's Abridgment ; l. for Linez 
as A. Letter for Diviſion, | 


Rol. without J. or Letter. Roll's Reports. e 
Rules and Orders B. R. Rules and Orders of ths Court of 

„„ King's Bench. Edit. 1729. e 

Rules and Orders C. B. Rules and Orders of the Court of 

Common Pleas. Lal: £729 or 1735s 


Rules and Orders of de} Edit. 1739. 


Court of Chancery. | | 
Ky. or Ryde.  Ruſhworth's Collections. Edit. 1659 
h or 1680. 5 ; 
Ry. F. VRymer's Fœdera. 
8. 
Sond. 83 IE 8 "CITY, 
Sand. OBſ. on St. 22 Saunders's Obſervations on the 8. 
Car. 2. | 22 Car. 2. 1. to ſuppreſs Con- 
| | | venticles. : 5 
$eld. Selden. Edit. 1726. | 
Seld. de Der. Seldon's Hiſtory of Tithes. 4to, 
1618. 5 


Seld. J. P. or Jud. Parl. Selden's Judicature of Parliament. 
The Reference to the 3d Vol. is of 
„ Folio Edit. of Selden's Works 
1726, in three Volumes, uſually 
bound in ſix. 
Seld. 


1 
E 
— 
* 


EXPLANATIONS. „ 
=. Of. Ch. or Canc. ] Selden's Diſcourſe on the Office of 


or Chan. | Chancellor. Edit. 1726. 
Feld. Mare Cl. © Selden's Mare Clauſum. 
Semb. _ .- Semble; ſeems. 
"aa Sir Matthew Hale's Treatiſe f She - 5 
e Bo riff's Accounts. Edit. 168 3. | 
Som. | Somner of Gavelkind. 
La. Som. arg. 3 Lord Somers's 1 on the 
5 Banker's Caſe. 
Spel. Giaſſ. or Sp. Ch N. Spelman's Gloſſary. 1ſt Edition 1626. 
St. Eccl. Caſes. Stillingfleet?s Eccleſiaſtical Cults, 


St. or St. P. C. or Sta.“ "Re 
or Sia. P. C. or Stamf. Staundford's Pleas of the Crown. 


EDS ot 
St. Pre. R. or St. rs Staundford's Prærogativa Regis. 
Sii. Styles's Reports. | 
Sti. Pr. Reg. Styles's Practical Regiſter, 2d Edit. 
Supra and Infra. | Reference to the ſame Dinfion or 

| : Subdiviſion. | : 

b 'F. 

Temp. G. 2. | Reports of Caſes in Chancery ang the 


King's Bench, in the 4th, 5th, 6thy - 
angl 7th Years of King Geo. 2d. : 


Th. Br. Thbeſaurus Brevium. 

Th. D. or Th. Dig. © Theolall's Digeſt. 

Tho. or Tho. Ent. Thompſon's Entries. 

Tot. Tothilb's Tranſactions of the High 


Court of Chancery. Edit. 1671. 


Townſi. 7 Song or Town: 3 Tovnſend's 2d Book of Judgments. | 


4 or 275 Jus 
Eg. Treatiſe of Equity. . 
1 Tr | State Trials compared with 2d Edit. 
es = ot /- „ 
hy V. 
Pad. M. or Bro. J. A. Brown's Vade Mecum. „„ 
Vid. Ent. Vidian's Entries. f 
Vid. Introd. or Vid. Int. Vidian's Introduction to his Book of 
| | as Entries. . | 
- W. 
Wit —W.2 The Statutes of Weſtminſter, uſt and 
Mat. „„ Watſon's Clergyman's Law, fre. 5 
Went, Of. Ex. | Wentworth's Office of an Executor. 


Edition 1689. 
Haft. or Weſt. Chan. al Weſt's Symboleography of the Chan- 


Weſt. Symb. cery, Ce. 
Winch, © | - Wiich's s Reports. 
Nö Winch's Entries. Edit, 1680. 
Wri. Int. | Wright's Introduction o the Law of 


y 5 : N Tenures. 


EXPLANATIONS, 


„ 
Year Books. e with the Edition of wake 
| | | 3 1680. 3 


5 : When the P of a Book is - Sled in a Paradis 
| thus, ( op that Page i is twice numbered in the Book 
cited. : 
Quotations not above ſpecified are ſuch as are een 
. to be obvious, and the References are, in general, to 
| the common Editions of the Books. | | | 


AB AT E M E N T. c-) 


(A Abatement into Land. 


BATEMENT into land is; wha 2 man dies ſciſed; 
| and another who has no right enters before the hats: 

o. Lit. 277. a. 
If the younger ſon enters before the eldeft, it will be an abate- 
ment; though if he afterwards die ſeiſed, and the land deſcend to 
his iflue, the deſcent does not take away the entry of the eldeſt 
ſon, becauſe it ſhall be intended the younger ſon entered claim- 
ing as heir. Lit. Sed. 396, 397. 
1 F;for when a younger brother enters in this cds the law in- 
tends that he does not enter to obtain a poſſeſſion diſtinct from 
that of the elder brother, but to preſerve the poſſeſſions of the 
father in the family, that nobody elſe may abate. Gilb. Ten. 24. 
See Diſcent (D).* TL ON 


(B) Abatement of Writ. 


BATEMENT of writ or plaint i is, when. "i any default 
the defendant prays that the writ or plaint do abate, viz. - 

ceaſe againſt him for that time. Co. Lit. 134. b. 277. . 

A plea ſhall be in abatement, or in bar. | 

A plea in bar is a plea in chief. 

And therefore if a rule be, that judgment ſhall be entered, un- 
Jeſs the tenant or defendant plead in chief, he cannot vouch. 
Fer 2 Judges, M. 959 J. contra. Dal. 68. 


(© The Order of Plea in Abatement. 


HE order of pleading i is, firſt to the juriſdiction of tlie 

1 court. Co. Lit. 303. a. 

Then to the ability of the perſon impleading. Co. Lit. 303. a. 

Then to the ability of the perſon to be impleaded. Co. Lit. 
303. 4. 

After the appearance of the parties, and admittance of the 

juriſdiction, and of the ability - all the parties, the plaintiff or 


| (a) The word abatement has three different fignifications in the law; the 
wo here given, and a third, the pulling down or removing @ nuſance; for 
which ſee Action on the Caſe for a Nuſance (D. 4) 
Var. I. B demandant 


ABATEMENT. 


5 demandant declares, and the defendant in order of pleading m 
demand oyer of the writ, and plead to the count, viz. variance 


between the count and the writs or other record or ſpecialty men- 


[tioned in it. Co. Lit. 303: a. Th, Dig. l. 10. c. 1. ſet. 5. 


After plea to the count, the defendant may plead to the writ. 


ö Co. Lit. 303. a. 


And firſt, matter that appears __ view of the writ. 3 Ed. 


3.39 


ed in the order i in which it lies, as firſt to the place, then that con- 


tra pacem is tranſpoſed, c. 30 Ed. 3. 20. 
After pleas appearing upon view of the writ, he ſhall plead in 


abatement of the writ, matter dehors, that abates it. 3 Ed. 3. 30. 


Th. Dig. I. 10. c. 1. /. 6. 
Laſtly, he ſhall plead to the action of the writ, by which he 


ſhall ſhew that the plaintiff is not entitled to the writ he has 


brought, but that he ought to have brought ſome other writ. 
Readings on the ſtat. cites 26 H. 8. Bro. tit. Brief 409. Co. 
Lit. 303. a. 


If a man invert the order of pleading, he ſhall loſe the benefit. 


of the pleas omitted. Co. Lit. 303. 4. 
By. at. 4 & 5 Ann. c. 16.ſef?. 11. No dilatory plea ſhall be 


received in any Court of Record, unleſs the party by affidavit 
prove the truth of it, or ſhew ſome probable matter to induce the . 


court to believe the fact is true. 


(D) Plea to the Jutiſdittion. \ 
(D. 1.) Ancient Demeſne. 


TENANT or defendant may plead to the juriſdiction of the 
court, that the land is ancient demeſne. 412 nft. 269. Nati. 

Ent. 5 1. 3. Win. Ent. 551. 
[ This plea muſt be verified by affidavit. Hatch v. Cannon. 


P. 10G. 3. 3 Will. 51.7 


In what actions this is a 8 plea, Vide in Ancient Demeſne, 


(F. 5. 6. 


5. 6.) 
The plea will be good with, or without defence. R. 3 Lev., 


182. 405. Vide Poſt. (J. 16.) 
After ſpecial imparlance. Vide Poſt: (D. 9. J. 19, 20.) 
1 The plea ought to ſay, that the land is held of ſuch a manor, for 
| It is not ſufficient to ſay, that it 1s de antique dominico genepally, 
without ſhewing of ch manor it is held. Sem. 2 Leo. 190. 


Of ſuch a one, ut de manerio ſuo. Semb, for it is ſhewn as cauſe | 


of demurrer. Lev. Ent. 195. But it is ſaid, tenentur de manerio. 
Win. Ent. 551. © 


It ought to ſay de ra- 1 5 de * regis is not 
ſufficient. Semb. Dy. 373. 6 Vor the king may have domains which | 


are not ancient demeſne.“ 
It ought to ſay, that the hand i is ancient demeſne, for that it 


- is parcel of the manor of D. which i is ancient demeſne, i is not good. 


R. 1 Sal. 56. for the manor may" in general be ancient demeſne, 


9 parcel of it may not. * 
But 


And matter appearing upon view of the writ ought t to be plead- 


\ 


ABATEMENT. 


But it is ſufficient to ſay, that it is Placitabil i in a maneri; : 
per parvum breve de reflo clauſo, or in cur manerii generally, 29 
well as in cur” manerii coram e & ſeftatoribus ejuſdem manerii. 


Lut. 713. 
It is not neceſſary to ſay, that it is held i in ſocage, for that bo: 


intended. 2 Leo. 190. 
So it is not neceſſary to fay, FO —_— or claſun, . 


theſe words are not in the writ. Dy. 373. 4 

To this plea, the plaintiff may reply, that the land is plead- 
able at common law, and traverſe that the manor is ancient 
demeſne. Raft. Ent. 58. ö. Sho. 271. 50 

Or without a traverſe. Yide Tho. Ent. 2. | 

That it is copyhold parcel of the manor. 2 Gro. 559. * for 
the privilege extends only to the focage tenants, * ; 

Or he may traverſe, that the land in queſtion 1 is parcel of the 
manor. R. Sho. 271. | 

But he cannot reply, that it is pleadable at common law, and 
' traverſe that it is parcel de antiquo dominico. R. Sho. 271. * for 
though it be not parcel of ancient demeſne, i it hun itſelf by ans 


cient demeſne.'® = . 


*. 


(D. 3.) c Within a County Palais 


80, that the land lies in a franchiſe ubi breve domini regis non 
currit ; as within the county palatine of Durham. 
Or in the 2 palatine of Che er. 4 Infl. 212. Rob. Ent; 


1. Bro. V. M. 4 
So in eee, A ions, that the cauſe of action ariſes than, 


if it appears ſo by the declaration. 4 Inft. 213. Vide Th. 


D. J. 11. c. 10. ſe. 4, 5. 5 Mod. 335. But though the 
cauſe of action for things tranſitory, in truth aroſe within the 
county palatine, yet, by the general rule of law, the plaintiff 
may alledge it in any county where he will, and- the defendant 
cannot plead to the juriſdiction of the court, that the cauſe of 
action aroſe within the county palatine. 4 Inf. 213. * ; 
And he ought to aver, that the defendant is commorant there, 
and has lands there, whereby he may be ſummoned. 5 Med. 
144. Carth. 355. | 
And the plea need not be put in upon oath. R. 5 Med. 335. 
But it 18 no plca, that the land, Cc. lies in a county palatine, | 
when the action is ſued againſt the judge there; as againſt the 
chamberlain of * Sc. 4 Inf. 213. Or "againſt the earl 
722 Th. D. L 11. , 10. ea. 1 1 Rol. 374. 1. 5. 
4 inſt. 21 | ; | 
5 N the Abe den lives out of a 3 palatine, ſo that 
the proceſs there cannot extend to him. R. 4 fl. 213. 
So where a tranſitory thing is alledged out of a county palatine, 
it cannot be pleaded to the juriſdiction, that it was done * ; 
as it may if it was alledged there. R. 4 Inf. 213. 
Or when the king is party, as in quare impedu, for he ſhall | 
implead i in his o- court. * 1. 11.6, 19 ſed. OO 


4 53 A TT E M KE * 1. 
(d. 4) Within the cure ben, a. 


Or within the c Ports. Mo. 276. Th. D. 4 ut. 
1 c. 10. fed. 6, 7, 8. as 74- Vide Off. Br. x78. Vide in _ 
* Franchiſes, (E. 1. Wy) 
| | And the privilege of the Cinque Ports extends to actions real, 
perſonal, or mixed. 4 Inſt. 424. 
And though the land eicheats to the king, the privilege re- 
1 mains. 4 If. 224. | 
Siu if part of the land demanded lies within the Cinque Ports, 
| | and part without, the whole writ abates. 4 /nft. 224. 
But if there be an appeal in B. R. for an offence at S. in 
com* Cant, it is no plea, that S. is one of the Cinque Ports ubi 
breve dominæ  regine non currit. R. Tel. 12. Cro. Car. 247. 
2 Inft. 557. Cro. Elia. 910. | 
. So it is no plea in eject ment for lands within the = Ports, 
- if the demiſe be alledged dehors. 1 Sid. 66. 85 
| So if it be for a treſpaſs, or other tranſitory thing done 
within the Cingue Ports by any one not commorant there. Yeh 
12. 2 Inft. 557. 2 
So in any action that concerns the Ling, it is no plea that it 
zs within the _ Ports; as in quare impeidit by the king. 
a Cro. Elia. 911 
And the king may ſue in what court he pleaſes. 12 Co. 61. 
So it may be pleaded to the juriſdiction of the court, that the 
8 | _ lies in Ireland, or out of the a, R. Sho. 05. I Sal. 
80 


Vide poſt. (D. 5.) 


(D. 4.) Privilege. 8 


(b. 4) So, that the defendant has privilege to be ſued elſewhere; as 
As peer. that he i 18 a peer by the king's patent. 
And he ought to ſhew his patent to the court. 1 Sid. 29. 
N. 6 Co. 53.6. ED 
But if he is a peer by writ, he cannot plead this, but muſt 
ſhew his writ, and pray his privilege. r Sid. 29, | 


(b. 5.) That be is a baron of the Cinque Ports, and by letters patent 
As baron of of Ed. 1. confirmed by Queen Eliz. ought to be impleaded 
— 3 there, and not elſewhere. Of: Br. 178. Vidt ante, (D. 3.) 


(D. 6.) That he is an officer to another court, as attorney of C. B. 
As officer to to a ſuit in B. R. 2 Bul. 207. Lut. 195. Tho. Ent. 4. of 
| # court. Br. 177. Bro. V. M. 496. | 
bY, 515 it ſhall not be allowed upon motion, without plea. R LS 
Sal. 5 is 

. 80. of an attorney be ſued by original in the ſame court a 
which he is an attorney he may plead his privileges i in abatement, 
Doug. 312. Vid. Altorney, (B. 17.) * 

If he pleads privilege as an attorney, he may produce his 
writ of privilege or admiſſion upon record, and conelude rad ral 
patet per recordum, and then the defendant - cannot be denied 

de an attorney. K. Sal. 545. Ain. 582. 1 


ABATEMEN . 


— prfging it, apd then # iny ha 
denied. R. Sal. 545. 


So if he claim as clerk, c. to him who has « record for hi. 


privilege, for that is a fact. Skin. 582. 521, _ 
That he is a philizer of C. B. Tho. Ent. "Xs 
A dlerk in the exchequer. Lut. 44. R. Mod. Ca. 305. 
That he is a fitting clerk in the exchequer, ſhall be tried by 
the record. ee Moore, MH. 11 G. 2. Andr. 44. 
Or it may be 
the exchequer. Lut. 46. Sli. 359. Mod. Ca. 305. Jon. 
288.—Or by a ſuperſedeas to C. B. otherwiſe to B. R. R. 
Sal. 546. Vide Bro. 3 25.— But not by writ of privi- 
| lege from rhe exchequer. Dy. 328. 3 Leo. 223. Fide Sal. 


46. 
97 A tally- cutter and receiver in the exchequer. Tho. Ent. 3. 


A debtor, accountant, or officer 1 in the * Hard. 


365. Sal. 546. 


But a new officer in the exchequer ſhall not 1 5 privilege, 


for his name is not in Libro Rubrico. Jon. 288 
And privilege fall be allowed in an alin 8 tam, Oe. 


Sal. 543. 
That he is an attorney of B. R. to a fait i in C. B. Lut. 639. 
And it is not neceſfary to alledge, that he has clients there, 
. Lint. 1666. 
Nor,ſhall he be foro to the truth of His plea. Mod. Ca, 
115 Vide 5 Mod. 335. 
f defendant pleads that he is nk toa prothonotary, | he muſt 


| fwear to the truth of Bis flea. Lance v. Thedam, T. 7 G, 


PForteſcue 341. 
But it is not ſufficient to ſwear that it is a trur flea, for that 


be evaſive. Onflaw v. Booth, Fort. 341. Str. 705. 
If defendant pleads he was clerk of prothonotary, and dai 
attended, and ingroffed and drew pleas, and did other buſineſs 
for him in his office, and the afhdavit is only that he was 2 


clerk in the office, and was ſo for ſeveral years ; it is ſufficient, 


Read v. Chambers, Fort. 342. 

|  Prothonotary's clerks have no privilege, unleſs . em- 
ployed under him. Payne v. Fry, H. 9 G. Str. 546. 
There is no need of alledging a venue where. be is attorney, 

for it ſhall be tried where the writ js brought, for it is a perſo 

nal privilege. N. Sal. 345. Com. R. Carth. 363. 
So, that he is an * 

of the Fleet. 1 Sal. 1. 
Fhilizer. Sal. 544. 


Bo, that be is ove of the i clerks 5 „ 6 0 


5. R. Vide Tho. Ent. 3. 


That he is a clerk in chancery. 20 H. 6. 32.6. 1 Vat, 


264. Bro. V. M. 498. Vide 3 H. 6. 30. a. 
Or ſervant to a clerk in chancery. Lu. 1465. 
And he ought to alledge the place of the facts in his plea, 


for they ere triable, K. 1 Vent: 264. Sers. Lu. 1466. 


A pre» 


owed upon producing the Liber Rabricus of 


ann So 


* AF 
4 RY 


ABB ATE M E N * | 
(D. +) Within the Cingu Ports, u. 


| Or within the G Ports. 2 276. Th D. L 11. 

| c. 10. ſe. 6, 7, 8. 1 Bhat 74. Vide Of. Br. 178. Videin _ 

7 Francbiſes, (E. 1. op” | 

| | And the privilege of the wo Ports extends 40 actions real, 
perſonal, or mixed. 4 [nft. 4 

And though the land ele to the king, the privilege re- 
mains. 4 Luft. 224. 1 5 

So if part of the land demanded lies within the Cinque Ports, 
and part without, the whole writ abates. 4 /nft. 224. 

But if there be an appeal in B. R. for an offence at S. in 
com Cant, it is no plea, that S. is one of the Cingue Ports ubĩ 
breve domine regine non currit. R. Tel. 12. Cro. Car. 247. 

2 Inſt. 557. Cro. Eliz. 910. 

So it is no plea in eject ment for 1 within the * Pere, 
if the demiſe be alledged dehors. 1 Sid. 66. 

So if it be for a treſpaſs, or other tranſitory thing done 
within * Cinque Ports by any one not commorant there. 7 4 
12. 2 Inſt. 557. 

| So in — action that concerns the king, it 19 no plea that it 

A is within the Cingue Ports ; as in  guare impedit by the king. 

| Cro. Eliz. 911. 
And the king may ſue in what court he pleaſes: 12 Ce. 61. 
So it may be pleaded to the juriſdiction of the court, that the 


: land lies in Ireland, or out of the . R. Sho. 191. 1 * : 
80. 
Vide poſt. (D. 5. 5 2 
1 Privilege. © Es | 
b. 4) So, that the defendant has privilege to be ſued elſewhere ; as 5 
As peer. that he is a peer by the king's patent. X 
SW he N to ſhew his patent to the court. 1 Sid. 29- | 
0.C9- 5h. | 
| But if he is a peer by writ, he cannot had this, but- mail; f 
ſew his writ, and pray his privilege. 1 Sid. 29. 5 
(D. 5.) That be is a baron of the Cingue Ports, and by letters atent 1 
As baron of of Ed. 1. confirmed by Queen Eliz. ought to be impleaded 
= 3 there, and not elſewhere. Br. 178. Vide ante, (D. 3.) P 
(D. 6.) That he is an officer to another court, as attorney of C. B. f 


As officer to to a ſuit in B. R. Ie 8 Lut. 195. Tho. Ent. 4. Of: 


# court, Br. 177. Bro. V. M. 4 ” 
hs hut it ſhall not be Abe upon motion, vithout plea. R. 
Sal. 544. | of 
* Sq, if an attorney be ſued by W in the ſame court of 
vrhich he is an attorney he may plead his privileges in abatement, 
Doug. 312. Vid. Altorney, (B. 17.) k | B 
If he pleads privilege' as an attorney, he may produce | his 26 


writ of privilege or admiſſion upon record, and conclude 3 
patet per recordum, and then the defendant. cannot be denied 
de an attorney. R. Sal. 545. Shin. 56 2. 155 fo 


ABATEMEN = 


or ke may plead it without producing it, and then it may be 


ied. R. Sal. 54 
| r te chain 25 ek, &c. to him who has a record for hs 


Pn for that is a fact. Sin. 582. 523, | 
That he is a philizer of C. B. Tho. Ent. 4. 
A clerk in the exchequer. Lut. 44. R. Mod. Ca, 305. 


That he is a fitting clerk in the exchequer, ſhall be tried by 
the record. Kae Moore, M. 11 G. 2. Andr. 44. 
Or it may be allowed upon producing the Liber Rabricus of 
the exchequer. Lut. 46. Sti. 359. Mod. Ca. 305. Jon. 
288.—0r by a ſuperſedeas to C. B. otherwiſe to B. R. R. 
Sal. 546. Vide Bro. rag, 25.—But not by writ of privi- 


lege from the exchequer 328. 3 Leo. 223. PFide Sar | 
* tally-cutter and receiver in the exchequer. 7 ho. Ent. 3. 


A debtor, accountant, or officer in the WN Hard. 


365. Sal. 546. | 

Hut a new officer in the exchequer ſhall not have privilege, 
for his name is not in Libro Rubrico. Fon. 288, 9. 

| ms privilege fhall be allowed in an action gui tam, E | 
$a 5 

| That he i is an attorney of B. R. to a uit i in C. B. Lur. 639. 

And it is not neceſfary to alledge, that he has clients there. 


Lav. 1666. | 
Nor ſhall he be ſworn to the truth of his plea. Mol. Ca. 


Veg: Vide 5 Mod. 335. 
f defendant pleads that he js clerk to a prothonotary, he muſt 
ſwear to the truth of his plea. Lance v. — Ty 6. 

Forieſcue 341. | 
Bunt it is not ſufficient to fear that it is a true plea, for that 
may be evaſive. Onſlow v. Booth, Fort. 341: Str. 705. 

If defendant pleads he was clerk of prothonotary, and dai 
attended, and ingroffed and drew pleas, and did other buſine 
for him in his office, and the aſſidavit is only that he was 2 
clerk in the office, and was ſo for ſeveral Jen; it is ſufficient, 
Read v. Chambers, Fort. 342. | 

Prothonotary's clerks have no privilege, unleſs actually em- 

ployed under him. Payne v. Fry, H. 9 G. Str. 546. 8 

There is no need of alledging a venue where he is attorney, 
for it ſhall be tried where the writ is brought, for it is a  perlo. 
nal privilege. R. Sal. 545. Cont. R. Carth. 363. I 

So, that He ia xn elfivar of C. B, or B. R. ©. ne nt 

of the Fleet. 1 Sal. 1. 1 | | 
Tlhilizer. Sal. 544. 

Bo, that he is one of the ſix derks in Chancery, to a ſuit in 15 
B. R. Vide Tho. Ent. 3. 

That he is a clerk in chancery. 20 H. 6. 32.6. 1 Few, | 
264. Bro. V. M. 498. . | 

Or ſervant to a clerk in chancery. Lut. 1 2 

gend he ought to alledge the place of hs facts in 1 . 6 
ſor they are triable. R. 1 Vent. 264. Semb. Lur. 1466. 

: As pre- 


. 
4 


A B A AT E M E N T. 


4 preſeription to have privilege need pot be ſo preciſely alledg- 
ed, for the court takes notice of it. Lut. 1666. 


Need not be affirmative, for it is matter in law not traverſable. 


R. Sal.. 543. | : 
But if an action be againſt an attorney, &c. and others, 
who have no privilege, he ſhall not have privilege. 20 H. 6. 
32. B. 33, a.—Per 2 Judges, 1 Vent. 298. 1 Fern. 246. 
Bro. Privilege 7, , 12. Vide in Attorney, (B. 17.) Dy 
So if it be againſt an attorney and his wife. R. 1 Rol. 580. 


I. 45. Bro. Privilege . 


Or againſt an attorney, as executor or adminiſtrator.” R. 
%%% A . 
If an a&jon be by an attorney, &c. of C. B. againſt an 
attorney, marſhal, &c. in B. R. The defendant ſhall not have 
privilege. R. 2 Brownl. 267. R. 4 Leo. 193. Hard. 117. 


_ Gods. 81. though the attendance of the defendant is more neceſ- 


{ary ; for the other court was poſſeſſed of the cauſe. 2 Brownl. 

„ 5 3 
If the defendant pleads, quod eft attornatus, Qc. without ſay- 

ing quod fuit, tempore brevis, it is ill. R. 1 Sal. 1. Mayor of. 


Baſing ſtoke v. Bonner, P. 3 G. 2. Str. 864. Ld. Raym. 1567. 
Or, uod nullus attorn' non debet, &c. R. 1 Sal. 328. 

Or, Quoc omnes attorn' non debent placitari, c. without ſaying, 
vel eorum aliquiss R. Lut. 639. Hard. 164. Sli. 359. For 
it is a negative pregnant. T hickbroom. v. Boot, P. 3 G. 2. 


Fort. 343. ; 


An action may be brought againſt a ſerjeant at law in B. R. 


or other court of Meſtminſter- hall, thougli not elſewhere. R. 


(D. 7.) ; 
At a tinner. 


* 


2 Lev. 129. 2 Mod. 297. + 
Plea of privilege as a ſerjeant, with a writ annexed, is not 


good without affidavit that he has buſineſs there, and there only. . 


Stiles v. Serjeant Mead, H. 13 G. Str. 738. | 

An attorney of C. B. has no privilege to be ſued in Mid- 
dleſex only; if he is ſued in C. B. it is enough. Bareton v. 
Stephenſon, P. 5 G. 2. Fort. 343. Reeves v. Blyth, T. 
5&6 C.2. Fort. 343. Everet v. Blyth, H. 6 G. 2. Fort. 


Serjeant at law and prothonotary's clerks may plead in abate- 


ment, if ſued by bill inſtead of original. Swain v. Girdler, T. 


788 G. 2. Barnes 371. 
If an action be by a man, as accountant or officer in the ex- 
ebequer, againſt an attorney of another court, he ſhall not have 
privilege. Hard. 365. | | 
Otherwiſe, if it be by one as debtor only, for that is a gene- 
ral privilege, which does not take away. privilege elſewhere. 
Hard. 365. R. 3 Leo. 223. e ED ts: 


That he is a tinner, and that Ed. 1. granted to the tinners of 
Cornwall not to be ſued elſewhere than in the Stannary Court, 
upon contracts ariſing within the liberty, and that this contract 
aroſe there. R. Mo. 849. 1 Rol 295. R. 2 Rol. 44. Vide 


But 


Courts (L. I Kc.) 


kw -— " 


re ra 


3 Mo. 849. Dub. 1 Rol. 296. 


titiouſly in court. R 


.cannot be compelled to appear till four days after next 3 it 


13 G. 2. Str. 1120. 


Ne. Dy. 210. b. in nargine, that it lies after imparlance in that 


Sho. 4 49. K. 9 Ede. 4. 53. 6. 


an imparlance, to have a foreign attachment, the ee ſhall 


waho claims privilege of ſuit in another court, after plea, by which 


cannot claim his ogy” 1 Sal. 2. 


A B A T E M E NT. . 5 
But the defendant ought to ſhew the patent, for he is privy to : 


And it is no plea, where the defendant 0 in cuſtod mar de B. R. 
R. 2 Bul. 122, 8 *T bis muſt mean where he is really and not fic- 


That he is monetarius, and by letters patent of Bins" 2. ought Pa 0 


to be impleaded before the warden of the miut, and not * 


where. Tho. Ent. 3. 


If the court has not a general zins of the ſubject i a 
queſtion, the defendant myſt plead to the juriſdiction, for he 
cannot take advantage of it on the general iſſue. —And in every 
plea. to the juriſdiction, another juriſdiction muſt be ſtated. 


Cowp. 172.0 


(D. 9. ) At what Time it ſhall be pleaded. | 
[In ordinary caſes, gendes muſt plead to the juriſdiction [LE 
within the firſt four days; but if defendant comes in voluntarily II 

before he could be obliged, (as in country cauſes, where tenants  _ 


may be pleaded afterwards. Dutcheſs of Hamilion v. Robinſon, M. 


A plea to the juriſdiction ſhall not be after a general imparlance, | 
as, that land is ancient demeſne. Dub. Cro. Car. 9. Did. 
1 Vent. 236. N. ut dicitur Lat. $3. but there per 2 J. contra. 


particular caſe, but there a judgment is cited, that it is not good 
aſter imparlancc. 

Nor after dies datus prece partium, as that the defendant is co- 
vert baron and wife to ſuch a one on the day of the writ pur- 
chaſed. H. 4 Ed. 3. 115. Th. D. J. 11. c. 2. /. 1.% 

That he is a peer. X. 1 Sid. 29. 

That he is of the Privy-chamber. R. Ray. . 

That he is an attorney, &c. of another court Lav. 639. R. 


Or other privilege. Hard. 365. Sav. 131. Bro. Privilege 


7, 25. Barker v. Forreſt, M. 9 G. Str. 532. 
Though the ME be prayed by miſtake, « or ignorance. 
2 Rol. 294. 


So, after a diletur in the ſheriff*s court, which is in nature of 


not plead to the juriſdiction of the court there, &. Carth. 26. 
So a writ of privilege ſhall not be allowed to an attorney, &c, 


he allows the juriſdiction of the court where the action is brought, 2 


R. Mo. 34. Dal. 35. 


So if an attorney of C. B. be ſued in B. R. by A. and waire 
his privilege, he may afterwards be ſued there by any other, and 


\ 


ABATEMENT. 


But a defendant may plead privilege after general or ſpecial 
bail, for, until bail put in, he is not in court. R. 3 Lev. 343. 
i. 68 5 Th 

So he may plead privilege as an officer or attorney of C. B. 


though ſued by bill in cuſtod mar and the plaintiff replies quod of 


in cuſtod mar; for where he is not in actual cuſtody, but by ſup- 
poſition upon bail, he may plead privilege, for the ſheriff cannot 
take notice of his privilege. Per Holt. Sal. 1. „ | | 
So a ſuperſedeas to a ſuit by reaſon of his privilege, after he has 
acknowledged the juriſdiction of the court, comes too late. R. 
conira, 3 H 6 30. a. Vide 20 H. 6 32. a. . 
When a juriſdiction ſhall be ouſted by cogniſance demanded. 
Vide Conuſance in Courts. (P. 2, 3.) . e 


(E.) Plea to the Perſon of the Plaintiff, 

| (E. 1.) Villenage. - | 
No the perſon of the demandant or plaintiff it may be pleaded 

in abatement, that he 1s a villain to the tenant or defendant. 

Co. Lit. 128. a. | „„ Pra 
Though he be a villain regardant, or in groſs. Co. Lit. 123. l. 
Though he be his villain only for life, or years Co. Lit. 123. 3. 
But in an action for the trial of his liberty, as /ibertate probanda, 


Homine replegiando, c. it is no plea, that the plaintiff is his villain. 


Nor in an appeal of the death of an anceſtor or huſband. 1 H. 
4, 5. 5. Co. Lit. 123.6. | | 
Nor in an appeal of rape by the nief againſt her lord. Co. Lit. 


123. 6. 


Otherwiſe in an appeal of robbery, or mayhem. Co. Lit. 123. 
5. 126. 5. »becauſe the lord may take the villain's goods, and in 
an action of mayhem, damages only are recovered which belong 
to the lord.* „„ 1 5 
Nor in an action as executor againſt his lord. Co. Lit. 124. a. 

But in actions, which a villain may have againſt his lord, the 


lord ſhall make proteſtation that the plaintiff is his villain; other- 


Vide in 
Pleader, 
(2 W. 24.) 
be pleaded in bar. Co. Lit. 128. b. 3 Lev. 29. was in debt, 
detinue, & c. where the damages are certain. | 
| Or in a ſeire faciar upon a judgment in treſpaſs, by which the 
damages are aſcertained. R. per 3 J. Jon. 239. Vide Pleader, - 


But 


wiſe the plaintiff ſhall be infranchiſed. Co. Lit. 124. a.b. 1 H. 
4. 5-6. 5 : 
So in an action by a villain againſt a ſtranger, it is no plea, that 
the plaintiff is villain to another. Co. Lit. 123. 3. 5 
Vide Poſt. (F. 3.) | : 


(E. 2.) Outlawry. 


$0 it may be pleaded, that the demandant or plaintiff is out- 
lawed. Co. Lit. 118. a. Vide Lut. 6. 1529. Zn . 
When the cauſe of action is forfeited by the outlawry, it may 


(3 L. 12.) 


TC. 5 e 


A B A T E M E N P. 

But when in perſonal actions the damages are uncertain and 
not forfeited 31 treſpaſs, Sc. ) and in 5 actions, it ſhall be 
pleaded only in abatement. Co. Lit. 128. 3. R. Ow. 22. 

And it may be pleaded in abatement, though it be pleadable 
in bar. Semb. Lut. 1604. 2 

And is a good plea, though the ſuit be by way of diſcharge ; 
as in an audita querela. R. 2 Cro. 425. 

| $0 outlawry of one demandant is a plea to bath. 

Unleſs he be outlawed for felony ; for that is a ſeverance i in 


law. 


So in perſonal actions, out wry of one plaintiff is a plea ta to 


both. 
So outlawry may be pleaded in bar to part, in abatement to 

other part. Lut. 1513. — | 
In an action by huſband and wife, it is a good plea that the 

wife was waived. 
So if a woman be demandant or plaintiff, that ſhe is waived, 


" Lie. 39. 


So in an appeal, outlawry i in a perſonal action i is a good plea. 


St. P. C. 149. a. 


So in an information gui tam, &c. R. 2 Med. 267. 

Outlawry upon meſne proceſs. 

Or ater judgment. Lui. 1529. 

So in error by two of a judgment againft them, outlawry of 


one of the plaintiffs. Ag. 2 Cro. 616. 


So outlawry of a ann is a plea to an action by an executor, 
Lut. 1604. 

If one defendant is ; outlawed, the plaintiff may declare againſt 
the other alone. Vide Lut. 35. 

And though the outlawry be erroneous, it is not a bad plea * 


it be reverſed. R. Lut. 40. 


But outlawry is no plea, when a man 40 en auler droit; as 
executor or adminiſtrator. Co. Lit. 128. a. | 
Or in another capacity; as in an action by mayor and com- 


| monalty, outlawry of the mayor is no plea, Co. Lit. 128. a. 


So it is no plea in a writ of error to reverſe the ſame outlawry. 
Co. Lit. 128. a. 1 Sid. 43. 

Or another outlawry. Co. Lit. 128. . Dub unleſs the other 
outlawry be alſo erroncous. Bac. Elements 7, B. 

Nor in an attaint. Co. Lit. 128. a, 1 Sid. 43. 

Yet if a man in priſon upon a capia. utlagatum eſcapes and is 


retaken; in an audita querela, the outlawry is a plea. R. 1 Sid. 43. 


So in error, attaint, audita querela, Sc. which are for a diſ- 
charge, outlawry of one plaintiff is no plea. R. 2 Cro. 616. 
Nor when the outlawry is in a county palatine ; as in Che ger, ä 
Durham, &c. Co. Lit. 128. a. 

Outlawry cannòt he pleaded before the exigent ceturntd, and 
the outlawry recorded. Co. Lit. 128. ö. 288. 5. | 

Nor without ſhewing there cord of the W fub pede figille. 


Except 


t Co. Lit. 128. 5. 


to 


A * A N KE ME NM T. 
Except when the 1 is in the ſame court; for then it need 


5 not be ſhewn ſub pede fill. K. Lut. 40. R. 2 Mod. 267. 


Vida in 
Pleader, 


(2 W. 24.) 


Vide Alien, 
(C. 5.) 


Tut. 1514. 


If it be not ſub pede ſigilli, the plaintiff ought to refuſe it : for 


Þ he accepts the plea, he cannot demur for it. E. 1 Sal. 217. 


Nor can outlawry be pleaded without an averment, that they 
are the ſame perſon. 

But if it be ſaid predi?” plaintiff, no averment is 's neceſſary. | 
R. Lut. 40. 2 Mod. 267. | 
Nor without concluding prout patet per recordum ; for if the plea | 
concludes, et hoc paratus eft ver: ificare, it is bad. R. 3 Lev. 29. 
*becauſe the outlawry is to be tried by the record and not by a jury. 

If the outlawry be erroneous, the plaintiff ſhall not take ad- 
vantage of this by way of replication, but muſt reverſe it by error. 
R. Lut. 40. : 

But he may reply, that the now plaintiff was dwelling at ano- 
ther place; for then he is not the ſame perſon. R. 1 Leo. 87. 

If the demandant or plaintiff imparles after a plea of outlawry, 
and before the plea determined obtains a charter of pardon, his 
writ ſhall not abate, but he Mall proceed. 4s Ed. 3. 27: 4. 


Co. Lit. 128. 6. 
So in an appeal, if es be pleaded and afterwards par- 


—_— or reverſed, the plaintiff may pens his appeal. St. P. C. 


149- 
f 80 outlawry ſhall not be pleaded after impariagpe, 2 Rol. 59. 


(E. 3. ) Attainder. 

So it may be pleaded in abatement, that the plaistif is attainted 
of treaſon or felony. Co. Lit. 130. a. Noy 1. Sho. 155. 

Or attainted in a pramunire. Co. Tie. 129-9. :.:* | 

Or hath abjured. Co. Lit. 128. a. | 

So if the cauſe of action is forfeited by the attainder, it may be 
pleaded in bar. Bro. V. M. 252. 
But it is no plea in error for reverſal of the ſame attainder, 
Bac. Elements 7. 

Or another attainder. Dub. Bac. Elements 7, 8. | 

So it 18 no plea, if the attainder was pardoned before the cauſe 


of action. Adm. Sho. 155. 


So a defendant cannot plead, that he himſelf is attniated. Dub. 
1 Leo. 330. R. Co. Ent. 246. ö. 248. a. 2 And. 38. 22 


(E. 4.) Alien born. 


So it may be pleaded i in abatement in an action real, perſonal 
or mixed, that the demandant or plaintiff is an alien, if he be an 
alien enemy. Co. Lit. 129. . Aft. Ent. 11. 9 Ed. 4. 7. 

Or to the action. Co. 129. 3. | 

And in an action real or mixed, that he is an alien, though! he be | 
in amity. Co. Lit. 129. 6. 

So alien enemy is a plea in an action en auter droit, as nn 


Sa 


cc. R. Cro. Elix. 142. 


ABATEMENT 
Zo in an action upon an obligation by an executor, i may be 
pleaded, that the teſtator was an alien enemy. Semb. Liu. 34. 


Si O0. 
B ought to appear, that he was an alien enemy at his 


death. R. Skin. 370. 
Vet if the replication be, that he continued hive till his 4zath 


by the king's licence, it ſhall be intended, that he came with li- 


cence. R. Lut. 35. 


Plea that he is alien born is ok though it is not ſaid 4 fatre 


et maire extra ligeantiam, &c. Sho. 349. 


So though it is not ſaid nainirs but eriundus extra ligeantiam. 


R. 4 Mod. 405. 
But in an action perſonal, it is no plea, that the plaintiff is an 


alien, if he be in amity. Co. Lit. 129. b. 


It muſt be ſhewn that the plaintiff is alien enemy, which ſhall 


not be preſumed, nor need the contrary be replied. R. on De- 
murrer. Openheimer v. Levy, M. 11 G. 2. Str. 1082. Happen 


v. Leppet, M. 11 C. 2. Andr. 76. S. C. 


As in treſpaſs guare clauſum fregit. 32 H. 6. 23. 5. 
Nor in debt, action upon the caſe for ſlander, &c. R. Dy. 


2. b. 
Nor if one ſues en auter droit, as executor or adminiſtrator. | 


R. Cro. Car. 9. Shin. 370. 
If an abbot or yoo ſues in right of his monaſtery. Co. Lit. 


129. 4. b. 
So it is no plea in a fire facias upon a judgment, that he is an 
alien; for it e to be pleaded to -the original action. . 


1 Sal. 2. 
Nor in error on a judgment in an e againſt him, 
Co. Lit. 129. b. 
Nor in any writ of error. 1 Prownl. 42. 


So it is no plea, that he is an alien enemy, when a man is un- 


der the protection of the king. N. 1 Sal. 46. 


And it is a good replication, that he was at the time and now 
remains in this. kingdom, by licence and protection of the king, 
George v. Powel, T. 4 G. Fort. 221. Vide Notes to Co. Lit. 129. 


b. note 3.* 
To a plea that he is an alien born, the plaintiff may reply, that 


he was born within ligeance. 


And the replication ought to ſhew, where he was born, and 
from thence the jury ſhall come. Th. D. J. 1. c. 6./. 5. R. 


1 Sid. 357. 
And it ought to conclude to the country ; for i it ſhall be tried 


where the writ is brought. R. 1 Sal. 2. 
Otherwiſe where it is pleaded in bar; for then it ſhall conclude 


with an averment. 1 Sal. 2. R. 4 Mod. 285. 


So the e, may reply, that he is mage denizen by letters 


patent. 9 Ed. 4. 7 
Or naturalized by parliament. 3 H. 6. 55. a. 


(E. 5. 


AB ATE MEN T. 
(E. 5.) Profeſſion. 


So it may be pleaded in abatement, that the Jemandant or 
plaintiff i is profeſſed in religion. Co. Lit. 132. a. 
But profeſſion out of the realm, is no plea; for it cannot be 
tried by the certificate of the ordinary. Co. Lit. 132.6: | 
So profeſſion i is no plea, where one ſues en auer droit as exe- 
cutor or adminiſtrator. Co. Lit. 132. 5. 
If a parſon or biſhop ſue for a matter in right of his parſonzge 
or biſhopric. Co. Lit. 132. 6. 
If the ſovereign of a religious houſe, as the dots, &c. ſue in 
right of his houſe. Co. Lit. 132. b. 
So if the king's farmer ſue for a matter that concerns his farm. 
2 H. 47. 0: 
$0 if a man profeſſed joins with his ſovereign ; as a av 
with his abbot, in battery. Co. Lit. 132. 5. 
Or in conſpiracy. Co. Lit. 132.6. 
Or if a man profeſſed be enabled to ſue by the king's patent. 
Or by preſcription, 
Or by the pope's bull. 
So now by St. 31 H. 8. 6. and 33 H. 8. 29. All men and 
women profeſſed may purchaſe, ſue and be ſued, &c. in the 
ſame manner as if never profeſſed, 
Profeſſion of one demandant abates the writ for all. 7 H. 4-2. 4. 
Otherwiſe of an executor plaintiff. 3 H. 6. 24. 6. 

If profeſſion of the demandant or plaintiff be pleaded, it is 
ſufficient to ſay that he evas profeſſed, without ſaying, that he i be. 
1 Ed. 3. 8. 

When a writ abates by n pending the writ. Fide 72. 


H. 4 
( Vie bt (F. 1.) 


(E.6.) Coverture. 


So it may be pleaded to the perſon of the plaintiff, that ſhe is a 
feme-covert. Co. Lit. 132. B. Aſt. Ent.g. 
|, That ſhe is the wife of the defendant, Semb. 17 Ed. 3. 20. l. | 
# 
1 Bro. Ent. 63. 

. To a'plea of coverture the plaintiff may reply, that ſhe is /ole, 
which ſhall be tried by the country. Aft. Ent. 9, 10. and then 
traverſe the coverture. 

So in an action by huſband and wife it may be pleaded, that 
* was not covert at the day of the vrit Pee Th. D. 
11. c. 2. 8. | 
Or that they never were married. 85. 50. 
That there was a divorce between them, and ſo ſhe is not his 
wife 39 Ed. 3. 32. 
But it is no plea, if the huſband be baniſhed. Co. Lit. 132. B. 
R. Mod. 851. 2 H. 4. J. 4 
Or hath abjured. Co. Lit. 132. b. 133. 4. 
Or if there be a divorce, 22 the divorce be only 4 — et 
thoro. D. Mo. 666. 
So 


4, 
— 


A BAT E M E N T. 


1 (F. 2. H. Sans 
(E. 7. )  Excommunication. 


So it may be pleaded in abatement, that the demandant or 
plaintiff is excommunicated, Co. Lit. 134 4. Lut. 17.1 

Though he ſues as executor or adminiſtrator. Co. Lat. 134. a. 
3 Lev. 208. 

Or in his political capacity, being a corporation ſole ; as 
biſhop, &c. Co. Lit. 134. 4 


So'it may be pleaded, that the plaintiff is a popiſh „ 


convict, and therefore quaſi excommunicatus by Stat. 3. Jas bs 


K. 3 Lev. 208. 1 Brow. Ent. 5. Lev. Ent. 11. 2 Mod. 


Ca. 43. Clift. 3 


But that he is - a recuſant, is not good, without an ayerment | 


that he is a popiſh recuſant. R. 3 Lev. 11. 
And convict de papali recuſantia. R. 3 Lew. 67. | 
So that it is not good, without ſaying, that the conviction was 


ſecundum formam flatuti. R. 3 Lev. 67. Vide 2 Mod. Ca. 44- 


And the record of the conviction ought to be brought into 


court. R. 3 Lev. 333. 
And the plaintiff may reply, that the conviction is pardoned. 


3 Lev. 11, 333. 


So the plea is not good, without ſhewing, before whom he 


was convicted. 
Without ſaying, ef hoc paratus ef wverificare per record. R. 
M. 5 G. 1. in C. B. betw* Moor and ( Compns's Re- 


ports 307, 309. 
Dub. Whether it ſhall not be ſub ped: figilli, 2 Mod. 5 43. 
Vide 3 Lev. 334. (Comyns's Reporis 308, 309.) 
But it is no plea in an action by a corporation aggregate. 
That the mayor is excommunicated. Co. Lit. 134. 4. 


Nor in prohibition, &c._that, he who ſues Qui tam, Ge. * 


excommunicated; for he ſues for the king alſo. 12 Co. 61. 
Nor excommunication by the Pope. Co. Lit. 134. a 
Nor excommunication by the biſhop himſelf, who is defendant 


in the cauſe ; for it ſhall be intended for the ſame cauſe, unleſs _ 


the contrary appears. Co. Lit. 134. a. 
Excommunication of one plaintiff i is a plea to both. D. 3 1 


208. 
The plea of excommunication ou ught to ſhew the 1 under 


the ſeal of the biſhop declaring it. Li. 133. b. R. Lut. 19. 


If the paity ſhews the certificate of the biſhop in his plea, _ 


it is not ſufficient unleſs it be fob pede ſigilli. Lui. 19. Vide 


3 Lev. 333. . 

So if the excommunication be by the delegates, he ought to 
ſhew their certificate of it under ſeal. Lui. 1 
Ought to ſhew the time of the excommunication. 2 Cre. $2. 
And aver, that the party excommunicated, ond the r 


are the ſame n 2 e 82. 
Ought 


So it is no plea, if the queen 1 ſues alone. Co. Lit. 


4 
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6 $) 
Parcener. 


ABATEMENT. 


Ought to new, by what biſhop. R. Mo. 7 77. 3 | 
If excommunication 1s ** it ſhall be tried by the centifi 


cate of the biſhop. 
And none but the hong: s court can write to the biſhop. 


Co. Lit. 134. a. © 
None but the biſhop; or one that has lie juriſdiction and 
is immediate officer to the king's courts, can certify excommu- 
nication. Co. Lit. 134. a. Lide cert: jfcate. 
As the dean and chapter, in time of vacation. Co. Lit. 134. 4. 
The archdeacon of Richmond. Co. Lit. 134. a. | | 
A certificate, that another wy certified him, 1s not e 
Co. Lit. 134. 2. 
If the biſhop die, his certificate is in 5596 Co. Lit. 134. a. 
But excommunication may be certified by letters ceflimonial 


ſub figillo, as well as by direct certificate. R. 1 Veni. 222. 


By the plea of excommunication the defendant ſhall go 
quit without day, but the writ ſhall not abate ; for upon letters of 
abſolution the plaintiff ſhall have a te- ſummons or re- attachment 
upon the ſame original. Co. Lit. 134. a. R. Lut. 19. f 

And therefore it ſhall not be ſaid petit pudicium de brevi; but it 
ſhall be ſaid, reſponderi non delet. R. 3 Lev. 208. | 

Nor ſhall it conclude with petit judicium de brevi, but quod 
loquelu remaneat fine die quouſque, &c. Re. Iut. 19. ; 

And reſpondere, for reſponderi, is bad, R. 3 Lev. 240. 

To this plea the plaintiff may admit the fact, whereupon judg- 
ment ſhall be quod loquela remaneat quouſque. Vide Co. Lit. 1 134- b. 

Or, reply, that the plaintiff is abſolved. 

Or pardoned by a general pardon. Dub. 2 Cro. 21 2. 

If an abſolution be produced it is not ſufficient, unleſs it appear 


to be by the ſame biſhop, or by the . Sc. upon appeal. 


R. Mo. 775. 
(E. 8.) Another, who ouglit to join, not named. 


So it ſhall be pleaded in abatement to the ability of the demand- 
ant or plaintiff, if he ſues alone, when others ought to join with 
him in the action. Brad. J. 5. de exceptionibus. 6. 25. Fl. 6 c. 38. 


As where one parcener ſues without the other, who claims a 


night to the ſame land from the ſame anceſtor. Co. Lit. 164. a. 


F.) 


80 in any caſe, if one parcener ſues alone, when the other par- 
cener ought to join with him, the tenant or defendant ſhall plead 


In e 


When e ought to join, when not. 7 ide in Parcener ( A. 


So it one parcener bring treſpaſs againſt the other, it is a 
good plea, that they hold as parceners. 15 Ed. 4. 2 | 
So in Mort Panceflor, Darrein preſentment, Sc. Th. A 


6. 26. /. 6. 
If the tenant ſays, that the land is partible by cuſtom among 


the heirs males, and that the demandant has a brother not named 


it is ſufficient, without ſaying, among whom the land was parted. 


Vide Th. D. I. II. c. 26.f. 1. 3 Ed. 3. 101. 9 Ed. 3. 407. 
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$0 if the tenant ſhews that the land is Gavelkind, and as 
to the demandant and R. his brother, it is ſufficient, without ſay- 
ing, that R. is alive ; for if R. bad iſſue, the iſſue ought to join; 
if he died without iſſue, the demandant ought to make title as to 
R. 's moiety. Th. D. l. 11. c. 1 5 2. EE 3.25. 

V. ide Poſt (F. 4. ? | 0 


80 if, one jointenant ſues, the defendant may + ed, that the (E. g.) 
plaintiff has nothing except jointly with ſuch a one. Th. D. I. 11, Joiutenant. 
c. 2 

» 4 a and mixed actions jointenants generally ought to 
join, for they have but one Ae title, and one frechold. Co. Lit. 
189. a. 195. 6. 

And therefore they ought to join i in a writ of right Pracipe quod 
reddat, aſſiſe, waſte, Quare impedit, &c. Th. D. I. 2. c. 2. 

So they ought to join, though one only has cauſe of complaint ; 35 
As in aſſiſe, where a tort is done by the leſſee for years of one, 
which ouſls the other jointenant. Th. D. J. 2. c. 2. /. 16. 

So they ought to join in treſpaſs, and other 3 actions, 
where they have a joint intereſt. | 

So in debt, or avowry for rent. R. 5 Mod. 7 3: | 

A ſurviving joint-merchant and the executor o the other joint- 
merchant, who is dead, may join in Aſſumpfit, &c. for goods, 
which belonged to them as jointenants. 2 Lev. 228. R. cont. 
Sal. 444. Fide Poſt. (E. 12.) 

But they ought not to join in an audita querela, where execution 
is ſued againſt them on a joint recognizance; for it is a ſeveral 
grievance. . R. Noy. 1. nh 

Vide Poſt. (E. 12. F. 5.) 


80 if tenant in common ſue a perſonal alen for a l thas E. ro.) 
concerns his tenements in common, as treſpaſs guare clauſum fre- Tenant in 
git, &c. without his companion, it may be pleaded in abatement. common. 
D. 1 Sid. 49. FB. D. J. 2.6. 3. J. 4. Co. Lit. 198. a. 1 Sal. 4. 

A.'s H. 4 6: | 

Or an action upon the caſe for a nuſance, &c. 2 Cro. 23 1. 

8o if he ſue a real action for an entire thing; as an aſſiſe for the 
ſervice of an horſe, which is denied. Co. Lit. 197. 

Or a Quare impedit ; for the preſentation is entire. Co. Lit. 197. 

6. Th. D. 63-64% $ h 

Or a writ of ka or right of ward ; for the body 1 is entire. 
Co. Lit. 197. b. Th. D. J. 2. c. 3. , 5. 5 

So' if he ſue a detinue of charters. Co. Lit. 197. b. 7. . 1 


2. c. 3. /. 6. 


Or Warrantia Charte. Co. Lit. 197. b. 

So if he ſue debt for reat reſerved by them upon a | leaſe for 
years. Lit. ſ. 316. 

So in waſte upon a leaſe for years. 2 Mod. 62. 

So if he ſue an action upon the caſe for plowing their lands, 
whereby their cattle are hurt ; for it is not any Cs damage. 
K. * "ow | 
3 h , 


(E. 11.) 
Baron and 
Feme. 


(E. 12.) 
Joint con- 
tractor. 


13. R. 2. ſt 
F.C 5. 18. 


R. 2. c. 3. 


6. Th. D. I. 2. c. 3. . 8. 


A B A T E M E NT. 

But tenants in common ſhall not join in a real action generally, 

for they have ſeveral titles, Lit. ſ. 311. + LIB 
Nor in a writ of entry upon the Stat R. 2. or upon Stat: 8 H. 


Nor in a writ of waſte upon a leaſe far life. Vid 2 Mad. 61. 
Nor for forging of falſe deeds; for that concerns the inhe- 

2 Cro. 231. | 8 5 | 
So if they make a joint leaſe in tail or for life rendering rent, 


which is not entire, but may be divided, they ſhall make ſeveral 


avowries for the rent: for that is incident to the reverſion, which 
they claim by ſeveral titles. Lit. ſ. 314. | ; 
So if a diſtreſs for rent not entire be reſcued, they ſhall not 
join in reſcous. Lit. 314. | „ 
So they ſhall not join in an avowry for rent not entire reſerved 
upon a leaſe for years. Lit. ſ. 317. S450 
So in guare impedit, &c. if one jointenant releaſe, the other ſhall. 
ſue alone without him. Co. Lit. 197. 6. | | 
When a tenant in common wal have an action againſt his 
companion, when not, Vide Poſt. (F. 6.) 


By the cuſtom of London a wife who is a ſole merchant, ſha 
have an action without her huſband. 1 Ed. 4. 6. a. ſhall 


So in every caſe where two make a contract, and the one ſues 
alone without the other, it may be pleaded in abatement ; as, if 
two deliver 1000. to A. and one ſues an account for it. 10 Ed. 
3. 489. Fide 10 Ed. 4. 5. Th. D. J. 11. c. 47. f. 2. 


If there be a bailment of a writing by two, and one brings de- 


tinue. 22 Ed. 3. 5. 24 Ed. 3. 24. Th. D. I. 2. c. 3. /. 6. 
If an obligation be given to A. and B. and one only ſues, with- 
out ſnewing that the other is dead, the defendant may plead in 


abatement, that the other is alive. Semb. 1 Sid. 238. 420. 


1 Vent. 34. | „ | 
Or the defendant may upon Oyer demur. 1 Sid. 238, 420. 
1 Vent. 34. | | e 8 
So if there are ſeveral part owners of a ſhip or goods, they 


ought to join in a ſuit againſt him who takes them away, or pre- 


judices them. R. 3 Lev. 354. 1 Sal. 32. Vide navigation (J. 3.) 
If the owner of part of a ſhip is impleaded in the admiralty for 
a matter at land, and the part of the ſhip arreſted, and thereupon 


he brings action on the ſtatutes of R. 2. and H. 4. it is no plea in 


2 H.4.c.11. abatement, that the other part owners did not join. Smith v. 


Gibſon, T. 9 G. 2. Str. 1045. 


For the cauſe of action was the ſuing in the admiralty court, 


which was againſt plaintiff only; the detention was no cauſe of 
action, but only a conſequence of the ſuit. Jbid. B. R. H. 271. 
If one joint-merchant die, his executor and the ſurvivor ſhall 


Join in trover or other action for goods that belonged to them 


jointly. Dub. whether they ought, Sho. 189. Adm. Lut. 1493. 


R. 2 Lev. 188, 228. R. contra. Sal. 444. Vide Merchant 5 
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So if a falſe return be made to the prejudice of ſeveral ; by Ein 
- which they are put to a charge, they may join in an action; for 
the charge of the proſecution, which was joint, is the cauſe of 
the action. R. 3 Lev. 362. 1 
But if ſeveral have an intereſt in a thing, yet if the cauſe of 
action be not joint, one alone may have the action: as, if a char- 
ter be made to four, and one of them bails it to A. he alone ſhall 
have detinue for it. Th, D. L.11.c.47./. 8. £ 
In treſpaſs for cutting down trees growing on a copyhold, the 
copyholder ſhall ſue treſpaſs without the lord, and the lord with» 
out his copyholder. 2. H. 4. 12. Th. D. I. 11. c. 47. /. 7. | 
So if goods bailed are taken out of the poſſeſſion of the bailee, 
the bailee ſhall have treſpaſs alone, and alſo the bailor alone; and 
if one recovers, the other's writ ſhall abate. 48 Ed. 3. 20, 21. 
Th. D. I. 11. c. 47.1.6. | | 
80 where tenant by elegit is ouſted, he and the reverſioner 
ſhall have ſeveral aſſiſes. Th. D. J. 11. c. 4%. 6. 
If one obligee delivers an obligation made to him and others 
unto an attorney who cancels it, he alone ſhall have an action 
for it. R. Lat. 124. 1 | | 
So if one joint-tenant or one joint-merchant ſues, and it is not 4 
pleaded in abatement, no advantage ſhall be taken of it in evidence. 
1 Sal. 290. 2 Lev, 113. 4 Med. 181. : Wn 
In the caſe of a /ert, it muſt be pleaded in abatement ; but if 
he brings M umpſit, it may be given in evidence. Leghſe v. 
Champante, M. 2 G. Str. 820. 8 5 1 
Nor if it appeats by a ſpecial verdict. R. 3 Lev. 353. 1 
Sal. 32. | | | | 
Nor can it be pleaded in bar. R. Sho. 189. 3 Lev. 290. 
Carth. 170. V | 
Vide Poſt. (F. 8.) 


So if one executor ſues without naming the others, the defen- (p, ,, 
dant ſhall plead in abatement, that there is another executor living Executor. 
not named. Aft. Ent. 11. Vide in Pleader (2 D. 2.) | Z 

Tho? one executor is ſevered ; for there ſhall not be ſummons 
and ſeverance, where the converſion is fince the death of the teſta- 


tor. R. Hard. 317. 1 | 
Tho” the other executor be within the age of 17 years. R. 
Yel. 130. R. 2 Sand. 213. Ray. 198. | 3 


Tho? the other executor does not adminiſter. R. 1 Lev. 161. | 
Tho? he refuſes adminſtration before the ordinary. Th. D. N 
I. 2:6 1. % 6. | 1 
So if one be of the age of one year only, and the other proves 
the will alone, and takes adminiſtration during the minority of 
the other. R. Tel. 130. 1 Brocunl. 101. 5 
But if one of the executors be an infant, and the other of full 
age proves the will alone, he alone may maintain an action 
without joining the infant. R. 1 Lev. 181, | 
Or may alone have a ſcire facias upon a judgment obtained by 
his teſtator. R. 1 Lev. 181. Ray. 198. | 
3 „ . Yet 


Adminiſtra- defendant ſhall plead, that there is another co - adminiſtrator living 


A B AT E M E N T. 


Yet infants executors may join with him of full age in a ſcire 
facias. Ray. 198. | . 3 8 5 
So if two executors join, and aver that they have proved the 
will where it appears that one only proved it; it is no cauſe for a 
plea in abatement. 1 Sal. 3. . . | 
Vide Poſt. (F. 10.) 


So if there are two adminiſtrators, and the one ſues alone; the 


not named. Raſt. Ent. 324. c. Reg. 140. 4. Vide in Pleader 
(2 D. 10.) V ; LN 
Ne Vide Poſt. (F. 10.) 


( E. 15.) Several joined, when one only ought to ſue. 


So it may be pleaded in abatement, that ſeveral join, when one 

alone ought to ſue the action; as in treſpaſs guase clauſum fregit 
by three, when one alone ought to ſue. N. Cro. El. 143. Dub. 
2 Ed. 4. 23. R. 1 Leo. 315. | 5 | 

So in a guare impedit by two, when the one had nothing in the 
| patronage. 11 H. 4. 54. 8 | 
S38io in a real action by two. 12 H. 4. 15. 3 

So if principal and bail join in error of a Judgment againſt 
them; for the judgments againſt them are ſeveral. N. 2 Cro, 
384. Hob. 72. Cro. Car. 360, 408, 575. R. 1 Rol. 294 
Jon. 360. | | 0 | 
But when two have one entire joint damage by any wrong, 
they may join, tho? their intereſts are ſeveral; as, two lords of. 
two manors may join in an action for not grinding at their mills, 
when the party ought to grind at the one or the other. R. : 
Sand. 116. TIRE. „ N 

All the dippers at Tunbridge Wells may join in an action againſt 
one who diſturbs them in their employment; (acts as a dipper 
when not approved by the lord of the manor, though choſen by 
the homage.) Weller v. Baker, T. 9 G. 3. 2 Will. 414. 

If a man plead, that the plaintiff or demandant has nothing but 
jointly with ſuch an one who is alive and not named, he ought to 
ſhew where he is living; for the iſſue ſhall be joined upon the 
life, not upon the death, which comes on the part of the tenant 
or defendant. 22 Ed. 3. 8. | | 

If a man plead joint-tenahcy on the part of the plaintiff or de- 

mandant, he need not ſhew, of what gift. M. 19 H. 6. 32 
_ Agr. 21 Ed. 4.78. for it is not within his knowledge. 
Jointenure on the part of the tenant or defendant, Yide Po. 


(F. 5) 


(E. 16.) No ſuch perſon in rerum naturd. 


So, the defendant ſhall plead to the perſon of the plaintiff, thi 
there never was any ſuch perſon in rerum naturd. Bro. Brig. 
25. Th. D. J. 11. c. 7. Aft. Ent. 10. 0 Bf 

| or, that there never was one of the plaintiffs in rerum _— 
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Or, that there neyer was ſuch an ove in rerum naturd as A. who 

is named another defendant. Per Vaviſour. 21 Ea. 4. 6. Baud. | | 

pl. 196. Th. D. J. 11. c. 7- 27 H. 8. 26.5. „ 
And no ſuch perſon in rerum naturd, as to one, he 6 

whole writ. R. 27 H. 8. 26. b. There having been ſeveral de» 

' *termigations both ways, before that time. 

But, that there was no ſuch perſon at the day of the original 

purchaſed, is ill; for he ought to ſay that he was dead before 

the original purchaſed, or. that there never was ſuch a perſon i in 

rerum naturd, Bro. Brief 25, 70. 21 4 4.6. | | ; 


(E. 17.) Death of the Plaintiff, 


80, that the plaintiff died before the original purchaſed. 4 
Ent. 8. Vide Reg. pl. 293. Dub. 2 Vent. 196. 1 
So, that one of the defendants my before the original pur- 
chaſed. 27 fl. 8. 26. b. Reg. pl. 29 1 bs ; 
Though it be in an action i in ict: vs death of one defendant . «- 
does nut abate it, as in treſpaſs; for here the writ was always ' 
| falſe. Bro. Brief 175, 301. Th. D. J. 11. c. 7.4 I, 2, . | 
Dub. Vid. Poſt. (H. 35.) | 
Ia an aſſiſe. Per Knivet 23 Af}. pl. 10. 
So the death of one defendant before the original purchaſed 
abates the whole writ. 27 H. 8. 26. . 
When a writ abates by the death of the plaintiff or defendant | 
pendente lite. (Vide Pal. H. 32, 33, 34, 35+) | | 


(E. 18.) Miſnomer of the Plaintiff, 
80 1 ſhall plead miſnomer of the plaintf if his Chriſtian (E. 18.) 


In name 


name be miſtaken. : 
Or if his Chriſtian name be omitted, baptiſm. 
| - Tho? he be known by the name by which he ſues; for he can 
| have but one name of baptiſm, and ought to ſue by his true 
name, and not by the name by which he is known. Th D. J. 3. 
44 
Bet if bond be given to Elizabeib, and action brought in the 
name of Zlizabeth, defendant ſhall not plead that plaintiff's name 
is Iſalel. Monkhouſe v. Hutchinſon, H. 1721. Bunk. 101. 
So if a peer of the realm ſue, he ought to ſue by his name of 
baptiſm ; as an earl. Th. D. J. 3. c. 1. ,. 6. „ 
Vet a plaintiff may ſue by his name of badete Th. D. | ; 
L. 3. c. 1. . 7. R. 2 Rol. 135. A. „ 
And a corporation aggregate ſhall ſue by its name of i incorpora« 
tion only. 2 nf}. 666. : 
As a mayor and commonalty, without the Choiltian name of 
the mayor. 12 Ed. 4. 10. 2 nfl. 666. 
; Dean and chapter, without the chriſtian name of the dea. ZN 
tiff, u Cone. 14 H. 4. 10. Acc. 21 Ed. 4. 16. 2 Infl. 666. 
The warden and fellows of a college, without the Chriſtian name 
| of the warden, R. 1 Leo. 307. Vide 2 wth 666. 8 | 
aturd. SA a. - .. 
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So a nee man profeſſed ſhall ſue by his name 5 dignity, | 
without his Chriſtian name; as an abobot. Th. D. I. 3. e. 
J. 3. 6. M.8 Ed. 3. 427. N P.7 K. 21 
Vide. Pope. (F. 17.) 


(E. 19.) Soif the ſurname of the plaintiff be omitted, it ſhall be pleaded 


in furname- in abatement. 
Or if it be miſtaken, 
Or if his name of baptiſm be joined to his name of office, it is 
not ſufficient without his ſurname ; as A. parſon of D. M. 27 Hl. 
6. 3. 
But i if the ſurname by which he is known i is added, 1 it is ſuffici- 
ent. Th. D. YA Jo Co 2. I, 

And the plaintiff may reply to the plea of miſnomer, that he is 
known by the one name or the other. 

So if it be ſaid, A. the daughter or ſon of B. it is fuſlicient, 
without any other ſurname. Th. D. J. 3.c. 2. f. 6, 7, 8. 

So if a feme covert be called, the wife of B. it is ſufficient 
without other ſurname; for ſhe cannot fne by the ſurname of her 
father. Th. D. J. 3. c. 2. . 3,4 R. 2 H. 4. 1. ö. 

So if a name be joined to the name of dignity, it is ſufficient, 
without other ſurname; as A. duke of B. or earl of B. Th. 
D. , 3. c. 3. . 5. 

M. archbiſhop, or biſhop of 4. Th. D. J. 3.6. 3. 5 = 
Yet if the ſurname be * added, it is good. 7h. 5 I. 3 


* e (F. 18.) 


(K. 20.) So if the plaintiff has a name of dignity, and it; be omitted or 

Name of miſtaken, it ſhall be pleaded in abatement : 1 if he is an earl, 
dignity, fc. of this realm. Vide Th. D. I. 3.c. 3./. 7, 8 

Or a knight. Th. D. J. 3· c. 3. fe 14. Reg. pt 288. 

Or a biſhop. | 

Or where the defendant is maſter of an hoſpital. Per S 
H. 2 Ed. 3. pl. 8. Th. D. I. 3. c. 3. f. 4. 

Or Baronettus, and not Miles et Baronettus. 

So if a ſtatute be acknowledged by A. B. Arm, and he after 
wards becomes a baronet, and the ſtatute be extended againſt him 
by the name of A. B. Arm', without naming him baronet, the 
proceſs ſhall be abated, R. Hob. 129. 

But a dignitary of another realm need not be ſo named; as a 
earl in France, Oc. 20 Ed. 4. 6. a. 

Or in /reland. Paul. 345. 

vet a writ againſt a king of another realm ought to name him 
king; as againſt E. Bali o kiog of Scotland. Th. D. J. 3. c. 3. 

7 7. T. 20 Ed. 4. 6. 

So againſt a biſhop of Ireland; for he is a 1 6 of the church 
univerſal. Pal. 345. 

So if a biſhop or abbot be depoſed, he ſhall not afterwands be 
ſued by his name of Ggaity, for he loſes it. Per "TW 21 fl. 


6. 3. 
| 90 


* 


AB AT EM ENT. vs 
So a lord of parliament, if he be not alſo a dignitary, need not 
name himſelf Dominus. Th. D. J. 3. c. 3. J. 15. One 
Yet if he ſues by the name of Dominus, the writ ſhall not abate. | 
Th. D. I. 3. c. 3. . 11. : | | 5 IF 
So if a woman noble by marriage afterwards marries beneath 
the degree of nobility, by which ſhe loſes her dignity, if the | 
* huſband and wife ſue, naming the wife by her name of dignity, 
it may be pleaded in abatement. Semb. 4 Leo. 196. R. Dy. 


Fg 


79,45 archdeacon 18 ſaid not to be a name of di nity, and there- 
fore he need not be named archdeacon. Th. D. J. 3. c. 3.f. 17.* 
Vide Poſt. (F. 19.) | Fan 


So if the plaintiff ſues for any thing relating to his office, he E. ax.) 
ght to name himſelf by the name of his office, otherwiſe it may Name of 
de pleaded in abatement. RS: | office, 
As if a ſheriff brings reſcous, and does not name himſelf ſhe- 
riff. H. 6 H. J. 14. | | . 
If a monk, as the king's farmer, ſues, and does nat name him. 
ſelf ſarmer. 2 H. 4. 7. a. | | 
If a prebendary brings a real action for land of his prebend, 
and does not name himſelf prebendary. Th. D. J. 3. c. 5. . 1. 
If a præcentor brings a guare impedit for a prebend annexed to 
his pracentorſhip, and does not name himſelf præcentor. 14 
H. 6. 14. Th. D. I. 3. c. 57 5. | 
If a prior, being parſon of D. ſues for a matter appertaining 
to that church, and does not name himſelf parſon. P. 12 H. 
4. 20. M. 10 H. 7. 5. 18 Ed. 4. 17. Th. D. J. 3. c. 5. J. 6. 
If a dean brings a præcipe or other action by reaſon af his being 
dean, he ought to be named ſo. Vide Th. D. I. 3. c. 3. f. 6. 
If a guardian in chiyalry ſue for any thing, to which he has a 
right as guardian, and be not named guardian. Th. D. J. 3. c. 7. 
If an attorney ſue a writ of privilege, and do not name himſelf 
attorney. M. 3 Ed. 4. 26. 
If the warden of the Fleet ſye privilege, and be not named 
warden. Th. D. I. 3. c. 4. ſe 2. | 125 | 
So if a man NC IIs and does not name himſelf exe- 
cutor. Th. D. J. 3. C. 8. /. 2, 4. F Tc 
ODr be only adminiſtrator. Cliſt. 15. 
And where an executor is ſued, he ought to be named exe- 
cutor in the firſt name; for it is not ſufficient in the alias dictus. 
30 H. 6. 5. | | | 
But if an officer does not intitle himſelf to an action by his 
office, he need not name himſelf by name of office; as, if a 
_ treaſurer, chancellor, He. ſues. Th. D. J. 3. c. 4... .. 
If a man brings an aſſiſe of a chapel which he holds of the 
collation of the king, he need not name himſelf parſon or chap- 
lain; for it does not appear that he is inſtituted. Th. D. J. 3. 
6. 5. . | - | 
| LE parſon need not name himſelf parſon, in an accoynt 
againſt his bailiff for the profits of his church. Adi. 30 Ed. 3. 


1. Th.D.l. 3. c. 5. f. 3. 1 
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| Nori in treſpaſs for an aſſault or d: pareo frafto, upon a Adele 
for ſervices due to his church. Semb. 2 H. 4. * ro H. 7. 5. 
Th. D. I 3. & 5. ſ. . | 

So a dean in treſpaſs need not name bimſelf dean. Viale Th, 
D. I. 3. c. 3. 6. 

So an heir need not name himſelf heir, i in a detinue. of charters 
which he claims from his anceſtor. Th. D. J. 3:c. 6. | 

Nor an executor name himſelf executor, in treſpaſs for goods 
of the teſtator carried out of his poſſeſſion. - P. 19 H. 6. 65. 

80 an aſſignee, in covenant need not name himſelf affignee. 
K. 2 Cro. 240. where he ſhews a 85 aſſignment. ä 

Vide Poſt. (F. 20. 


— 


(E. 23.) Zo if a plaintiff ſues, and to his name of baptiſm and ſurname 
In other ad- adds the addition of any place or vill, and that be miſtaken; it 
dition to his may be pleaded in abatement. Th. D. I. 3. c. 2. 9. | 
— So if the plaintiff ſues by his Chriſtian name and forname with 

an addition, and in other actions the addition is omitted, it ſhall 
be pleaded in abatement ; as, if he ſues by the name of Henry 
Norman of B. and in other writs againft the ſame defendant in 
another county, is named Henry Norman only, the other writs 
ſhall abate where the addition is omitted ; though it was objected, 
that perhaps there was another of the ſame name in the county 
| where the firſt action was brought, and not in the county where 
the other actions are brought. M. 9 Ed. 3. pl. 40. Th. D. I. | 

6. 2. 

* So i 101 pft prior ſue by the name of che prior of S.. A. of B. and 
ſue another writ by the name of the prior of S. A. near B.; ; one 
of the writs ſhall abate. 75. D. I 3.c.g./. 6. 

So if the plaintiff ſue as an officer; it is a good plea, that he 
was not officer at the time. Th. D. I. 3.c. 4. /. 3. 

80 if the plaintiff ſue by the name of A. B. Stn, and it 
ie pleaded, that he is no gentleman, it will be well. R. upon 
Demurrer. Mod. Ca. 80. 

But if a man ſue by the name of executor, in treſpaſs for his 
own goods taken away, the writ-ſhall not abate. P. 9 H. 5. 5. 

So if a man ſue by the name of adminiſtrator for his own debt. 
Dub. g H. 5. 5. Semb. Bro. Adminiſtrator, 21. 

So though the addition be imperfectly expreſſed; as, if a man ſue 
by the name of A. B. chaplain of the chantry of T. without ſay- 
ing in what church the chantry was. 12 H. 4. 19. 

If an abbot ſue by the name of A. Abbas beat Mar? Ebor? 
without ſaying Ecelgſæ bear Mar Th. D. J. 3. c. 9. 1 . 6, 


we Fit won 1 15. 


O Plea to the Perſon of the Defendant. 
(F. 1.) Profeſſion. 1 


PIs may plead i in abatement, that he is a monk pro- 
feſſed, and ought not to be ſued without his regs Th. 


D. J. 4. c. 3. J. 1. 


| | FLO | Ny Thong . 


ABATEMENT, 


Though the treſpaſs or other cauſe of action was . by | 


the monk, before his profeſſion. 75. D. I. 5. c. 5. ＋ 1. 


But if he be made an abbot, he may be ſued in an CR 


upon a receipt whilſt he was a monk. Th. D. I. 4. c. 
So in an appeal of robbery, a monk ſhall be ſued . his 
ſovereign. Th. D. l. 4. e. 3. . 6. 
The plea of profeſſion in the defendant ought. to ſhew that 
ke is in ſubjection alſo. 14 H. 4. 10, 36 
FIRE 5-} Pol (4k) 


: (F. 2. Coverture. 


80 a defendant may had in abatement, that ſhe is covert- 


Aires. Reg. pl. 290. Lut. 23. 


llt ſhe pleads by her maiden . plea of coverture ſhall be 


ſet aſide. Barnes 334. 


Or, that ſhe is the wife of the plaintiff Th. D. E. 


Ln. 12 Ed. 3. 48 1. Ray. 395. 
x . her huſband lives out of the realm. Per Lit. 18 Ed. 


4. 
Though ſhe has given a bail-bond ; for if ſhe be covert, it is not 


her deed. R. 1 Sal. 7. Mod. Ca. 311. 

Though the ſuit was commenced in the inferior court, and after 
coverture, removed ; for the proceeding in B. R. is de novo, 
R. 1 Sal. 8. 7 
But a wife may be ſyed alone without her ge 
huſband be in exile. Co. Lit. 132. 5. Th. D. I. 4 3 
Or hath re the realm. Vide Co. Lit. 1 wg a. Th. D 
tb 4 c. 


> 
So in an appeal of death, or felony. Th. D. J. 4. c. 4. . 4 
Pide 1 H. 4, 5. 

So if a wife be received upon the default of the huſband, and 
vouch to warranty, and the tenant by her warranty die; a re- 


ſummons ſhall £0 againſt the wife alone. Th. D. J. 4. c. 2. 


4 e he be an aliew enemy, and out of the realm. R. 1 Sal. 


3 


So a ſeme· covert may be indicted without her huſband for a 
groſs crime ; as felony, recuſancy, &c. 1 Sid. 410. 

So for ingroſſing, Oc. Dub. for ſhe cannot make a contrad} 
- 1 Sid. 410 


So in an action againſt a woman as a ſeme-covert, the defendant 


may ſay, that ſhe is ſole. The D- . ti. . 3 5. 
So in an action againſt huſband and wife, they may plead, chat 


there was a divorce between them before the writ purchated. 
Cro. El. 3 52. 


Andif it be ſhewn, that there was a divorce, it ſhall be - pre- 


ſumed to have continuance. Cro: El. 352. 

But if they plead AH. and B. uxor ejus were divorced, it is 
bad; for the record admits them to be huſband and wife. & 
Cro. El. 352. * and after divorce ſhe is no longer uxor ejus.® 


fo the 


TIS; 


| 3 
. 23 


0 
* - 

| B; 
5 


Fi 


FF 
To a plea of coverture the plaintiff may reply, that the de- 


fendant was not covert. Cl. A. 15. 


A plea of coverture ſhall not be pleaded after an u imparlance. 
R. Lut. 24. Vide Poft. (J. 20.) | 
Vide ante wo 6.) 158 (H. 42.) 


(F. 3.) ne. 
So the defendant may plead, that be is a a villain, if he be ſued 


without his lord. Th. D. J. 4.c 
So if the tenant acknowledge Fictelf to be a villain pendente 


le, the writ abates. T5. D. J. 4 


. 
Though he acknowledge himſelf villain to an abbot, &. which | 


is an amortiſement. Th. D. J. 4. c. 5. . 4- 
So in an action againſt huſband and Lite in right of the wife, 


if the huſband acknowledge himſelf a villain, the writ abates. 


. 


Otherwiſe, if a man infeoff another pendente lite, and then 
Fa tink himſelf a villain. 24 Af. Pl. 1. Th. D. J. 4: 6. f. 


"> if a fene. ſole take a huſband pendonte lite and = ac- 
knowledge herſelf alniefe. 18 Af. pl. 10. Th. D. J. 4. c. 5. ſ. 6. 
By the S:. 37 Ed. 3. 17. No writ ſhall be abated by excep- 


tion of acknowledgment of villenage, if the demandant will aver, 
| that he who alledged the exception was free the day of the writ 


purchaſed. 
And it is no plea, that one of the tenants or defendants is a 


Villain, in an aſſiſe againſt the other as a diſſeiſor. 17 4 I. 16, 


(F. 4) 


19. 17 Ed. 3. 52. Vide Th. D. I. 4. c. 5. J. J. | 
Nor in waſte; for waſte does not lie ns the lord for waſte 
by his yillain. Per Finchden. T. 48 Ed. 3. 1 TOs 
If an action be ſued againſt the lord alone before his entry into 
the land, without naming the villain, the writ ſhall abate ; for the 
lord ſhall not be tenant unleſs he pleaſes. Tb. D. 1. g. c. 7. ft. 
Vide Ante (E. 1.) 


( F. 4- ) Another, who ought to be joined, not named. 


The tenant or defendant may plead in abatement, that he i 
not a perſon able to anſwer without another not named, who h 
equal right with himſelf. Brad. I. 5. de exceptionibus, c. 26. 

As, ifa parcener be ſued, ſhe may plead, that there is ano- 
ther co- heir not named. Th. D. J 5. 6. 1. J. 2, 3. 5 ä 

Though the other not named be within age. 

And though the parceners be in by ſeveral deſcents. 42 Ed. 3. 
17. 37 H. 6. 8. 9 Ed. 4. 13. 75. D. J. F. c. 1. J. 7. : 
In replevin, one parcener cannot avow for rent without the 

other. R. 1 Sal. 390. 

But the plaintiff may reply, chat there had been a partition 
between the parceners. Th, D, le 5- c. 1. 7 2. 

Aud 


> 


* 
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within age at the time of the partition. 9 H. 6. 5. Th. D. . 5. 


c. 1. þ. 6. 


So if the one parcener enter by diſſeiſin for himſelf and her 5 


ſiſter; in an aſſiſe againſt her, it is no plea, that her ſiſter is not 
named] for ſhe cannot be parcener with a diſſeiſoreſs. 27 Af: pl. 


68. * 
Vill: Aue (E. 8.) Vids Parcener (A. 4. 


25 


3 hg | 3 
So if a jointenant be ſued, he may plead, that he holds jointly 7 15 5) 5 


with ſuch a one, who is alive _ not named. | yy” 
As in a right of advowſon and darrein preſentment. Vide 14 H. 
4. 12. M. 19 H. 6. 33. Th. D. I. 11. c. 28. f.44 7 a 
In a præcipe quod reddat. Th. D. J. 11. c. 28. / 23. 50. 
In a writ of entry. 75. D. I. 11. c. 28. | . 


In a formedon. 48 Ed. 3. 16. 2 Leo. 161. Dal. 75. Vide 


Th. D. I. 11. c. 28. /. 36. 
In per gue ſervitia. 3 Ed. 3. 97. L34.] Th. D. I. 11. c. 28. 
9, 28. 5 8 8 « | | 
a Io a writ of deceit upon a recovery. Th. D. I. 11. c. 28. J 
17. g \ _ : 
In a writ of ward of the body and land. 49 Ed. 3. 27. Th. 
D. J. II. c. 28. / 37. ä hs 
In a right of ward. Th. D. J. 11. c. 28. , 42. 
So in ward of the body. Th. D. J. 11. c. 28. ,. 32. 


In a Juris utrum. M. 2 Ed. 3.57. Th. D.1.11.c.28. % 5. 


In an affiſe of land. 5B. D. L rt. c. 28. _ 

So in an aſſiſe of rent, jointenancy in the land is a good 
45 A pl. 14. 12 H. 4. 21. 3. 25. D. J. rt. c. 28. f. 41. 
In dower. Th. D. J. 11. c. 28. | 


In dower againſt a guardian, jointenancy in the ward by deed. 


KH: 5-44 Th. DC. a 3k £6... 
J In waſte againſt a guardian. Th. D. J. 11. c. 28. /. 38. 


1o a partition, by one jointenant to make partition. Co. Ent. 


413. 6 © . 
In a Cefavit. 3 Ed. 3. 110. 47. Th. D. I. rt. c. 28. f. 10. 


A man ſhall plead jointenancy with his wife. 75. D. J. 11. 


c. 28. ,. 2. 1e, 12. eh | 
Tho' the wife die pending the writ ; for the death does not 
make a bad writ good. Th. D. J. 11. c. 28. , 31. | 


| Or with villain. 48 Ed 3. 16. Vide Th. P. L. 11. 6. 28. 


36, 18. (a) 


(a) Neither of the authorities here cited is directly in point, that the tenant 
may plead that he holds jointly with another who happens to be villain either 
to himſelf or to the demandant. One is a caſe in aflize, where the tenant 
pleaded jointenancy by deed with one not named, of the gift of one William, 
the demandant replied, that this William was his villain, and held in villain- 
age, and aliened, 5. yet the plea was held good, and the writ abated, — 
The other is a caſe in formedon, where the tenant pleaded jointenancy with 


an alien, and though the demandant replied that that alien was his villain, 


that replication was not allowed, 


ABATEMENT, 


en who is hamed in the render of a fine, tho! he 5 


neyer had any thing in poſſeſſion. 8 H. 4. 12. 

And one tenant may plead jointenancy, the? the other tayant. 
will not do it. 8 Af. pl. 8. Th. N. l. 11. c. 28. /. 15. 
And if A. plead jointenancy with B. whereby the writ abates; 

to another writ againſt A. and B. they may plead jointenancy with 


D. 39 Ed. 3. 36. a. 41 Ed. 3. 4. 45 Ed. 3. 17. Tb. D. 1. 


11. c. 28. / 33. 
So a man may plead jointenancy of parcel. Aft. Ent. 10. 


But the writ ſhall abate only as to that parcel. Th. D. I. 11. 
c. 29. Cont. Per 2 J. 2 Leo. 162. Acc. Dal. 75, 106.- | 
Yet in aſſiſe of rent, if the tenant plead jointenancy in parcel 


of the land, the writ ſhall abate for the whole, 45 Af. fl. 13. 


Th. D. J. 11. . 29. 
But if a man anſwer as ſole tenant in an aſſiſe, he ſhall not 


plead jointenancy in an attaint brought by the plaintiff in the aſ- 


ſiſe. 26 AF. pl. 12. 


At common law if the tenant at the firſt day in court had 


pleaded jointenancy by charter or fine, and had ſhewed the * 
the demandant could not have had any anſwer. Th. D. J. 1 
c. 28. . 1, 19. 2 Lee. 161. 


Nient compriſe en le fine ſhould not be replied. 75. D. I. 11. 


c. 28. /. 6. 23. 


Nor that the tenant was os a diſſeiſor. 5 Ed. 3. 237- 15 | 


Af. pl. 13. Th. D. J. 11. c. 28. f. 14, 18, 46, 47. 
But without ſhe wing of a charter or fine, the plea of jointenancy 
with a ſtranger would not have been good. 75. D. J. 11. c. 28. 


42. 
But the tranſcript of the fine was ſufficient. 3 Ed. 3. 63. Th. 


D. I. 11. c. 28. /. 7. 
And jointenancy wich his wife might have been - pleaded, 
without ſhewing the deed or fine. Th. D. J. 11. c. 28. / 2, 9, 
I Os 
But by the „at. 34 Ed. 1. De tconjunfim Gull, In affiſes of 
Novel Diſſeifin, Mort 4anceflor,, Juri: utrum, and other writs where 
tenements are demanded at the firſt day in court, if the tenant al- 
ledge, that he holds jointly with his wife or a ſtiangęr, and ſhew 
a deed teſtifying the ſame, the demandant may aver, that he wag 
ſole tenant the day of the writ purchaſed, and the juſtices of al- 
ſiſe ſhall ſummon as well the perſon abſent as the preſent tenant, 
to anſwer upon a day certain, as well to the plea as to the lands 


demanded and put in view. 


If both appear, and it be found that they held not jointly, 

tho? the aſſiſe paſs for the tenant, yet he ſhall ſuffer a year's im- 
priſonment, and be fined for his falſe plea. 
If the tenant make default, and the other appear and diſavow 
the deed, or if both make default, the affiſe ſhall be taken by de- 
fault and if found that they held not jointly, and alſo that the 
tenant did diſſeiſe the demandant, the demandant ſhall recover his 
ſeifin and double damages, aud the tenant ſhall be Umpeiſons for 
his falſe plea. 


But 
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But if found that they held jointly, then the writ wal e 
though the tepant made default; and the affſc fall paſs no. 


further. 
And by the ſame ſtatute, bailiffs ſhall not be dowels to plead 


joĩntenancy. 

4 So upon a plea of jointenancy by charter, proceſs ſhall be award - 
ed upon the flat. of the 34th Ed. 1. de conjunfim Feoffatis, though 
the demandant does not make any replication at all. 1 Ed. 3-13: 
Th. D. I. 11. c. 28. /. 3. 

So if a tenant, plead jointenancy, and it be finds ſpecially, 
whereby it appears that the demandant has title, he ſhall recover, 
though there was a jointenancy. 74. D. I. 11. c. 28. / 20. 

If a tenant plead jointenancy, and ſhew a will for i it, proceſs 
does not go upon the ſtatute. 27 Af. pl. 50. | 

So no proceſs goes upon the vs 4 if a freehold be not de- 
manded; as in a writ of ward for the body and land, if jointe- 
nancy be pleaded in the freehold of the land, as it may, and this 
be denied, yet proceſs ſhall not go upon the ſtatute. 49 Ed. 3. 
27. Th. B. J 11. e. 28. / 35. | 

80 if jointenancy by fine be pleaded ; this is not ate the ſta- 
tute, and the demandantꝰ cannot reply, that he is ſole tenant. R. 
2 Leo. 161, 2. F. Dal. 75. 

And if it be ſo replied, and ſo found, yet judgment ſhall be 
againſt the demandant. Semb. 2 Leo. 162. 

If the tenant plead jointenancy, and the demandant reply that 
he was ſole tenant at the day of the writ purchaſed, this ſhall not 
be tried without proceſs according to the ſtatute, 34 Ed. 1. Q. 
23 AF. pt: 13. Vide Th. D. J. 11. c. 28. /. 24. 

' So if the tenant plead jointenancy by deed, and the otker being 
warned by proceſs according to the ſtatute, does not appear, the 
tenant ſhall not be received afterwards to plead jointenancy by 
fine. 22 A. pl. 1. 

If the A be of tenements in A. the tenant may plead 
jointenancy of tenements in B. with an averment, that B. is an 
hamlet of 4. Th. D. I. 11. c. 28. / 25 
| ey without ſuch an averment. 26 af Pl. 2. 75. D. I. 11. 
4 25. 

If che plea be, that he held jointly at the day of the writ pur- | 
chaſed, it is ſufficient, without ſaying, and all the time ſince. 
37 H. 6. 16. 

But a man ſhall not plead jointenancy with ſuch an one, with- 
by ſaying, that he is alive. 29 Ed. 3. 60. 75. D. I. 14. c. 28. 

28. 

And he ought to ſay, where he is alive. | 

And in an afliſe, the tenant ought to plead in this form, that be 
holds Jointly, &c. Th. D. I. 11. c. 28. / 49 

But in a Precipe quod -reddat, partition, . the other form, 
that he has nothing but jointly, &c. is uſual. Co. Ent. 41 3. Th. 
D. “. 11, c. 28. J 49. 

In every real action where the tenant pleads jointenancy of his 
own part, he o _ to ſhew of what gift. By all the juſtices, M. 
19 U. 6. 32. 1 we Agr. 21 Ed. 4 78. Dy. 32. a. 

So 


- * y 
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80 if a feoffment were to the uſe of huſband and wife before 
2 ſtatute 27 H. 8. 10. and, after the uſe executed, in an action 
inſt the huſband alone, he pleads, that he holds Jointly with 

| bo wife, he ought to ſhew the ſtatute. Dy. 32. a. 
To jointenancy pleaded, the demandant or Plaiatif by replica. 
tion may ſay, that the tenant or defendant is ſole tenant, and tra- 


verſe the jointenancy. AA. Ent. 393. 
Or, that the tenant and himſelf hold jointly, and traverſe, that 


any other holds with them. Co. Ent. 413. 
That the demandant or plaintiff was ſeiſed, until diſſeiſed by 
A. who enfeoffed the tenant and another, and then the demand. 
| | ant re-entered, and was diſſeiſed by the tenant alone. 75. D. J. 
| 11. c. 28. /. 46. 
5 £2 But he ought to ſuggeſt a diſſeiſin in the feoffor ; for a bare 
entry is not ſufficient. 22 H. 6. 50. Th. D. l. 11. c. 28. % 48. 
And if jointenancy be pleaded with his wife, ſueh a replication 
is not good; for by the entry, the 3 in poſſeſſion is de- 
„„ only i in right, Semb. n L 1I. c. 285 . 47. | 
EY Vide ante (E. 9: 9 | 


(F. 6.) If a a man ſue a perſonal action quit a tenant in common 
Tenant in touching the lands held in common, without naming his compa: 
common. nion, he ſhall plead, that he held in common the * of the writ 

purchaſed. 

As in a writ de rationabili parte. Th. D. J. 11. e. 30. [1 1. 

In treſpaſs quare clauſum fregit, et herbam, et blada conſumpſit, 
De. Vide Co. Lit. ſ. 323. »The defendant may plead that he 
holds in common with the plaintiff,* 

So if a man avow as bailiff to A. tenant in common with B. for 

damage feaſant, it is ill; for it is in the perſonalty, and he ought 

to avow as bailiff to both of them. R. 1 Fon. 253. 

[Tenant in common may maintain action of treſpaſs againſt his 

companion, for the meſne profits of lands recovered in 1 

(though by default. 0 Goodlitle v. Tombs. 7. 10 G. 3. 3 Wil 

118.1 


But if one tenant in common bring treſpaſs for breaking his 
cloſe againſt his companion, he may plead, that he holds in com- 
mon with him. Th. D. J. rx. c. 30. /. 6. But it ought not to 
be pleaded; for it will be Not guilty. 1 Sal. 4 K. that it may 
be pleaded. Skin. 12. 

80 in treſpaſs againſl A. and B. it is no plea, that B. is tenant 
in common with the plaintiff ; for it amounts to Not guilty. . R. 

1 Sal. 
BE the defendant pleads, that he holds i in common with ſuch a 
one not named, he ought to ſhew how they hold in common. 3 


H. 6. 56. 6. 
In replevin, tenants in common ought to avow ſeverally, for 


rent. 1 Sal. 390. Jon. 253. 
If an huſband and wife and . are tenants in common, and the 
huſband die, and his wife ſue dower againſt the heir before par- 


7 tition, 


, 


8 21 — 
7 * R 4 * * , , TER K 
7 g R N n a * 
7 * * 4 * a 8 : * 
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tition, it 18 no plea, that he i is tenant in common with 4. and 


demandant. R. 3 Ley: mats 
Vid ant (E. 10. ) 


80 if an action be fad 1 a huſband aw! where the 0 7.) 
wife ought to be joined ; it may be pleaded in abatement, that he 2 and 
bolds jointly with his wife not named. l. Ent. 10. Vide Baron mf 
and Feme (Y.) | 

As in all actions, in which the inheritance or freehold is de- 
manded, or ought to be recovered, if the huſband is ſeiſed jointly 


* 


| "0 his wife by purchaſe befgre or after marriage. Th. D. I. 5: 


8715 1 the huſband hold in coparcenary with his wife, without 


partition made before marriage. Th. D. J. 5. c. 4: f. 1. 


Or if land deſcends to them in parcenary after — Th. 


D. I. 5. e. 4. . 1. 
80 5 the huſband be ſeiſed in right of his wife. Th. D. L . 


c. 4. 
| he the huſband enter, __ in right of his wife, though 


the wife had no right. 35 Af. pl. 
So in debt for rent upon a leaſe 2 * made to both. 1 Rol. 


348. J. 50. 
Or upon a leaſe for years. 1 R/ 348. J. 45. 
In a writ contra formam feoffamenti, where the huſband has no- 


thing i in the ſeigniory, but jointly with his wife. Th. D. . 5. c. 


+ 7 
In a writ de ſeda ad molendi ow, which the huſband” holds j joint- 


ly with his wife. Th. D. J. 5. c. 4. J 8. 
In a writ of ward which the buſband claims in right of his wife. 0 


73. . Ls. e. 4. f. 29. 


ln waſte, upon a demiſe made to both for years. 17 Ed. 4. 7. 
An action is maintainable againſt a wife, who is a ſole merchant, 
by the cuſtom of Zondon, without naming her huſband. 1 Ed. 4. 
6. a. Mo. 135. . 
As where a wife buys and ſells by herſelf in a trade, with which 
her huſband does not intermeddle. Cro. Car. 69. 
Vide ante (E. 11.) | 


80 if an obligation be joint, „ one obligor is foed 3 (F. 8.) 
the other, it may be pleaded in abatement, that the other is alive Joint con- 
not named. Aft. Ent. 7. Cro. El. 355. Tut. 696. tractor. 

So in detinue upon a bailment to two. 7 H. 4. 6. | ; 

So in debt upon a joint contract. 29 H. 6. il. 9 Ed. 4. 

24. . 
Upon a leaſe to two, though one of them never ſealed the deed, 
if he occupy the land. 38 Ed. 3. 8. 
Bn in account againft one, where two were made receivers. 10 
4, 5 
So in an action upon the caſe againſt owners of a ſnip fk ones 15 


ſpoiled by the default of the maſter. R. Sal. 440. Lide Aficn 


upon the * * Ml gence (E. 1.) 
And, 7 


(F. 9. ) | 


Heir. 


(F. 10.) 
Executor or that there is another executor not named. Raft. Ent. 325. a. but 


A 
tor, 
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And, it; a partnerſhip be found by the verdiét, the action 
abates, though not pleaded i in abatement. Vide Sal. 440. Carth, 
6 


5. But this ſeems not to be law at this day; for partnerſhip muſt 
be pleaded in abatement, and cannot be given in evidence to non · 
- fait the plaintiff. 5 Bur. 2611. 

So in an Audita querela reciting, that the defendant, being en- 
feoffed upon condition to re-enfeoff, &c. by colluſion between him 
and R. made a recognizance to R. before the re-enfeoffment z the 
writ ſhall abate for not naming of R. _ was a party to the de- 
ceit, 26 Ed. 3. 73. | 

So if a judgment be againſt three 1 in a ſcire facias upon a re- 
cognizante by them, and debt is brought upon this judgment 
againſt one only, Rs 2 Leo. 220. 

So if there be an indeb. of}. againſt A. and it appears, that A. 
and B. were partners; though B. is dead, if his death 1s not ſug- 
geſted. R. 2 Mod. 280, 

But if two commit treſpaſs together, in treſpaſs againſt one of 
them, it is no plea, that there is r not nam- 
ed. 14 F. 4. 21. M. 11 H. J. 6. For each is guilty of a 


diſtinct treſpaſs.* 


So, in an action for a falſe return by a mayor and corporation 
upon a mandamus, it may be againſt the mayor alone, or other 
perſon by himſelf in his natural capacity ; for it is a ſeveral tort. 
R. Carth. 171. 

So if a contract be joint and ſeveral; it is no plea, that the 
one is ſued alone. Adm. Lut. 696. 

If a man pleads, that he was bound jointly with A. who is alive, 
and not named, it is not ſufficient, without ſaying, that A. like- 
wiſe made the deed. 28 . 6. 3. 1 Sand. 291. R. Cro. El. 
356. 1 Yent. 34, 136. 

A plea, that A. was jointly bound, is not N without aver- 
ring, that he is alive. Lut. 696. Semb. 1 Sand, 291. 1 Sid, 
238. 1 Vent. 34+ N. Cro. El. 544 

So it is not good, if he demur to the declaration - 
without a plea. Semb. 1 Sid. 272. R. 1 Sid. 420. 1 Vent. 34. 


Gilbert v. Bath, H. 8 G. Str. 503. 


So in action againſt A. upon an obligation by A. and B, after a 
verdict for the plaintiff, he ſhall have judgment, though upon the 
declaration it appears, that A. and B. ſealed it; for perhaps B. 
did not deliver it as his deed, R. 2 Mod. Ca. 242. 8 

Vide ante (E. 12.) 


So if debt be brought againſt an N in N it may be 
pleaded, that there is another co-heir not named. 11 H. 7. 12. 
But againſt an heir on the part of the father, and an heir on the 
part of the mother, the writs ought to be ſeveral. 11 H. 7. 12. 
So/ againſt an heir and the executors. 18 Ed. 3. 4. 


So if. one executor or adit 10 ſued, it may be pleaded, 


- it muſt be added, that the other has adminillered. R. 1 — 4 
161 
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161. P. g cn 37. 6. ain 15. Rein Rauten, Bf 15 


on 
th, Gi a ES N je : 
| Or another adminiſtrator not named. Raft. Ent. 324. c. : 
aſt So if one executor or adminiſtrator be miſ- named, the other 
on · may plead, that there is another executor (naming him by his true 
nate) not named. Th. D. I. 11. c. 5. J. 15. 5 | 
_ So, though the other executor has given a releaſe; 1 Yer. 31. 
im And the plea, that there is another exeeutor not named, is good, 
he though it 1 0 bot ſay, that the will is proved. N. 2 Co. 37. 6b, 
4 2 H. 8. . | : i RE 9 
. Pur the plaintiff by replication may ſay, that adminiſtration 
e · was granted at firſt to the defendant alone. Raft. Ent. 324. 
nt So for an act done by one of the executors only, an action may 
be maintained againſt him alone; as in detinue of charters, when 
4. the charters came to the hands of one of the executors only. 
go Th. D. J. 5. c. 12. / 1. e . | 
| | Dower was brought againſt one executor alone, as guardian, 
of who poſſeſſed the ward alone. 8 Ed. 3. 420. Th. D. J. 5. c. 12. 
_ 7 80 if one of the executors die, the action ſhall be ſued againſt 
the ſurvivor alone, without joining the executors of the execptor 
on who died. Th. D. J. 5. c. 12. . 5. K. 4 Leo. 193. 
er 180 where there is a real executor, and another hath admini- 
t. ſtered in his own wrong, the writ may be brought againſt the real 
executor without naming the other. Th. D. J. 5. c. 12: , 3.“ 
* So an action ſhall be againſt the executor alone, without joining 
the heir. 18 Ed. 3. 4. 75. D. J. 5. c. 12. /. 2, 7: | | 
e, Or terre-tenants. 27 Ed. 3. 80. Th. D. I. 5. c. 12 % 7. 
* So if adminiſtration be granted in ſeveral dioceſes or provinces, 
l, the action againſt the ordinaries ſhall be ſeveral. 11 H. 7. 12. 
| T. Ne. . | 1 | 
. Vide ante (E. 13, 14.) 
(F. 11.) The King's Protection. 
'y ng . x | Een 
. So the defendant may plead in abatement, or delay of the ſuit, 
the king's protection. 2 Brow. Ent. 106. 3 Lev. 492 
a Though the defendant does not come into the court till the 
e exigent. R. 3 Lev. 332. | SI 
L The protection of the king is for immunity from actions, Ec. 
and this is of right: or for the ſafety of his perſon, ſervants, lands 
and goods, which is of grace. Co. Lit. 132. a. 8 
The protection for immunity from actions is granted, quia pro- 
- fedlurus vel moraturus, viz. when any one is going or ſtaying out 
of the realm in the king's ſervice ; as a ſoldier, 7c. or as an am- 
. baſſador, envoy, c. Co. Lit. 130. a. | 


Or, when any one is indebted to the king, who ſhall be paid 
before ſubjects. Co. Lit. 130. a. | . . 

Or, when any one in the King's ſervice in war is impriſoned 

beyond ſea. Co. Lit. 130. a. F | 


25 


The 


31 


ja 
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The cauſe of the pogtetion ſhall be always expreſed in the 


protection. Co. Lit. 130. 4. Lat. 197. | 
But by the common law, protection was not allowed, where a 


prejudice might happen by the delay, as in guare impedit, darrein 


Preſentment ; for the danger of the lapſe. Co. Lit. 131. a. 


Nor in an aſſiſe, dower unde nihil habet. Co. Lit. 131. . 
Nor in an action depending upon them; as guare non admiſit, a 
certificate of aſſiſe, Co. Lit. 131. 2. 


Nor upon a writ of e. ; as clegit, capias ad [atisfaciendum, | 


Feri facias, c. for the defendant hath no day in court. Co. Lit. 


131. 4. 


So it does not lie, where the king alone is party. Co. Lit. 


131. 3. 


Or, where the king and a ſubject are plaintiffs 3 as in a decies | 


tantum. Co. Lit. 131, Qs 


Nor in an action that concerns the crown; as an appeal of fe- 


lony, maihem, Ec. Co. Lit. 130. b. 131. a. 
If the party comes in upon the capias utlagatum. 3 Lev. 332. 
So it does not lie for the demandant or plaintiff himſelf. Co. 


Lit. 130. 6b. 
Nor, if granted after the commencement of the action. Send: 


Lat. 197. 
A protection ought to be under the great ſeal. Co. Lit. 131. 4. 


And ſhall be allowed or diſallowed by the court where calt, be 


it of record or not. Co. Lit. 1 31. 4. 


And the court may diſallow it, though there be a clauſe, that 


it ſhall not be argued. | 2 * 56. 
. = Several Tenancy. 


So if an ation be ſued againſt ſeveral ; it may be 1 in 


abatement, that they hold ſeverally. Lut. 11. 


Or, that one of them holds parcel of the lang in levy, 


76. D. l. 11. c. 31. J. 7. 


As if a precipe quod reddat, or other real action, be brought 
againſt tenants in common. 75. D. 1 5. c. 3. fo 1. c. 4. J. 2. 
27 H. 8. 30. 


So in a mort d anegſtor 18 renancy is a good pes except 


2 one is found tenant of the whole. 75. D. J 11. c. 31. 


e e Th. D. I 11. c. 31. 7 2. 


In a writ of meſne. Th. D. |. 11. 6 31. Pos 1 


2 H. 
. Th. D. I. 11. c. 31. / 6. 6 Ed. er 
In dower. Th. D. J. 11. c. 31. 79. Lut. 11. 
In'a guid juris clamat. Th. D. I. 11. c. 31. J 10. 
In a ſcire facias. Th. D. I. 11. c. 31. J 11, | 
In a formedon. 2 Leo. 8. 5 H. 5. 4 


Zo in a real action againſt four, one * them ſball plead, that 


he holds jointly with two, and that the third has — z though 
the others coufeſs the action. 27 . 8. 30. 76. D. J. 11. c. 31. 


J. 22. - - 
| 5 (a) 
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a) 80 in a mort ancęſtor of rent-ſerviee, ſeveral teinaticy in the | 
fand is a good plea. 8 AP. pl. 35. 

Otherwiſe if one of the tenants holds thi whole of the demand- 
ant by this rent, though there are ſeveral tenants of- the freehold. 5 
8 Af. pl. 35 ö 

And * of a rent- charge. Th. D. L. 11. c. 3 / 8. | 

So in a cefſavit, it is a * plea i in abatement, that he holds of | 
ſeveral lords. 


Or, by ſeveral hk Th. D L 11. 6. 32. 2 on 
Or, this land with other land by the fame ſervice. 48 Ed. 3. 4. 


75. D L ii. 4. 32. % 3. 


But eien e as ai. 75. D. . 85: U qt. = 


7. 3. R. 2 Leb. 8. 

Nor in a per quæ ſervitia againſt ſeveral upon a * of ſervices 
by fine. 5. D J. ii. e. 31. . 

Nor in an action againſt ſand; and wife. Th. D. I It. . 31; 
J. 12. *as that the buſband holds parcel in his own right and pw 
cel in right of his wife. Th. D. loc. cit.* - 

Nor in an attaint. Th. D. I. 11. c. 31. J 13. 

Nor in a writ founded upon diſſeiſin; as, in a writ of entry in 
the per. for the demandant may join another with the tenant of 
the land, to avoid a dilatory plea. R. 2 Leo. 8. 

So if one tenant plead ſeveral tenancy, and pray aid of tbe 
other ; the writ ſhall not abate, if the aid be granted. Th. D. 2 
11. c. 31. J 14. 

If one tenant plead ſeveral tenaney to mak and the other not 
the writ ſhall abate only as to that parcel. Th. D. J. 11. c. 31. 
J. 21. 4 Ed. 4. 36. Con. 27 H. 8. 30. Acc. Dal. ros. 

But where they both plead ſeveral tenancy, which is acknow- 
ledged, it ſhall abate for the whole. Th. D. I. 11. c. 31. J 7. 

If the one plead this, and the other ſay nothing, it ſhall not 
abate, 38 Ed. 3. 23. Th. D. l. 11. c. 31. J xg. 

If a defendant plead ſole tenancy to parcel, = ought alſo to 
plead over in bar, or to vouch. Lit. 12. Acc. 12 H. 6 4. 5. 

If a man plead ſeveral tenancy to parcel, and vouch; the de- 
mandant muſt maintain his writ, though the plea do not conelude 
to the writ. 41 Ed. 3. 20. 42 Ed. 3. 16. Th. D. l. 11- c. 31. 
f. . | 

For when ſeveral tenancy is pleaded to parcel, the tenant ought 
to plead over to the action or vouch, and not conclude to the writ. 
Per tot cur”. 5 H. 5. 4 Lut. 11, 12. Th. D. l. 11. c. 31. 
J. 20. 

And the reaſon wherefore ſeveral tenancy abates the writ is, 
that the tenants cannot anſwer in common, Per. Finchd. 41 Ed. 
3. 20. 6. 

A man may plead ſeveral tenaney at the return of the grand 
cape, and wage his law of non-ſummons. 42 Ed. 3-16. 38 Ed. 
3. 33. Th. D. I. 11. c. 31. / 16. 


{a) This and the two following clauſes are improperly penned; in the 
zd, inſtead of ether xwiſe it ought to be but, and the word and ought to be left 


out of the third, and to the ſecond ought to be Rn, yet the writ is good. 
Vor. I. --D | If 


© 
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1 a man plead ſeveral tenancy, and plead over in 1 the de- 
mandant ſhall not anſwer to the bar, but ſhall be put to maintain 
his writ. Th. D. L. 11. c. 31. J 20. 12 H. 6. 4. b. 

ae! if the bar be ill, he may demur to it. 75. D. J. 11. c. 31. 
J. 20. Semb. 12 1 | | 


(F. 13.) Entire "RIO | 


So i in an action againſt ſeveral, the one may take the entire te. 
nancy on himſelf, and demand judgment of the writ. 75. D. 1. 
11. c. 33. Sav. 116. 

Or may take the entire tenancy . himſelf as to part, and 
plead as to the other part. Th. D. J. 11. c. 33. J 5. 

In a writ againſt huſband and = the huſband may plead non. 
tenure for his wife, and take the entire tenancy upon himſelf. 
9 Ed. 4. 38. [36.] Th. D. I. 11. c. 33. , 15. 

In an action againſt feveral, each may take the entire tenancy 
upon himſelf. Sav. 116. 2 75. D. I. 1%. e. 33. / 16. 

Or the one fnay plead non- tenure, and the other take the en- 
tire tenancy upon himſelf, and plead and vouch over. Al.. Ent. 
. after wager of law of non. fommone 5 in common, no one 
can take the entire tenancy upon. himſelf, 75. D. I. 11. c. 34. 

12. 
f If each take the entire tenancy upon himſelf, and lead in bar, 
the demandant muſt maintain his writ ; otherwiſe 1 it ſhall abate, 
Th. D. 1. 16. c. 7. ſ. 55. | 

But if the one take the entire tenancy upon himſelf, and the 
other plead non-tenure, the demandant need not maintain his writ, 
37 H. 6. 18. [16] Th. D. J. 16. c. 7.'f. 54- . 

Yet he ſhall be received to maintain it, if bs n 22 J. 6. 
„„ . „ 

So if the one ſay 4 32-4 and the other take the entire te- 
nancy, the demandant need not maintain his writ. Th. D. l. 1. 
c. 22. f. 45. 37 H. 6. 16. 

So in an aſſiſe, if each take the entire tenancy, and plead i in bar, 
the plaintiff may chooſe either of them for his tenant 3 but if he, 
that is choſen, be not found tenant, the writ ſhall abate. 75. D. 
J. 11. . 37. Dy. 244. 4. Sav. 116. ä 


(F. 14.) * tenure. 


So if the tenant plead non-tenure, the; writ ſhall abate. Cre. 
Zl. 559. Vide Aft. Ent. 10. Lut. 37. 851. b. 

So if he plead a ſpecial non-tenure ; as, that he has common, 
and puts his cattle into the land as in his common, without that, 
that he has any other poſſeſſion, and that ſuch an one is tenant of 
the freehold. 8 H. 6. 35. [33] Th. D. I. 11. c. 22. / 41. 

That he has only for years, by ſtatute, elegit, or other W 7 
tion, and that ſuch an one is tenant of che freehold. Th. D. J 

11. c. 22. 4 48. 
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So by the common law, n non-tenure of parcel abated the wh ole » 


Grit: 1 Mod. 181. 


But now by the flat. 2 5 Ea 3. 18. the writ ſhall abate 4 for 


chat parcel. 
Except in a 4 eſſavit, wherein non tenure of parcel abates the 


whole writ ſince the ſtatute ; for the tenant cannot tender the ar- 
rearages for the whole demand. Th. D. J. 11. c. 23. f 29. 

So where the demand 1s of an entire thing, as a manor, c. 
non-tenure of parcel abates the whole writ. ** Com- 109. 5. 
Th. D. I. 11. c. 23. 

But non- tenure is no pled in waſte. Th. D L. 11. e. 22. 5 3. 29. 

Nor in an attaint generally. Th. D. I. 11. c. 22. / 5,6, 17. 

Nor in error. 6 Af. pl. 6. 42 AF. pl. 22. Th. D D. . 11 
22 
| Nor a per que ſervitia. 75. D. J 11. c. 22. 5 12. 

Nor in diſceit to reverſe a fine. Th. D. J. 11. c. 22. 2. % 33. 

Nor in a darrein preſentment. Th. D. J. 11. c. 22. 84. 


Nor in a 5 difeiſin. Qi. F. N. FB. 191. Th. B. I. II. . 


22. /- 39. 

Nor in a writ of right & rationabil i parte. F. N. B. 9. Th, 
D., i1. c. 22. . $6: 

Nor in a nuper obiit; for in this the privity of blood oly is 
tried. Kit. 140. Vide Th. D. J. 1 f. c. 22. fe 14. 


Nor iu a ſcire facias upon a fine. Kit. 140. 3. 75. D. L 11. 


b. 21. 
So general non-tenure is no pie in any ſcire facias to have exe- 


cution in a perſonal action. Kit. 140. 5. R. 3 Lev. 205. Sal. = 


Bat a ſpecial non-tenure may be pleaded. Kit. 141.4. 3 


205. Sal. 601. 
So the non-tenure ought to be at the time of plea; for i it is not 


ſufficient quod non tenuit tempore im „ brevis, or of the ſum- 


mons. Yide Poſt. (O.) Vide Th. D.1. 11. c. 23. F 10. 


80 if he was tenant at the time of the writ purchaſed, it is 


ſufficient ; ; though he alien afterwards. 
If a man plead non-tenure generally, he ſhall not ſhew who! is 
tenant. 6 Ed. 3. 249. Th. D. J. 11. C. 22. . 4. K. 1 Mod. 181. 


Otherwiſe, if he plead a ſpecial non-tenure. Vide 1 Mod. 18 . 


So if he plead non-tenure, but that ſuch a one is tenant, it is 
fufficient, though he be not; for he ſhall anſwer to the non-tenure, 
not to the tenant named. Dal. 101. 


So if he plead non-tenure die impetrationis brevis origin? ſed eodein | 


die ſuch a one was tenant, it is ſufficient. R. 1 Mod. 181. 


So if he plead non-tenure of a rent, he ſhall ſay, that he is 


not pernor of the rent, nor tenant of the land out of * Sc. 
Th. D. J. 11. c. 22. / 44. 5 Ed. 4. 22. 

[ln \ formedon it muſt be pleaded in abatement. Barnes 332. * 

So in a formedon of land, if the party plead non- tenure, it is 
not ſufficient, without ſaying, nor pernor of the profits. Th. D. 
L 11. c. 22. fe 49. 3 H. 7.13: 4 H. 7. 18. Vide Lut. 37. and 
1 Mod. 181. 

So if he plead non-tenure of parcel, he ſhall ſhew who i is "= 
nant of it. Hit. 140. 3. R. 1 Mod. 181. 


D 2 | | 1 


4 


5 
15 
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1 Tt he plead non-tenure, where he mode n feoffment by eovin to 
defeat, the action; it ſhall be found for the demandant. R. Cro. 


— 
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El. 233. Sav. 126. 5 "ues th, 
If he plead non-tenure for 100 acres, it is ſufficient 3 without 


ſaying in what vill. R. 1 Mod. 18x. 
If the defendant plead non-tenure, the plaintiff may reply, gud 


tenet, Aft. Ent. 10. Lut. 38. R. 3 Lev. 330. 
But if one defendant plead non-tenure, and the other takes the 


entire tenancy, the plaintiff need not maintain his writ ; for there 


ſhall be no judgment upon the plea of non-tenure. Th. D. I. 11. 


C. 22+ /. 45. ; : 
wi he flat. 25 Ed. 3. 16. by plea of non-tenure of parcel, 
no writ ſhall abate, but as to that parcel. Reg. 228. 5. : 
In dower, if the tenant plead non-tenure of parcel, and that 
he is ready to render the remainder ; the demandant may chooſe 
either to have judgment for that which is rendered, or to main- 
tain his writ for the whole. 9 Ed. 3. 480. Th. D. I. rt. c. 23. 


* 80 if the defendant plead non-tenure, the plaintiff may main- 
tain his writ in dower, formedon, ſcire facias, &c. where no” da 
mages are recoverable ; as well as in cafes, where damages ſhall be 
recovered. R. 3 Lev. 331. | | 1 
Upon a plea of non-tenure, if it be found for the defendant ; 
judgment ſhall be, that the defendant go quit: but the demandant 
may enter. | 16 5 OE £, | | 


(F. 25.) Diſclaimer, 


So if the tenant diſclaims in a writ of cuſtoms and ſervices, the 
writ ſhall abate ; but an action accrues to the demandant by a writ 
of right upon the diſclaimer. Th. D. l. 11. c. 34. f. 2. 


So in a nuper obiit, if the tenant diſclaims in the blood, the writ 


\ ſhall abate. 11 H. 7.14. Vide Th. D. l. 11. c. 24. / 7. 


In a quare * if the defendant diſclaims, the plaintiff ſhall 
have a writ to the biſhop. Th. D. I 1. c. 34. /, 21. 6 Ed. z. 249. 

In a formedon againſt two, if- one diſclaims, | and the other 
makes default; the demandant ſhall have judgment for the whole 
againſt him that made default. 33 H. 6. 53. Th. D. I. 11. c 
34. /- 16. Of | | 


So if one makes a diſclaimer, and the other pleads non-tenure; 
the judgment ſhall be, that the demandant ſhall take nothing by 
his writ, but he may afterwards enter. Th. D. I. 11. c. 34. /. r7. 
In a writ againſt jointenants, if one diſclaims, the whole veſts 
in the other; for the diſclaimer is a diſagreement to the purchaſe 
upon record. Th. D. J. 11. c. 34. /. 14. | A 
Otherwiſe, where they are jointenants by fine. Qu. per Shard. 
Th, D. l. it. c. 34 % 14. e : | 
But in a writ againſt two, if one diſclaims, the other cannot 


. diſclaim alſo; for it cannot veſt in no body. Th. D.1. 11. c. 34 
7. 15. , * 4 


So in a ceſſavit, the tenant cannot diſclaim. Th. D. J. 11. . 
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; 80 in an aſſiſe for rent-ſervice,. the tenant cannot diſclaim to 


hold of the plaintiff. 735. D. I. 11. c. 34. J 6.4 


o in ber gue ſervitia, the tenant cannot diſclaim to hold of 


the eonuſor. Th. D. J. 11. c. 34. . 


So no one can diſclaim, 2 is not charged as terre-tenant. | 


11 H. 7. 14. 

An Aer cannot dee. Per Priſot. 36 E. 6. 36. [34-] 
Th. D. I. 11. c. 34. . 20. 

Nor an infant. 36 H. 6. 6. [34-] Th. AL 73 45 N 

So the huſband cannot diſclaim for his wife. 11. c. 
3 {+ 8- 20. 36 U. 6. 36. [34] 

If the tenant diſclaims, the judgment ſhall To that the tevant 
go without day. Lit. /. 691. 

And after ſuch judgment the demandant may enter. Lit. 7.6 1. 

And upon a diſclaimer, the demandant cannot maintain bis 
writ, that he is tenant; except where damages are to be recover- 


ed; for then he may, for the recovery of his damages. R. Co. 


Lit. 362. 3. Adm. 3 Lev. 330. 
90 if non-tenure be pleaded with a diſclaimer. 3 Lev. 331. 
So if one n non- tenure, and the other diſclaims. 3 Leu. 
337. E | 


( F. 16. ) Demandant himſelf ſeiſed. 


So the tenant may plead, that the demandant himſelf was 
ſeiſed at the day of the writ purchaſed, Th, D. ＋ 11. . 35. 75 
1, 18. 


Ce 35. fe ts 6, 
So in waſte againſt tenant for life. Th. D. I 11. c. 35. . 5. 


So in aſſiſe for rent, that the plaintiff was ſeiſed of the land 
out of which, &c. Th. D. J. 11. c. 35. . 9. 

So in dower unde nibil habet. Th, D. I. 11. c. 35. J 2. But 
by tat. V. 1. 3 Ed. 1. 49. This is no plea in dower unde uihil 


habet, unleſs the plaintiff has parcel of her dower by the aſſign. 


ment of the tenant himſelf. 
-And this plea may be to the writ, or to the action. Th. D. I. 
11. c. 35. J. 20. 


But it is no plea in an action upon the at. 8 x. 6. for a for- 


cible N. Per Newton. 224.6. 42+ [37-1 Th. D. E ii. 
. 35. / 16 | 

' Nor in treſpaſs, tide: the plaintiff was poſſeſſed of the goods 
taken, Th. D. I. 11. c. 36. J 2. 


Nor in replevin. 75. B. I. 11. c. 36. Fe 3. 


(F. 17.) Miſnomer. 


(if defendant is ſerved by wrong name, appears by his true 
name, and plaintiff declares againft him by that name, the court 
will not on motion ſay proceedings for irregularity ; but leave 
defendant to plead variance. So if it is in the addition of his 
Ig or myſtery. Hole v. Finch, Fackſon v. Doleman, H. 9 G. 

N. 398-1 Jas | 
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Or, that the demandant was ſeiſed of parcel. Th, D. /. „ 


37 
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(F. 17.) 80 the defendant may plead: ip abatement, that his name of 
In name of haptiſm is miſtaken. Lut. 10. | 
baptiſm. [If defendant 18 ſued by a wrong chriſtian and. forage, he may 
plead it in one plea. and it is not double. Read v. Matteur, T. 
9 G. 3. B. R. H. 286. | 
Defendant need not aver that he was baptiſed by his chriſtian 
name, only rhat it is his name, and by that name he was n 
called, &c. id.] 
Or in an action againſt huſband and wife, that his wife was mil. 
named. Reg. pl. 289. 30 Aff. pl. 16. But the huſband a 
likewiſe anſwer for himſelf. 75. D. I 11. c. 5. / 17. 
Though the defendant is known by the name by which he * 
ſued. Th. D. I. 6. c. 2. , 9g. Contra, for he ought to plead, | 
that he was baptiſed, and known by ſuch a name, for to ſay, that < 
he was baptiſed, without ſaying, and known, i is not ſufficient. R. 
Mod. Ca. 116. 1 Sal. 6. 
So to ſay, that he was known by ſuch a name is ſufficient, 
though never baptiſed. bid. | 
So a plea, that he was baptiſed by the name of A. abſyue hee, 
that he is known by the name of B. is a good traverſe. . & 
Poroel, J. cont. Mod. Ca. 116. 1 Sal. 6. 
But the defendant may be ſued by his name of confirmation, 
Co. . , 
And an abbot may be "WF in a real aRion ahn his name 0 & 
baptiſm. Th. D. J. 6. c. 2. f. 2. | | 
Zo in a replevin. Ibid. | | | 


In an annuity. Th. D. J. 6. r. 2. / 5. | cap 

In an ejectment of ward. Th. D. I. 6. c. 2. %. 5. ant 

greet pens Th. D. J. 6. c. 3. / 2. | 8 

- But in a plea perſonal, where proceſs of outlawry lies, an as hy 
bot ought to be named by his proper name; as in treſpaſs. Th agg 

D. l. 6. c. 2. ſ. 3, 7. * 

Scire ſucias upon a recognizance lies 8 executors, without 9 mk 


naming them by their proper names. Th. D 1.6. c. 2. / 4 
One defendant cannot plead a miſnomer of the other. Pr 
Seton. 30 Ed. 3. 22. [17- b.] * 6. 3. R. Lut. 36. Vid 
Td. D.L 11: <5. 
And by a miſnomer of one, the writ does not abate as to all 
8 Co. 159. 5. 27 H. 8. 26,6. Vide Poſt. (N.) ö 
In a plea of wiſnomer it is not well to ſay, venit prædic W.D. 
for by the (predi# ) he affirms his name as it is in the writ. Zu: 
10. R. 1 Sho. 394. 
[or if the plea begins, And the ſaid A. B. 3 is ſued by the 
name of C. D. Jaclſon v. Ford, P. 13 G. 3. 3 15137 
Nor that the defendant is eadem perſona verſus quam, Oc. Lu. 
10 
| C f defendant pleads mi iſnomer, but his plea and affidavit are in- 
titled by the wrong name, his plea ſhall be ſet aſide. Barnes 348; 
Vide Ante, (E. 18.) = 


(F. 180 So a defendant may plead in abatement, that his ſurname i 
In ſurname, miſlaken. * as. 1. Rey. pl. 288. Th 
at 


£ ner 
| That his ſurname is Symme, alſqus hoc, that he was known by 


f the name of Symonds. 4 Mod. 347. f 
* That it was Weſley, and not Weſtby, alias Weſflly. Per three 
7 juſtices in B. R. in an information by the Attorney General againſt 
y W. F. 4 Geo. fort. contra. | 
| If an obligation be by A. by the name of B. and he, being ſued 
in | ; 2 

by the name of B. pleads miſnomer; the plaintiff may eſtop him 
jo by ſaying, that he made the obligation by the name of B. and 
0 demand judgment, if againſt his own deed he ſhall be admitted to 
” ſay, that his name is A. to which the defendant, without ojer of 
ſt 1 | | | 
I the obligation, may ſay, non eff fadum. Mod. Ca. 225. 
oy But the plaintiff by replication may ſay, that the defendant is 
J known by the one name, or the other. At. Ent. 1. Th. D. I. 6. 
id, | | N 
_ c. 2. f. 1. Semb. 4 Mod. 37. | „ 
R And it is ſufficient if the proper name be joined with a ſuffi. 
oy cient deſcription ; as, A. the ſon or daughter of B. Yide Th. D. 
& J. 3. c. 2. /. 6, 7, 8. J. 6. c. 2. . 2. | Ty oo 
rs A. the wife of B. Vide Th. D. I. 6. c. 2. .. 6, | 

Or with a name of dignity. Vide Th. D. i. 3. c. 3. J. 5. 1.6. 


c. 3. J 12. Vide Dav. 60. a. 1 

Miſnomer ſhall not be pleaded by attorney, but in proper per. 
ſon. Lut. 11. Vide Poſt. (J. 17.) | 

Nor ſhall the defendant ſay predi# D, or que eft eadem perſona, 
Oc. Vide ante (F. 17.) | e 

Nor ſhall one defendant plead miſnomer of the other. Lut. 36. 

So a man who appears gratis, where the ſheriff returned upon a 
capias, non ęſt inventus, ſhall not plead miſnomer; for he cannot be 
intended the perſon ſued, except where he comes in upon a cpi 
corpus or exigent. 27 H. 8. . | Foe 

So if the defendant ſays, that he was baptized, he ought to 
add the place where he was baptized. R. Skin. 620. Os 1 
Or that he was baptized by another name, he ought to add, 
that he was known by ſuch name, at the time of the writ. R. 


hout WR Sun. 620. 
"br Vide Ante ( E. I 9.) 
Vid 


| $0 a defendant may plead in abatement, if his name of dignity (F. 19.) 
be omitted or miſtaken; as, if an earl be not named ſo. Ed. In name of 


o all . 35. 5. N pl. 24. Dav. 60. 4. 75. D. J. 6. c. 3. ,. 6. disnity. 
| 3. c. 3. . 8. . | 7-6. „„ 
. 0. Or a If: marquis, c. | 
Lu Archbiſhop, biſhop. 27 H. 6. 5. 3. 

be Ducheſs, counteſs, Sc. . 
yt Or if a counteſs dowager is not named dotiſſa. Semb, Per Pemb. 
5 Slin. 15. 05 | 


Knight. R. Mod. Ca. 7 Vide Th. D. J. 3. c. 3. f. 14. 
Maſter of an hoſpital. 2 Ed. 3. 47. TB. D. J. 6. c. 3. , 3. 
If garter king at arms be not ſo named. R. Cro. El. 224. Dub. 
in an action that does not concern his office. Cro. El. 542. Ow. 61. 

[If Clarencieux king at arms is not ſo named, though in an 
ation which does not concern his office. Holt v. Ward, M. z. 
6. 2. Str. 850.] . 

LF 
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If a beronet be not ſo named. Hob. 129. Clift 17. "©; 


Yau I 54- 
So in an action againſt the executor of B. Arm,” where he way 


a knight; 3 the. writ abated, tho” he was only. Arm' at the time of 


| the bond given. Bro. bre. 51 3- 

If he be named baronet only, where he is a knight and baronet, 
R. Carth. 14. 17 

But gentleman, or eſquire, are not names of dignity, 14 K. 
6-38. T6. 2.4 6. 6, 3. . g., 

Nor dean, archdeacon, or præcentor. Th. D. I. 6. c. 3. J. 1. 
8. R. 27 H.6.5.b. Vide Th. D. 1.3. c. 3. J 6. 17- 

Nor provoſt. 17 Ed. 3.1, Th. O. J. 6. c. 3. . 14. 

But a dignitary of another kingdom need not be named by bis 
ou eee Mar. Pl. 26. Dav. 60. a. Vide Th. D. l. 3. 


* 4” if a name . foreign dignity be added, it does n no harm. 
Semb. 3 Lev 
Yet if he * a knight, he ſhall be is named, thopgh he is an 
earl of another kingdom. Mar. pl. 26. 

So if he be deprived of his dignity ; as, if a deanry he diſſolved 
by an a& of parliament. 44 7. 6. Vide Th. D. I. 3 c. 3. 7 16. 
E . 10. 

Though the deprivation was minus . ; for it flood in force 
till reſtitution. 13 A/c pl. 2. Th. D. 1.6. g. 3. J. 15. 

So if a ſuit be to avoid the dignity ; as, if the king brings a 
guare impedit of a priory, the defendant need "ot be named prior, 
14 45 4..30.: Th. Db 6c 3/4 : 

So if the defendant has a name of dignity given to him, when 
he has no ſuch dignity, it may be pleaded in abatement; as, if 
he be named knight and en when he is not a baronet. Reg. 
* 2 87. 
. Or, when he is not a knight. R. 1 Vent. 154. 
Or be named by a name of dignity, which 1s lo by marriage. 


Vide Dy. 79. 6. Ow. 81. 


Or the eldeſt ſon of a duke, Oc. be named marquis, Oc. Sal, 


451. Semb. Ow. 82. 
If one be named knight, when he is a baronet, R. Fon. 346. 
But if the defendant appear by ſuch name, . he. ſhall not 2 

advantage of the miſnomer. R. 2 Rel. 88. Adm. 1 Vent. 154. 

K. 1 Rol. 450. | 
If the defendant be named by his proper name, and name of 

dignity in the firſt part of the writ ; it is ſufficient, if he be named 

by his proper name only in the other parts of the writ. Semb. Th. 

D. 1. K. c. 3. . 12, 13. 

If the 22 does not plead, that he was a knight, Sc. at 
the time of the bill or writ, it is ill. R. Mod. Ca. 105. © 

If the defendant be named Domina, Oc. when ſhe ought not 
in any NE part of the pleading h in the writ, it does no 
harm. Dy. 79. J. in Marg. 

A miſtake in a name of dignity * not be amended. 2 Vent. 

154. R. Hob. r 


Where 


) ! 


Where a writ ſhall abate for a allike in the 'name of * 
of the plaintiff, Yide ante 8 . 20.) where by an n acceptance after- 


wards, Vide Poſt. (H. 44 


So if a man has a cauſe of ation againſt another by dg of 
his office, he ought to name him by the name of his oſſice; as, in ee of 
12 a ſheriff, collector. 15 Ed. 4. * Vide Th. D. J. 6. office. 


4. 
7 if land be demanded againſt a de which he holds in 
right of his church, he ought to name him parſon. 75. D.. 6. 


c. 6. /. 1. 7 


If 3 he demanded againſt a guardian, be ought to name 
the defendant guardian. 75. D. J. 6. c. 7./. 1, 3. 
So an aſſiſe againſt the warden of a chapel, ought to name e the 


defendant warden. 13 pl. 2. 1 5 AF. pl. 8. Th. D. 7 6. 


c. 7. / 6. 


So an action againſt a man as heir, ought to name him bil 
Th. D. J 6. c. . 

And an action ioc an executor, ought to name him execu- 
tor; + T5, D. E 6:6 13 | 

And the defendant may plead, that he is adminiftrator, and 
not executor. 1 Leo. 69. Vide in Pleader (2 D. 4.) © | 

So the defendant, being ſued 'as adminiſtrator, may plead in 
abatement, that he is executor, and not adminiſtrator. Vide Th. 
D. J. 6.c. 11. / 9. Vide in Pleader (2 D. 12.) | 

How it ſhall be pleaded. Fide Lut. 29. Yide Pleader (2 D. : 


« 38 being ſued as adminiſtrator, he may plead, that he i is only 
adminiſtrator durante minors. etate. Lut. 20. 

If a feme covert be executrix, the action ought to he againſt 
the huſband and her executricem, &c. 18 H. 6. 4- 23; D:$- 6, - 
4. 11. 8. 

-=F 7 feme- covert and a ftranger are executors, it ought to be 
againſt the ſtranger executor, and the huſband and wife, executric* 
teſl'i pred”, c. 1 Ed. 4 2. Th. D. I. 6. e. 11. / 8. 

If an action be againſt an adminiſtrator durante minori etate of 
A. executor to B. it is well; though he is ſuable only as admini- 
ſtrator de bonis non to B. N. Hob. 246. 

Otherwiſe if the cauſe of action be not by reaſon of his office ; 
as, in treſpaſs againſt a parſon, there is no need to name the de. 
fendant parſon. 11 H. 4 40. Th. D. 1.6.c.6.F. 4. 

E TH 4s. Th. D J. 6.c.6./. 4. | 

n a quare impedit to preſent to a church, which the "defendant 
claims as annexed to his prebend, it is not neceſſary to name him 


prebendary. 7 Ed. 3. 302. Th. D. J. 6. c.6./. 8. 


Or, in a guare impevit againſt one who claims the e as 
guardian, it is not neceſfary to name bim guardian. 9 Ed. 3. 
465. 75. D. J. 6. e. 7. f 4 
Nor in a darrein . Th. D. LG. e. 7. f. 4. 


6a) Thel Ifell's Digeſt, 1. 6. there are two chapters ſecond in ſome copie, 
pbich is likely to cauſe a variance in the citing & the n as 
in che ſeveral . here following. 0 
1 
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Or, if the action be to avoid the office; as, in aſſiſe agaiall the | 
warden of a chapel. 10 H. 7. 18. Th. D. J. 6. e. 7. J. 7. 

So, where the ground of the charge upon the defendant other- 
wiſe appears at large in the count, the defendant need not be 
named by his office; as, in debt againſt the ordinary, it is not 
neceſſary, that he be named ordinary ; for the count ſhews, guod 
bona deſuncti ad manus, Se. devener'. 35 H. 6. 42. Th.D.1.6. 
c. 4 

23 againſt an innkeeper, it 18 not neceſſary to name 
| | him innkeeper ; for the count ſhews, that he is a common inn- 
= keeper, or keeps a common inn. 22 H. 6. 24- (24.] 11 H. 4. 
-  46- IC EEES. C53 rs 

In debt againſt an heir, there is no neceſſity to name him heir; 
for by the count is ſhewn, that it was the lien of the heir. 76. 
D. J. 6. c.g. ,. 1. Cont. Ibid. f. 2. And the regiſter names him 
heir in the writ. Vide Reg. 140. a + 
In an action againſt an executor, it is ſufficient, if the declara- 
tion ſhew him to be executor, though he is not named executor in 
the writ. Vide Pleader (2D. 2.) „ 
Vide Ante (E. 21.) 


(F. 21.) - Soin actions where a man may be outlawed, the defendant may 
Diverſity of plead i in abat. ment, that there is B. the elder ang B. the younger, 
names. and that he is the younger; as, in account, Oc. Th. O. . 6. c. 

13. J 3. 
| 80 8 an affſe 22 Af. pl. 14. Th. D. 1. G. c. 13. 3 
= - So in a ſuit againſt a corporation, that there is a prior in M. de 
: 5 freres 3 and a prior de noftre dame. 25 Ed. 3. 48. 29 
a Af. pl. 70. Th. D.1.6. c. 13. J 5. | 
Or, f the defendant offers himſelf ready to anſwer, and the 
plaintiff ſays, that he is not the ſame perſon, and does not ſhew 
the diverfity of names; the writ abates. Th. D. 6 6. c. 13. / 1, 
8 Ed. 3. 20. 4. 
But the plaintiff may give the addition of younger, and enter 
it upon the roll, and the writ ſhall not abate. Th. D. J. 6. c. 13. 
fe 7, 8. when the defendant himſelf appears, who is ſyed without 
the addition. R. 44 Ed. 3. 34. b. 
So if a ſtranger appears, (not being the ſon of the perſon ſued) 
and ſays, that he is the * er; where the plaintiff ſays, that he 
is not the perſon ſued. = 6. 46. 
In a precipe quod 5 dower, Qc. diverſity of names is no 
plea ; for the tenant may diſclaim, Th. D. I. 6. c. 13. f. 2. 
Nor when the ſame perſon, who is ſued, appears. 39 H. 6.48. 
27 H. 8. 1. 76. D. J. 6. c. 13. /. 9. 
Nor in an indictment; for the = cannot be changed but by 
the jury. 9 H. 4. 3. Th. D. J. 6. c. 13. J 6. 
Nor in an action upon an obligation or ſpecialty ; for it is aſcer- 
tained by his deed. N. 9 H. 7. 21, 6. 
It is not neceſſary to give diverſity of names to the plaintif. 
18 Ed. 3. 4. 32 H. 6. 33. Th. D. I. 6. e. 13. f 
So there is no need of the addition of elder or younger, ex- 


cept where there is a father and ſon of the ſame name. Semb. 


Y K 
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fer Meik. 33 H. 6. 53, 4 Acc. 39 H. 6. 46. 4. | Th. D. L. 


6. c. 13. / 9. 
So where the defendant himſelf appears, he cannot abate the | 


' writ for want of the addition of younger 44 Ed. z. 34. 6. Het 


Priſot. 39 H. 6. 46. 
And the writ ſhall not abate for incertainty of the names of 


thoſe who are not eng to it. 7 Ed. 3. 302. Th. D. E 8. '& 


1 It. 
15 the writ abates not, Ta at t the day given for waging of law, 


A. B. the younger comes to wage his law, and the plaintiff ſays, 
that he is not the ſame reren, ; for he ſued A. B. the elder. Dub. 


5 Ed. 4. 23, 114- 
So any addition, that ſhews the Sky of perſon, is {| afficient 5 


as, executor of another vill, & c. Her tavo Julica, Moile cont. 


H. 6. 47. 
0 if if one of them be, in uſted mar i in B. R. R. 1 | Sal. 7. 


80 if a man bad given any addition to the name of the defen- (F. 22.) 


dant, and that was miſtaken ; it might have been pleaded i in abate- Addition to, 
ment at the common law. the aue 
As, if the defendant was named A. B. of P. he might ſay, 1 
that he was AH. B. of D. and not of P. 11 H. bh 13. Lei. J hw. | 
21 H. 6. 54. l. 9 H. g. 8. Vide ante 
So if he was named A. B. ſmith; he might ſay, that he was (E. 23.) 


2 ee not ſmith, 21 H. 6. 54. 6. 75. D. J. 6. c. 17. 


05 A. B.  fiſbmonger, that be was A. B. gent. per Pa gfe. | 
H. 6. 51. 
So if he was named by his proper name and ſurname, with the 


addition of his office, c. it might have been pleaded, that he 


was not ſuch officer, when the being ſuch an officer is material ta ; 


the action. 
As, if he be named LE of A. the writ ſhall abate, if he was 


not parſon the day of the writ purchaſed, nor ever lince, Th. 
D. . 6. c.6./. 2, 3 ; 


Or, if he was Ss but of a moiety of the church. 18 Ed. 


3.33. Th. D. l 6. c. 6. f . 


Or, if he was parſon of B. in which] 0 A. was a 4 . 


and not the pariſh church. 18 Ed. 3. 44. Th. D.1.6. c. 6. 


. 
But if the ace was immaterial, a miſtake cannot be plead- 


ed in abatement ; as, in an action againſt A. B. citizen of T. ane 
of the company of M. it is no plea, that he was not of the com- 
pany. 38 Ed. 3. 40. [34] 

Or, againſt F. N. attorney of Peter de Medicis ; It is no plea, 
that he was not his attorney. 38 H. 6. 24 Fitz. Brief 139. 
Th. D.1.6. c. 17. .. 3. 

3 againſt M. B. dominam de B. when ſhe is not a lady. 8 
6 IO. a. 4 
So any difference is fuffctbnt to diſtinguiſh two of the ſame 


name. If an action OR 9 A. B. of C. where there is 
a father 


* 


f 
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2 father and ſon there of the ſame name, i cuſtogia mar” it is ſuf, 
ficient to diſtinguiſh, without ſaying ſenior or junior. R. 1 Sal. 3. 
So if the defendant acknowledge himſelf to be the perſon who 
was ſyed, it is no plea, that the addition was miſtaken : as, if he 
be named A. B. of P. it is no plea, that he lives at D. but he 
ought to ſay, that his name, is 4. B. of D. and not of P. Th. 
HD. - bo 6- | 
So if the defendant” appears, a bad addition, or want 1. an 134. 
dition, will be aided, Per Keel. 1 Sid. 247. 
So if one give a bail-hond by dach a name, he ſhall be eſtopped 
to ſay, that that is not his name. 1 Sal. 7 
But the eſtoppel ought to be pleaded; or the defendant may 
_ plead miſnomer; the plaintiff ſhall ſay, that he made the bond by 
fch a N. to which without qyer, he may ſay Nen oft fadum. 
. I Fal. 7 
ge” if one give bail, that is an pepe and a miſnomer or 
bad addition, Ec. ſhall be aided. 1 Sal. 8. 
| Yet if the plaintiff reply, Quod impoſuit commune ballium per no- 
men, c. this is no eſtoppel ; for the putting in bail is the act of 
the court, and ought to be pleaded as an appearance. I Sal. 8. 


(F. 23.) By the fat. 1 H. 5. 5. In original writs of pleas perſonal, ap- 
By the ſtat. peals, and rodituicnts, additions ſhall be made of the defendant's 
It 5. 5. eſtate, degree, or myſtery, Cc. of the towns, hamlets, or places, 
and counties, where the faid defendants were or be: and if omit- 
ted, the outlawry thereen ſhall be void, or the ſaid writs and in- 
dictments may be abated by exception of the party. Provided that 
they be not abated for the ſurpluſage of ſuch additions. 
And therefore, there ought to be an addition of the place, as 
well as of the degree, c. Lat. 169. 
An addition is neceſſary in all writs original in Alone perſonal, 
N and indictments upon which the defendant may be out- 
awed 
$0 in a preſentment before the coroner ; for outlawry lies upon | 
it, and it ſhall be taken as an inditment. R. 2 Leo. 200. 


(k. 24.) But in an aſſiſe, no addition is neceſſary ; for it is a real action; : 
When not though if the diſſeiſin be found with force, a capiat and exigent lie 
neceſſary. for the king for the fine. 9 A pl. 1. 94 3.449. 7 H. 4. 
0 Th. D-LG A | 
$0 in replevin and recordare, no addition is neceſſary, though a 
man may be outlawed. Th. D. . 6. c. 16. fe 3. 1 Sal. 5. Mod. 
; Ca. 8 
3 Nor i in reſcous returned by the ſheriff, though proceſs of out- 
\ Jlawrylies upon it. Th. D. I. 6. c. 16. / 4. 

Nor if a man let to bail does not keep his day, whereby a capias. 
and exigent iſſue againſt the bail, there is no need of uy addition, 
Th. DE 6:2 16. . 

Nor in a homine replegiando. R. Mod. Ca. 84. 1 Sal, Soils” 

Nor in any writ, that is vicontiel. Per Pobel. Mod. Ca. 85. 
1 Sal. 

Nor i an action by bill. 1 Sal. 7. 
So in an action againſt buſdand and wife, there is no neceſſity 
2 


ABATEMENT. 45 


for any addition jy = wife ; for ſhe ſhall be intended of the lame 
place as her buſbg 1181 5. „ Lee. 18h. 
So in an 20M i an abbot, and his monk, there needs no 
addition to the monk. 3 H. 6. 3. | 5 
So in an indictment againſt a eme covert, as the wife of A. no 0 
other addition of place or myſtery i is neceſlary. Fer 2 J. Gawdy 
cont. Cro. El. 198. | 
So, when proceſs of outlawry does not lie, no addition is ne- 
ceſſary; as, in an indiment for encroaching upon an highway. 
R. Cro. El. 148. R. 8 H. 6. 9. b. 5 
[So in an information in the nature of a quo varranto, for there 
is no proceſs of outlawry on it, as there 18 on guo warrants by 
original writ. Rex v. Brough. H. 22 G. 2. 1 * 244-] 
1 an action in an inferior court. R. Mo. 
So in a decies tantum ; for there procefs of bebe lies not, 
21 H. 6. 54. b. 8 H. 6. 9. 5. 
Nor in detinue of charters. 19 H. 6. 51. a. 


In the caſe of common 22:8 the -addition of place, and (T. 25.) \ 3 
eounty is uſually put before the addition of eſtate, degree, or mor _ 

- myſtery. Th. D. I. 6. c. 14. / 3. Of place. | 

| Otherwiſe, i in the caſe of perſons of dignity. Th. D. 1.6. . 14. 


A man may be named of a vill, hamlet, or other place. 80 of 
a pariſh, that has not divers vils. Th. D. J. 6. c. 14. F 20. 
If a man be of a hamlet within a vill, he may be named either of 
the hamlet or of the vill, at the cleQion of the Wai 3 5 H. 6. 
30. b. Th. D.1. 6. c. 14. f 14: | 

If a man reſides in one vill, and has a fly | in another; be may 
be named of the one or of the other, at the election of the . 
tiff. 19 H. 6. r. Th. D. I. 6. c. 14. / 15. 5 
[The place where defendant is converſunt is ſufficient, though | 
not commorant, nor inhabitant. Barnes 162.] 
[ lea as to commorancy may be demurred to, but not ſet aſide. 

Barnes 338} © 
If he removes from one vill to another, he may be due late 
of the former, or of the latter, at the election of the rn 
19 H. 6. 1. 33 H. 6. 9. Th. D. J. 6. c. 14. / 15. 

If a man be of a city, which is a county within reel, it is ſuf- 
ficient if he be named of the city; as of London, without laying 

of what ward, or-pariſh. Th. D. J. 6. c. 14. J 8. 
But the addition of a. county only is not ſufficient, without 
mentioning ſome vill in the ſame county. N. 2 Cro. 616, | 
Sa if a man has a family at G. and dines at V. he may be name | 
ed of V. Dub. 1 Sid. 32 f. 

If a man be named rector of the church of T. in ſuch a county, 1 
it is ſufficient without ſaying of what place; for he ſhall be in- 
tended reſident upon his church. 7 H. 6. 3. 5. 10 H. GS. 9 | 
Th. D. 1. 6. c. 14. / 7. 2 
80 A. chancellor of the 3 of Oxford, in the county of 
Ox E is ſufficient, without * of . 8 H. 6. 38. [37] 
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Of eſtate, 
degree, or 
5 


SF 
—_ 


ABATEMENT. 


But the addition of a Oe” of is not good; if there are divers villa 


In. the ſame pariſh. 35 H. 6. 30. Th. D. I. 6. c. 14. , 20. 


Nor the addition of an hundred or ſoken; where there are divers 
vills. Th. D. I. 6. c. 14. /. 20. 
Nor of any great place containing divers vills. 5 Ed. 4. 1. 


T. D. L [It 
The place ought to be annexed to the perſon of the defendant; 
and therefore, if the addition be after the alias difus, it is not 


ſufficient. | Th. D. I. 6. c. 14. 19. R. Cro. El. 198. R. Mo, 


354+ 2 Leo. 183. 
Yet if a man be named A B. alias A1. D. the addition after 
the alias is good. 5 Ed. 4. 141. 


So A. B. ſervant to J. Noke of D. in the county of M. but- | 


cher, is not good; for the addition ſhall be referred to J. Nole. 
6 Ed. 4. 3. 9 Ed. 4. 30. [48.] Dy. 46. ö. Th. D. J. 6. FA 


. | 
Yet, A. B. who was the wife of N. of D. was good; for the 
addition ſhall be referred to the wife, and not to the huſband, who | 


was dead. 4 H. 6. 4. Th. D.1.6. c. 14. /.9. 


But where the addition is not proper to the wife; as, yeoman, 
£5c.4it ſhall be referred to the huſband. R. Dy. 40, 7. 


If there be no ſuch vill, or place, as mentioned in the additions” 


the defendant may ſay, Null iel vill. 8 Ed. 4. 5. Reg. pl. 284, 
286. 


Or, that he is of D. and not of P. 8 Ed. 4. 5. 75. D. 1. 6. 


e. „ „ % 
Or, that there are two D.'s and none without an addition. 


Th. D. I. 6. c. 14. ſ. 23. Reg. pl. 285. 
If the defendant plead, that he was not of the place W 


in the addition, it is not ſufficient without ſaying of what prone 


he was. Th. D. I. 6. c. 14. P 11 

And he ought to ſay, that he was not of that vill the day of the 
writ purchaſed, nor ever ſince. Per Martin. Strange cont. Th. 
D. 1. 6. c. 14. / 12. 8 H. 6. 9. b. Agr. 2 Ed. 4. 15. Cont. 
Fitz. Brief 944. Acc. Mo. 70. 

On ſpecial original againſt A. nuper de London, merchant, he 
pleaded he had for four years been commorant at B. and traverſed, 
that at the time of the writ, vel nuper tunc, vel unquam poſtea, he 
was of London, and made affidavit ; but the plea was ſet aide. 
Cortifos v. Munoz, H. 5 G. 2. Sir. 924- 

But if be plead, that he was of D. parva, and not of D. with- 
out an addition; it is ſufficient, without ſaying, that D. 44 
was a vill by itſelf, and D. another vill 5 itſell. 75. D. 46 : 


1 9 1. 14. 


The addition of the eflate i is . as, widow, ſingle woman. 
10 H. 6. 22. [21.] 14 Ed. 4. 8. [.] Th. D. J. 6. c. 15. / 4. 

Labourer. 3 H. 6. 31. 6. * 4.33. 75. D. J. 6. c. 15 
& I 

Parſon, clerk. 

Wife. 2 Leo. 183. , 

N | Servant 


— Fd . 


Servant to A. B. Mod. Ca. 58. 3 H. 6. 31. b. Th. D. , | 


. ¼ rw mx x 
$0 the addition of the degree; as, duke, earl, c. 75. D. /. 

6. c. 15. J 12. ; 2 . E | : 5 g 
Serjeant at law, knight. 1 Sal. 6. 75. D. I. 6. c. 15. . 12. 
Eſquire, yeoman, gentleman. Raft. Ent. 108. Th. D. l: 6. 


c. 55 . 6. | | ; TEES a 
1derman. 2 : | = 2 
Doctor, archdeacon, dean, &c. | 55 | 

Though it be a degree in another kingdom; as, biſhop of D. 
in Ireland. 21 H. 6. 3. b. 75. D. l. 6. c. 15. 6 88. 

So the addition of his myſtery, art or trade; as, merchant. 4 
. 6. 16. Th BL Ä Ä l a 

Mercer. 5 Ed. 4. 33. - Th. D. I. 6. c. 15. /. 2. 

Chopchurch, brogger. 9 H. 6. 65. 70. D. I. 6. c. 15. /. 3. 

- Huſbandman, ſchoolmaſter. 2 Leo. 186. / 
Grocer, taylor, tanner, eurrier, ſnoemaker, chapman, c. 
Spinſter, Sc. Dy. 46. 6. | „ Wyo 

\ Scrivener. 2 Leo. 186. . 

But the addition of office is ndt good; as, ſervant ; unleſs it be 
ſaid, the ſervant of ſuch an one. 7 Ed. 4. 10.b. g Ed. 4. 50. 
[48.] Dy. 46. b. 3 H. 6. 31. 3. Th. D.1.6. c. 15. . 1. 

Nor chamberer, butler, Oc. 5 Ed. 4. 32, 33. TB. Dil 
ei 3 ; | | 

3 in. 21 Ed. 4. 77.6. Tb. D. I. 6. c. 15. f. tr. 
Chancellor, treaſurer, chamberlain, c. Fo | 

Sheriff, coroner, eſcheator, bailiff, Oc. ow 
Nor the addition of an unlawful employment; as, maintainer, 
vagabond, c. 22 Ed. 4. 1. 2 R. 3:2. 9 H. 6:65. Th. D. 
J. 6. c. 15. / 3. JF 1 

Bankrupt, extortioner, uſurer, Sc. 22 Ed. 4. 1. 

Dicer, bowler, carder, Cc. . SAR | 
Nor the addition of a general occupation; as, farmer, 28 H. 
6.4 Th. N. l. 6. „ . „ 33 Me 0 

If a man may be ſued by ſeveral additions, he ought to, bare 
the molt worthy ; as, a gentleman, though he be a huſbandman, 
ſhall be ſued by the addition of gentleman. 14 H. 6. 15. Th. 

D. J. 6. ig, . 3% rr Eg ne „ 

[A trader may be ſued by his degree, or by his trade; and if 
by his degree, the writ ſhall not abate unleſs he ſhews, he has a 
higher degree. Horſepool v. Harriſon, T. 9 G. Str. 556. Smith 
v. Maſon, M. 2 G. 2. Str. 816. Raym. 1514. 

A viſcount ſhall be ſued by that name, and not by the name of 
lord. Dal. 42. So ES 
And therefore, if a gentleman be ſued by the inferior addition, 
he may ſay, that he is a gentleman, and demand judgment of the 
writ, without ſaying, and not an huſbandman ; 14 H. 6. 15. but 
it was reſolved, that he ought to traverſe, that he was of an inferior 
trade. Cro. El. 884. 27 : 3 
Vet if a man has a more worthy addition, by his office, or by 

a degree in the univerſity, he way be fued by the one or the other ; 
as, a maſter of arts, or doctor of divinity may be ſued by the 
name of clerk. 35 H. 6. 55. Th. D. J. 6. c. 15. 13. 


(G. 1.) 
As a bad 
demand. 


(8. 2) 
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80 a ſerjeant of the king's kitchen may be ſued by the addition 


of cook, or gentleman, or eſquire. 14 H. 6. 15. 75. P. L. 6. c. 15. 
* 


So a man may be ſued by the addition of his degree or 1 88 


as, horner, packer, c. or of yeoman. 2 Mod. Ca. 51. 
So a gentlewoman may be ſued by the name of ſpinſter. — 
Dy. 88. 6. 


And if a falſe addition be pleaded, the defendant ought in his 
po to ſay, by what other addition of the ſame nature he ought to 


e fued; as, if a tradeſman be ſued by the addition of yeoman, 


it is ho plea to ſay, that he is a horner, or of any other myſtery, 


unleſs he be a e or of other degree ſuperior to a yeoman, 
R. 2 Mod. Ca. 51, 2. 
The addition ſhall be the * as it was the day of the writ 
' purchaſed, and not with a nuper; as, nuper epiſcopus, &c. 21 H. 
6. 3-b. 9 £d.4.2.b. Lul. 40. Th. D. l. 6. c. 15. /. 8. 
And therefore, a plea for default of an addition will be bad, if it 
do not ſay, that he was a knight, Oc. * brevis, or before. 
R. 1 Sal. 6. 
And therefore, if a defendant, named gentleman, plead that 6 
was a merchant, tempore brevis, and not a gentlewan, it is no eſtop- 
pel to ſay, that he bound himſelf by the name of gentleman ; for 


perhaps he was a gentleman by an office, which is now determin- 


ed; but if he was not ſo at the time of the writ, the writ by the 
fat. H. 5. is not good. R. 28 H. 6. 2. ö. 

In an indictment, c. there is no neceſſity for the addition of a 
dignity created ſince the ſtatute 1 H. 5. as, if a man be miles et 
baronettus, it is ſufficient, if he is named miles only. R. Lat. 169. 


(G.) Plea to the Count. 


(G. 1.) For Inſufficiency in it. 
* HE firſt 0 after the appearance of the partigs. and the ad- 
mittance of the juriſdiction, and the abilities of both parties 
is, that the partyſuing counts: and afterwards the party implead- 
ed may demand oyer of the wiit : and then, if there be any fault 
or inſufficiency of the count, for a cavſe apparent in itſelf, or if 


there be a variance between the count and the writ, or Sorwera the 


writ and a record, ſpecialty, &c. mentioned in the count, the 
party impleaded ought to ſhew it, and plead. Th. D. J. 10. c. 1, 


J. 5. Fitz. Count 27. 


As, it may be pleaded in abatement, that the lands, tenements, 
or other things are not demanded by their proper names, or in the 


proper order in which they ought. 


By what names and in what order Jands, tenements, or - ather 


things ought to be demanded, wide fine ( E.2,&c.) Pleader (3 K. 4.) 


So, that the ſame thing is twice demanded ; as, if the demand 


Bis petitum. be of a manor, and rent, when the rent is parcel of the manor. 


ſame manor. 


Th. D. J. 8. . 


t. 40 Ed. 3. 25. a. 
Or, of a manor, and land that is parcel of the manor. 39 Ed. 3. 


13. [10.6.] Tut. 851, 860. 1 Sho. 2 Th. D. I. 8. c. 25. J. 4. 


r, of a manor, and an advowſon which is appendant to the 

6 Ed. 3. 267. 75. D. I. 8. c. 25. f 3. 

Or, of land, and rent which is iſſuing out of the ſame Jand. 
| Or, 


. 


FFT 


* * 
BY 
o % 
„ 


* 


RN, N nn a9 


Or, of a ſeigniory, and a caſtle, when the caſtle is part of the 
ſeigniory. 7 H. 6. 39. ['36, 37.4 Th. D. J. 8. c. 25. % 6. 
This is a good plea in all preciper quad reddat. 40 Ed. 3. 25. a. 

In a formedon. 3 Ed. 4. 28. EG <p 

In an aſſiſe. 3 Ed. 4. 28. EE : 

Yet it is no plea in treſpaſs for entering an houſe and break» 
ing a cloſe, that the dale and houſe, are the ſame place. 22 
H. 6. 8. [7-] Th. D. I. 8. e. 25. .. J. 5 ö 

Nor in an action 2 the /at. R. 2. for entering an houſe and 
two ſhops, that the ſhops are parcel of the houſe, E Ed. 4. 28. 

5 Ed. 4. 88. 3. 16 Ed. 4. 10. for it is in nature of treſpaſs. - 

Nor in a precipe of the manor of B. cum pertin & 20 acras 
terre cum pertin', though cum pertin once would have been ſuffi» 
cient. 40 Ed. 75 25. 4. 5 5 

And the defendant ought to diſtinguiſn, what lands are 
twice demanded, from the other lands demanded. Lut. 851, 


860. 3 Lev. 67. 


So it may be pleaded to the demand of a manor, that the (G. 3.) 

tenements put in view are two houſes, and two carues, and not a Demand 

manor. 6 Ed. 3. 242. Th. D. l. 8. c. 27. %. 9. miſtaken. 
To a demand of four houſes, that the teaements put in view 

are four tofts, and not houſes. Th. D. J. 8. c. 27. /. 8. 


So it may be pleaded in abatement, that the plaint is of (6. 4) 


two ſeveral and diftin& cauſes of action. Reg. pl. 282. Diſtinct 
That the plaint is of two treſpaſſes, depending upon two ſepa- cauſes of 
rate and diſtinct titles. Reg. pl. 283. | action. 


That the aſſiſe, or other real action is of the ſeiſin, or death 05 Aan 


of two anceſtors. Th. D. I. 10. c. 14. / 11. | | 
That an ejectment of ward and treſpaſs are joined in one writ, 
Th. D. J. 10. c. 15. J. 1. | 8 


So it may be pleaded, that the plaint is not in a proper (G.'5.) 
action; as that the plaintiff declared in an action on the caſe, Cauſe of a- 


when he ought to have an account. Reg. Pl. 283. other ac- 
That he brought an action upon the caſe, when he ought tion appeax- 
to have had a general treſpaſs. Th..D. JI. 10. c. 27. % 3. 8 


But in an action upon the caſe for money received to his 
uſe, it is no plea in abatement, that he received it as bailiff. K. 
x Sho. 71. N F 9 


So, that the count ſhews a demand before a cauſe of aQion. (d. 6.) 
Th. D. J. 9. c. 5. J 3» 4» 5- | Tx | No cauſe of 
As, in a ſcire facias by an adminiſtrator, teſted 12th Feb. action in- 
the defendant upon ayer of the adminiſtration, which is dated the curred. 
26th March afterwards, way plead an abatement, that the ac- 1. 
tion was ſued before a cauſe of action. 2 Lev. 197. ES oa 

So, in an gſumgſit upon a promiſe to pay within ſeven years, 
brought before the ſeven years expired. Bend. el. 93. 4 

In debt, before the day of payment incurred. Hob. 199. 

In debt by an adminiſtrator 2d April, 16 Fac. and the ad- 
miniſtration is granted "OY afterwards. Hob. 245. 


Vor. | Uh g In 
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10 a. quare impedit upon a writ teſted gth May, and alledg 
the D 25 29th May fir Hob. Tales 

In debt upon an obligation before the day of payment by the 
condition. Aft. Ent. 7. 

So in debt againſt an adminiſtrator, it may be pleaded in 
abatement, that the writ was teſted before en granted. 
K. Lut. 8. 

80 in debt againj} an 8 that the teſtator was alive at 
the time of the writ purchaſed. R. Zut. 14, 16. 

In debt againſt an heir, that his anceſtor was alive the day « of 


: the original purchaſed. LZut. 15. 


(G. 7.) $0, that the count does not purſue the legal form; as, in 0 
Default of a formedon, &c. that no eſplees are alledged. Bro. Count 7. E 
_ tegalform. In prohibition, that it is not alledged, that the writ of prohi. FT 
| bition was delivered to the defendant ; though this is not traverſ- | 
able. Bro. Count 11 t] 
Upon a plea to the count, there is no other judgment, 7 
but quod” guer' nil capiat per breve ; and therefore, a fault in the 
count abates the writ. Bro. Count 8, 12, 24, 60, 64, 74. in 
"(Gb ) For Variance between the Count and the Writ. | 
Vide in So it may be pleaded in abatement, that there is a variance be. 
— 15.) (een the count, and the writ. Reg. pl. 277, 278. J 
* et variance between the count, and the plaint. . Reg. pl Joe 
ance between 2 82. 
the writ and As, if the plaintiff or defendant be cp by one name in the 
record, 1. count, and by another in the writ. Aft. Ent. 4. Reg. pl. 217. wri 
2 420 (8 7- 1f the count be of a treſpaſs, by the maſter, brethren and K. 
4 others, and the writ by the brethren and others, omitting the 1 
maſter. 1 Ed. 3. 24. [23. ] Th. D. J. e c. 5. . 11. en 
If the writ be for a treſpafs in taking two horſes, and the o—_ 
count of two cows. 6 Ed. 3. 249. Th. H. 1 g. 6 F. % iz. . 
If the writ bg for an aſſault in homines et ſervientes ſuos, and F 15 
the count is only upon one man. R. Bend. pl. 217. * 
If the writ by parceners be, that the anceſtor was grandfather In 
to the one, and couſin to the other, the count that he was grand- -_ t 
father to the one, and great grandfather to the other. Th. D. 4 
J. 9. c. 5. 0. 17. fl; 
I the writ be for waſte i in the land, and the count, for walle - It 
in cutting down trees. Dal. 72. ti 
If the writ be by huſband and wife in jure uxoris, and the * 


count omit that. Yide Aft. Ent. 4. 
, If the writ be by an adminiſtrator generally, and the count by which 


an adminiſtrator durante minori ætate. Lut. 343. ( 
If the writ be for a treſpaſs committed at ie, and the *gainkt 


count for a treſpaſs i in the king's palace. 2 H. 6 7. 7-6. Th. D. deen 
J. 9. c. 5. J 33. . 
Or, lor a treſpaſs contra pacem nuper regis, and the count for a 

treſpaſs contra pacem regis nunc. 8 H. 4. 21. 5. 2 Ed. 4. 24. 


Th. B. 1 9. . 5. , 34 


Or, for a menace, for which be did not dare to go from 
D. to A. and the count enace, for which he did not dare 


22 Th. D. J. 9. c. far. N if 
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If the writ be for a maihem, and the count for a battery 
7 h. D. J. . c. 

If the 226 2 4 et OS and the count of a regiſter 
only. 7 Ed. 4. 30. [31] 75. 2. 1. 9. e. 5. 

So, if the count be of a cheſt with charters ; for they are not 8 
chattels. 22 Ed. 4. 12. 75. D. I. 9. c 7. 5 
So, if the writ be quare claufum fregit and the declaration 

e clauſa fregit. Cro. El. 185. 
"i f a writ in replevin be de e and the count de quo. | A 
o. 

3 if the count demands more ho the writ; as, in an ac- 
count, to account from Michgelmas, 3 Ed. 3. to Mich. 5th Ed. 
3- when the writ was purchaſed fifteen * before Michaelmas 
th. Th. D. J. 9. c. 5. . 2. 

In an annuity, if the count demands more than was due at 
the time of the writ purchaſed. 5 Ed. 3: 185. 11 H. 6. 68. 
75. D. J. . c. 5. J. 4 

If the count be of waſte in three vills, and the writ of valle 
in two only. R. Mo. 862. R. Hob. 38. : 

Otherwiſe, if the count demands leſs than the writ. Mp. 962. He 

So, if the count ſhews, that there was no cauſe of action. 

So, if a new aſſignment makes a material variance from the 
writ, the writ ſhall abate; for the new aſſignment. is part of the 
declaration. 1 And. 31. 

But a variance by way of explanation i is not fatal; as, if the 


he writ" mentions K. without an addition, and the count mentions 
þ K. magna. 44 Ed. 3. 1. J. Th. P. J. 9. c. f. I. 5. | 
4 So if th be ords, not in ſenſe ; as, if the writ 
4 o if the variance be in words, e; as, 


be of two carues of land, value 10d. per ann. and the count be 
of 10l. of land. Brad. 431. 

In waſte, if the writ be by the plaintiff « ex afſignatione. A. and 
the declaration be of a feoffment by A. ſaving the term to the 
defendant. ' 46 Ed. 3. 25. 5. Th. D. I. g. c. 5. J. 9. 

In an account, if the writ be againſt bim as receptor denarè, 
and the count ſay, that he received 100 forine-” 6 Ed. 3. 281. 
Th. D. J. 9. c. 5./. 14. | 

Tf the writ 3 Bona et catalla ad 8 &c. and ihe evont | 
* of live chattels reli. 10 H. 6. 23. [22,] Th. D. . 9. c. 5. J. 37. 
If the writ be, that the defendant committed divers extor- 


1 tions and oppreſſions; the count, extortions and grievances. 
31 Ed. 3. 335. Th. D. I. 9. c. 3. % . 
by So if the variance be by particularizing in the count, that 


| which is general in the writ : as, if the writ be in an account 
* againſt one as bailiff of his manor, and the count demands an 
D account of fix beaſts only, rb kt a jew 
1 [Or, as if the writ be to anſwer A. ſingly, and the declarg- 
tion to anſwer A. gui tam, & c. Canning v. Davis, P. 9 G. z. 
ra 
4 B. M. 2417. Lloyd v. Williams, M. 11 G. 3. 3 Will. 141.1 


247 {But the converſe, writ for A. qui tam, Mg. and declaration 
rom by 4. fingly, is fatal. Ibid. 
lare In prohibition the writ was, that the ſuit i Fo the ſpiritual WY? 


J * de advocatione ecchfie ; and the counſs, thay it was for the 


SF 


Th. D. J. 9. c. 6. . 12. 0 


ä * Fibe ek de Sf 6. 


Th. P. J. 9. e. f. I. 30. 


ant, Sc. 75. D. I. 9. c. 5. V. 16. 


and the count, that he was great great grandfather to the de- 


AA EMEA 
tithes, obventions, and mortuaries of the church. 4 Ed. 3 101 


In formedon, where the writ was, gue 700 OO B. tothe 
demandant, as heir to B. deſcendere debet ; and the count gue poſt 
mortem B. to H. ut filio et heredi, and from H. to the demand. 


In detinue, if the * was of a charter; the count of a con · 
firmation with warranty. _ Th. D. I. 9. c. 5. . 21. 8 
If the. writ be for an amerciament, and the count for ſeveral 
amerciaments for not coming to the lect. 2 H. 4. 15.6. 

So, if the writ be quod ſalſa ſuda n * the count only 


it 10 writ be bona et "IT and the count de tribus tall lit of 
10l. each. 21 H. 6. 32. [29, 30-] Th. D. J. g. c. 5. ,. 38. 
Or, the count be of three hogtheads of wine, or ten quarter 
of corn, &c. * Th. D. J. g. c. J. J 5. 
If a quare impedit be, gue ad A ſpectat donationem gene- 
rally, and the count gue ſpefat ratione prerogative. ' R. Sal. 559. 
So, if the variance proceeds from the form in the regiſter; as, 
in a formedon, if the writ ſuppoſes, that the donor was couſin, 


mandant; for after great grandfather, there is no other form 
than couſin. Th. D. J. 9. e. 5. J. 28. 

So, upon a writ in debt, a count in detinus or annuity is good. 
Th. D. J. g. c. 5. , 19, 29. This eonclufion does not ſeem 
to be very oh A deduced from the authorities referred to; 


in the firlt caſe, 9 19. The writ and count were both 1g detinue, 7 
but the writ was for detinue of a writing obligatory and the IO 4 
count for detinue of a deed of annuity : in the ſecond caſe, 5 29. B 
the writ was in debt generally, and the count, for part for goods domi 


ſold, &c. and the remainder for money bailed to the defend 
ant to bail over. 
But, upon a writ in detinue, a count in trover is not good. 


C.) Plea to the cairit. 


* 1.) For an apparent Ta in it. 12 


O plea to the writ can be before Her. 7. D. 10 
c. 2. /. 1. 

But after oyer the defendant may plead i in Hutowent; that the 
writ 18 inſufficient, if any defect appears in the words, form, or 
ſubſtance or. 78. Y. k ig. b. 1. 

As if there was a ſuſpicious raſure, or an interlineation ſeems 


to be made without lawful authority in a material place, which : 
alters a matter of fact. Vid: Braf. 188, 413. Britt. c. 48. 27 


Th. D. l. 10. c. 3. J. 2. 
As, in a ſcire facias where the name of baptiſm was raſed. wr 


Bu 


45 £d.3. 18. 7 Th, D. 9 


\ 


J 16. 


an original writ. 10 Co. 133. a. 
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But by the flat. 8 H. 6. 12. no judgment ſhall be reverſed for 
any ſuſpicious raſure, or interlineation. _ 


80 the writ ſhall abate for falſe Lathes as, ir che 5 (H. 15 1 
number wy T - lural, or & contra as, debet et ſolet, for, debenp#alle Latin, 
et ſolent. 10. c. 4. f. f. Cont. ſince the flat. 8 H. 6. 
12. N. 2 1 39. | 
Sit, for, fint. 10 Ed. 3. 2 Th. D. J 10. N 
Ei, for, Eis. 17 Ed. z. 
So Aſumpſerunt, for, Nagl 75. D. L to c. 4 /t. 
Or if the nominative or other caſe be put inſtead of another 
= as uxori, for, uxor. 3 Ed. 3- 96. 755. D. J. 10. c. 4. 


1555 acias ob el error, for, ob quoſdam. 26 Af. pl. 

D. l. 10. % þ-9- ä 

* or hos breve, for hoc breve. . 
18, 21. 9 H. J. 16. 8. 

Poſt mortem predifti A. et. B. for, prediBorun. Reg. pl. 292. 

Senioris, for, ſenior. 44 Ed. 3. 18. b. 75. D. J. 10. c. 4. 


7 Valar, for Fohannem. 2 H. 4. 8. 


Duos, for, guat. Aft, Ent. 5 
Or, if no Latin word, or , falſe word be inſerted: FAY 600 


inſunatione, for, ex infantions, in a ſcire facias. 23 Ed. 3. 22. 
Th, D. l. 10. c. 4% 9 by 


Mumaare, for, mundare. 2 H. 4. 8. T5. D. l. 18. e. 4 
Tertio die Aruli, for, Auguſti. Th. D. J. 10. c. 4 


10 Ed. 3. 533. 


Ballium, or Dur, c. without a daſh, for, ballivum or, | 


dominus. 4 H. 6. 16. b. Th. D. I. 10. c: 4. f 18. 


Inaginavit, for, imaginatus eff, 11 H. 6. 3. 17. [= 14.1 


Th. D. I. 10. c. 4. . 20. 


Averiar”, for, averior. Sal. 701. 
So by- the common law, any falſe or R Latin abates | 


Though the ſuit be by the king ; as, in a guare FRO > by the 


king, præcipite, for, præcipe. 29 Ed. 3. 57. [44] Th. 2 " x 


10. c. 4. 


11. | s 
But i 7 ire ſacias to execute a fine, purſue the * though | 


2 2 e Latin, it ſhall not abate. 75. N l. 10. 6. 4 


85 in a pone, or recordare, falſe Latis does not prejudice ; for 


they are ſued only to remove the record. 3 H. 6. 3, 26. 


Nor in prohibition. 40 A pl. 26. 28 Ed. 3. 97- Th. D. 


410. 6. 4. f. 10. | 0 


Nor in a ſheriff's return. 2 H. 4. 14. L8.] Th. D. J. 10. 


. 4. / 16. 


So falſe Latin does not vitiate any judicial writ. 10 Co. 13 3. 4. 
Nor w pleading, count, or judgment. 10 Co. 133. 4. 


Nor 


t dal. 328. 
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Nor a i N. 1 Sal. 328, | | 
Nor any grant, or deed, where the intention of the parties 
N : appears. 10 Co. 133. 4. Vide in Obligation. (B. 3.) 
3 So, if it appear by the fame writ to be only a miſtake; it 
does not vitiate: as if, in a writ directed to the ſheritfs of London, 
there are ſometimes habeas, ſometimes Babeatis, it is not error. 
R. 2 Cro. 576. 
So, if the Latin is capable of a good conſtruction, it vill not 
prejudice: as, in a precipe quod reddat terram in villa de P. , 
. and C. it is good, though it does not ſay, (ills) for villa ſhall 
I be referred to the vill of P. only. 30 Ed. 3. 3. [2] Th, 
D. J. 10. c. 4. . 12. 
So in a precipe quod reddat 30s. de reddit quas e for 
{quas} ſhall be referred to 30 ſolidat*, not to the ont, Th. D. 
J. 10. c. 4. fe 2. 
So, if the declaration ſhew, that a writ iſſued 2 of chancery 
 recitando, Qc. per quod 655 zcepit, without ſaying, 200; for the 
king was wink before, and it ſhall be intended, that he 
commanded it. Paſ. 2 Ann. ¶ Comyns's Rep. 133) | 
So now by the flat. 8 H. 6. 12. raſings, interlinings, addi. 
tion, or diminution of words, letters, titles, or parcels of letters 
in any record, &c. ſhall not reverſe a judgment. Vid 
Amendment (D. 2.) 
Nor falſe Latin by the equity of that ſtatute. R. 2 Sand 439; 


(H. 3.) So, if a neoeſſary word, or thing be omitted in a writ: as, ina 
omiſſion of writ againſt huſband and wife, if the _ of the wife be omitted 
words. in the ſummons. Th. D. J. 10. c. 6. Reg. pl. 291. 

So; if the name of one of the tena ts i omitted in this clauſe 
(unde queritur.) Th. D. 1. 10. c. 6. / 3. 

So, if in a writ of appeal {habeas be left out. 13 AF. pl. 10. 

If /et be omitted between the names of two vills. 39 Ed. 3 
25. [20.] Th. D. . 13. c. 6. J. 7. 

In a ſcire facias, if (ib1) in the clauſe (et habeas iti ſumn') 
be omitted. Th. D. J. 10. c. 6. /. 10 

So, if (nift ) be gr ple in the clauſe (et ni ih Neri Sc. 
Th. D. J. io. c. 6. .. 11 

If (tunc ) be onttted in the clauſe rind func ft ibi auditur.) 


54 


Th. D. I. 10. c. 6./. 16. - 
IF (ipfius querentis ) be my i ingreſſus terras Mur que- 
rentit. ) 37 H. 6. 35. 31.1 „ | 
F- If (injufte) be omitted i in a Phd rr Reg. pl. 276. Aft. 
nt. 6. 


If (per) lain; Reg. pl. 291. 

If in dower (que fiiit uxor) be omitted. R. 2 Cre. 217. 

If in a cui in vita (que clamat effe jus et hereditatem ſuam) be 
omitted. ft. Ent. 6. Vide Th. D. J. 10. c. 6. 14. 

But if the word or clauſe omitted be not material, the omiſſion | 
does not prejudice : as, in a guare impedit by the queen, if the 
words (unde queritur ) be omitted. 18 Ed. 3. 2. Th. D. J. 10. 
c. 5. /. 5. 

5 6 | 80 
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So in a guare impedit againſt a biſhop eheum ot confirmatum, if 
{ct ) be left out. 18 Ed. 3. 29. Th. D. I. 10. c. "of Ft 7 1 


Or, in a ſcire facias by the king, if the clauſe et quia. volumus 
que in Bag ſe be omitted. 18 Ed. z. ſg . Ed. 3. 
30. Th. D. J. 10. c. 6. . 6, 99. | 

Or, in ejectment, the clauſe (et bona et catalla que ad valent. ) 

Pl. 199, 228. Th. D. L 10%, 6. /- 17. . | 95 

So in a formedon, if in the deſcent to the demandant, Cut con- 
ſanguineo et heredi) be omitted, when the demandant ſhews him- 
ſelf to be couſin and heir. R. Hob. gt, 7 8 8 

80 in waſte in domibus et hominibus, if (exilium) be omitted. 
2 H. 6. 11. . Vide Hob. 52. | Of 


{n treſpaſs de averiis caruce capt*, if / interim deliberari facias, 
P « 


c.) be omitted. Th. D. J. 10. c. 6./. 24. 


Or, if the omiſſion be ſupplied by words tantamount : as, in 


a formedon in remainder if the demandant ſay, que poſi mortem, 
&c. to the demandant, ut filo et heredi F. remanere debet, without 
ſaying, poft mortem F. for when the demandant is called his heir, 
that imports him to be dead. Hob. 51. Th. D. J. 10. c. 6. 
: 2, 20. a 
3 Or, if the omiſſion be purſuant to the uſual form, though it 
be of a material word; as, if in waſte the plaintiff in his writ 


ſhews a feoffment to A. to the uſe of himſelf and his heirs, | 
omitting, that the feoffment was to A. and his heirs, as it ought, ' 
to be. N. Hob. 84. 5 | 


So, if a material word, or clauſe be added: as, in a writ quod 


Th. D. I. 10. c. 3. f. 10. | | 
If 7 die Aug. be added to the he. 24 Ed. 3. 33. Th. D. 
Le, 93 25 

If in an action by an executor, Cin retardatione execution?) be 
inſerted when the goods never were in his poſſeſſion. 25 Ed. 3, 
83. Th. D. J. 10. c. 7. J. 6. 


In debt, gad reddat 20l. quas ei debet es injufle detinet, if theſe 
words be added, (et guat ad talem diem ſolviſſe debuiſſet, they are 
bad, for that exceeds the form. 3 H. 6. 2. Th. D. J. 10. c. 7. 

Ern | - | 


If the writ has more in the name of the plaintiff than was in 


the ſpecialty, the writ ſhall abate. Th. D. l. 10. c. 7. L 14. 


3 H. 6. 23. 6. 1 8 1 

Otherwiſe, if more is inſerted in the name of the defendant, 
Th. D. I. 10. c. 7. .. 14. 3 H. 6. 23.6. , > 
If a ſire ſacias on a recognizance * againſt a terre-tenant be, 
quare de terris (e catallis, &c.) 39 Ed. 3. 30. [23. 3.] Th. 
D. J. 10. c. 7. /. 17. | 1 1 
For the terre-tenant or purchaſor is liable only in reſpe& of 


4 
* 


the land purchaſed of the conufor fince the time of the recogni- 


zance.“ N 95 1 
If an heir on the part of his mother make himſelf heir to his 


x father and his mother. 41 Ed. 3. 24. 6. Th, D. I. 10, c. 7. J. 18. 


Otherwiſe; 


i --- 


H. 4. 


reddat meſſuagium et acram terre, and it is afterwards ſaid, quod Material 


prædicꝰ meſſuag terr' et prata remaneant, &c. 44 Ed. 3. 14. addition, 


(H. 5.) 
Want of 
certainty. 
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Otherwiſe, if the addition be ;mmaterial and ſurpluſage: ag 
in a formedon, if the demandant ſets forth his deſcent more a 


large than is neceſſary. ' 5 Ed. 3. 217. Th. D. I. 10. c. J. f. i. 


5 if the death of any be ſuppoſed, when it was not neceſſa- | 


' Th. D. I. 10. c. J. ,. 3, 9, 19. 


if any words are twice inſerted, when Une would "OE been 


ſufficient. 17 Ed. z. 13. Th. D. J. 10. e. 7. ,. 2. 
If an aſſiſe be of a freehold in villa de Weſtm' ; for vile ſhall 


de rejected. 24 Af. pl. 2. Th. D. I 10. c. J. . 8. 

In an action upon the caſe for not paying toll, guare tolonium 
aſportavit, et ſolvere recuſavit, aſportavit ſhall be „ e for the 
other words are ſufficient. 7 H. 4. 44- 75. D. J. 16. c. 7: 


— TC 
If an additi "TEM or alius didus be added to the name of the te- 


nant, in a real action. Th. D. I. 10. c. 7. f. 16. | 

In maintenance, if the writ ſays, {manntenuit et adhuc manu- 
tenet) the words {et adbuc manuenet 7 ſhall be n Th. D. 
J. 10. c. 11. F 24. 

In an audita querelu, where it was recited, that upon a judg- 
ment the defendant, who is now plaintiff, captus fuit virtute bre. 
vis nofIri jndicialis de capias ad ſatisficiendum, where the word 
(Judicialis ) 1 is not in the regiſter: for it is ſurplolage: R. 1 Leo. 73. 


So, if the writ has not ſufficient certainty ; as, if a ſcire facias 
after a recovery, in a guare impedit recite the recovery before juſ- 


tices, &c. but does not ſay, before what juſtices, or in what 


place. 18 Ed. 3. 12. b. 3 ee e 2 
If a treſpaſs be alledged ſimul cum aliis ma derben, without 


ſaying, whom. 8 H. 5. 5. Th. D. J. 10. c. 8. . 7. 


If an action upon the caſe be for levying money of certain 
lands, without ſaying, what lands. 11 H. 4. 64.6. Th. D. 
J. 10. c. 8. /. 6. 3 


If a cui in vita do not ſhew, of what gift. Th. D. 7 10. c. 8. 


J. 20. 
If a guare inpedit of a prebend do not ſhew of what ſaint the 


church 1s. Th. D. 1. 10. c. 8./. 21. 

If in an action upon the caſe it be alledged, guod cum collo- 
guium habitum fuit de afſurando cafirum, &c. R. 4 Leo. 55. 
But generality in a writ does not hurt; for it ſhall be explain- 
ed in the count: as, a writ of champerty for maintaining a plea, 
&e. is ſuſſicient, without ſaying, whether the defendant main- 
tained the demandant or tenant ; for it ſhall be ſaid in the count. 
21 Ed. 3. 10.b. Th. D. I. 10. c. 8. ,. 2. 


So, a writ of diſceit for purchaſing a Falſe: protection i is ſuffi-. 
cient, without ſhewing in what action it was. 20 H. 6. 19. 


[18.J. Th. D. J. 10.c.8. / 9. 2 
So, a writ of — for divers extortions. Th. D. Ly 10. 


c. 8. /. 10. 


So, a ſormeden, as couſin and heir, without ſaying, in what 
manner couſin. Th. D. J. 10. c.8./. 11, 17. | 


80 


T „ & a 


* 
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80 2 writ of forcible entry into divers lands, or in hberum te- 
vementum, without ſaying; what. Fide 38 H. 6. 1. 37 H. 6 
35. [L31.J . 7. D. J. 10.4. 8:f. 14, 15. N . 
So, a writ of partition between tenants in common, or joĩnte- 


1 


nants. R. Cro. El. 743, 759 J 
So it is ſufficient, if the writ be as certain and particular, as 
the record or ſpecialty upon which it is founded: as, in covenant 
for not conveying all his lands in A. where the deed obliged 
him to convey all his lands there. 47 Ed. 3. 3. Th. D. I. to. 
e + 
| — 5 conſpiracy of inditing for raviſhing A. her goods and 
chattels, without ſaying, what; where the indictment was ſo. 
47 Ed. 3.17. Th. D. I. 10. c. 8. ſ. 5. | 
So a convenient certainty is ſufficient, though it be not a pre- 
ciſe certainty to every intent: as, a ſcire ſacias after judgment is 
ſufficient, though it does not ſhew, in what action the recovery 
was, nor whether by default, or verdict. Th. D. I. 10. c. 8. ſ. 8. 
So a ſcire facias againſt an heir or gerre-tenant, without ſhew- 
ing what lands he had, or where they lie. 30 H. 6. 5. Th. 
D. J. 10. c. 8. /. 12. | a3 
So a ſcire fatias upon a recovery in annuity,. without ſhewiag, 
for how much time the annuity was in arrear. 27 H. 6. 2. 
Th. D. I. 10. c. 8. /. 16. „5 . 
So a writ of right by precipe in capite, if it be, que tenet de 
nobts, without ſhewing, by what ſervices. Th. D. J. 10. c. 8. 
F. 18. 39 Ed. 3. 26. {207}. | a 
So an action upon the caſe, which ſhews a retainder pre quddant 
ſummd, without ſaying, what in certain. 11 H. 6. 69. Th. 
Diete te he os as ere 
Or, a warranty of certain ſaccos, without ſaying, how many. 
13 H. 4.1. Th, D. I. 10. 6. 8. ſ. 26. | | 


So, if any repugnancy appear in the writ j as, in waſte the (f. 6.) 
writ was in Latin by A. the ſon of B. and afterwards ſup- Repugnan- 
poſed a leaſe by D. the father of A. 9 Ed. 3. 482. [42.] cy. 

Th. D. l. 16-6. 11. . 4. 15 5 

In a cui in zita for land which the demandant claims for life, 
upon a giſt made to her firſt huſband, and to her in ſpecial tail. 

18 Ed. 3. 2). Th. Dil. io. e 11. ½ 3. | 5 | 

If the writ makes the demandant heir to his father one time, 3 1 
and afterwards heir to his father and mother. 29 Ed. 3. 47. 

L36.] Th. D. I. 10. 4. 11. 6. = | 

If in an action upon the cafe; the writ ſay, quod cum ba- 8 

beat cheminum ratione tenure, & c. defendens levauit murum 
quem murum- cheminum habere non potgſt. 3 3 H. 6. 26. Th. D. 
. 10. c. 11, 26 * This ſeems very ſtrict doctrine z it is evi- 
dent that habeunt cheminum in the firlt part of the ſentence means 
that he is entitled to a way, 'and that in the latter part, habere 
non poteft means that he is not able to enjoy that right.“ 

A writ of covenant is, precipe A. fidejuſſori B. quod teneat con- 
vent” inter querentem et B. and therefore repugnant. . 38 Ed. 3. 
12. Th. D. I. 10. c. 11. 28. | 1 | 

EY Treſpaſs 
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Treſpaſs guare equum nm: cepit et inter ſeat; Ke. abated for 


the repugnancy ; for it is not contra pacem, if the defendant kill 
his own horſe. 27 Af. pl. 67. Th. D. . 10. c. 11. % 30. 
It ſhould have been eguum cus. * 

But, if the repugnancy be 247 + in ward; not in in ſenſe, it is © 
not material: as, where in waſte, it is faid, that the defendant 
holds for life by the aſſignment of A. of whom the defendant 
holds by the curteſy : for, it is all one in effect, though the de. 
fendant is ſuppoſed tenant for life, and by the curteſy. 75. D, 
J. 10. c. 11. % 5. 

An action upon the ſtatute for 2 diſtreſs i in the highway, con 
cluded contra legem et conſuetudinem . Anglia ; yet good, for by 
the ſtatute i it is made the law and cuſtom of the realm. - Th, D. 
J. 10. c. 11. / 8. 

So waſte by huſband ond wife upon a leaſe by them, ad exhe- 
redationem uxoris, is good. Th. D. J. io. c. 11. / 9. 

So, an aſſiſe of the office of porter to the archbiſhop of Can 
 terbury is good; though ſhewn, that there was no arckibiſbop 
then alive. Th.-D. I. 10. c. 7. f. 1 

A formedon of the gift of A. of B. et 1 poſt mortem predifl 
A. B. good. 39 Ed. 3. 35. [27.] Th. D. I. 10. c. 11. / 21. 
For * ſhews that it is the ſame perſon.“ 


So if the writ kad a variance between that and the record, or 
1 Kc. upon, which it is founded; as, in an attaint upon 
a verdict in an aſſiſe by 7. S. when the. record of the aſſiſe is . 
„of 8. 2 31. So, 3 Af: pi. 17. ns 

2, 6 

* Fe attaint, the writ concluded, quod ſum' gui terran 
illam tenet; when the record was of a we and land. 

7 Af: pl. 5. Th. D. J. . c. 1. , 4. 

If a quare non admifit be, quod cum DES ESD We e ; 
and the record is quod mandav? epiſcopo elefo et confirmato. 22 
Ed. 3. 13. Th. D. I. 9. c. 1. f. 3. 

So, if there be any other variance beben the writ, and the 
record upon which it is founded. Th. D. J. 9. c. 1. per totum. 

[But Waltham Abbey, (with an e) in the writ of error, where- 
a8 in the record it is Waltham Abby, (without an e, ) ſhall not 
quaſh the writ. Aleberry v. Walby, M. 6 G. Str. 229.] | 

[If defendant be called eſq. in the recognizance, and gent. 
in the record, it is no variance. Wa lliams v. Francis, T. 4. G. 2. 
. B. eit 

CIf pro mifis & cuſlagiis is znferted.i in an action on a judgment, 
and is not in the record, it is no variance; for theſe words 
are ſurpluſage, and ought to be rejected. Whitney v. Mulcqſler, 
M. 5 G. 2. Fort. 354.) 241 

If judgment be againſt a woman, and the writ recites, 
guat recuperavit verſus eum. N. 2 Cro. $76. 

But, if the writ agrees with the record upon which it is found- 
ed, it is ſufſicient; though there be a variance between the re- 
«ord, and the origins), &c. upon which ſuch record was wade 

; 7 


-” * 


3. / 1, 6. 


| 7. 4, 5, 7. 9. 
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for which that is reverſible. 12 AF 5. 2. 75. D. L I 55 


: "4 1 the first record was iridged; and the writ agrees with | 
the record ſo abridged, it is ſufficient. Th. D. J. g. c. 1. /. 7. 


So, if the writ has a variance between that and another (H. 8.) 
writ, or judicial proceſs, to which it has relatiou ; as, if there Between 


be a variance between the ſecond deliverance; and replevin. Th, the writ, 
D. 7 | and another 


B. J. g. e. 2. 4: 5 492 5 writ, 


St, if there be a variance between the writ, and the deed, or (H. 9.) 


ſpecialty upon which it is founded: as, in a formedon, if the writ Between 
pps, = gift to H. S. and the deed is to H. N. Th. D. . — dpecll. 
In waſte, if the writ ſuppoſe, that the plaintiff has an eſtate * 
in fee; and the deed ſnew him to have only an eſtate- tail. 41 
Ed. 3. 23. 42 Ed. 3. 19. Th. D. l. 9. c. 3. /. 10. . 
So in a formedon, if the writ ſuppoſe a gift in tail to the de- 
mandant and his heirs; and the deed be to the demandant and 
his wife, and their heirs. Th. D. I. 9. c. 3. /. 2 . 
So in aſſiſe for rent by A. B. knight; and the deed is by 


A. B. only. Th. D. J. g. c. 3. J. 15. 


So in an annuity, if there be a variance between the writ, and 


ſpecialty. Th. D. J. 9. c. 3. , 24. 


So in covenant. Th. D. J. 9. e. 3. / ES , 
So in an audita querela ; as, if a ſtatute. be ſuppoſed to have 
been acknowledged before the clerk of the ſtaple; and it was be- 
fore the mayor and clerk. Th. D. I. . c. 3. /. 67, Ye. 
So in debt, if there be a variance between the writ, and 
the obligation. Reg. pl. 278. g. 28t. | 
As, if the writ. be, de ofogint” libris, and the obligation, 
de oftligent!. R. Hob. 19. Aft. Ent. x. : ) 
Or, if the writ varies from the obligation in the name of the 


\ plaintiff, or defendant. Th. D. J. g. c. 3. ,. 33, 35s 36, 37, 


40. Aft. Ent. 3, 4. | | | 

But, if the variance be only in words, not in ſenſe, it is 
not material; as, a formedon upon a gift-to A. et heridibus de cor- 
pore ſuo exeuntibus, and the deed is, procreandis. Th. D. I. 9. c. 


An aſſiſe of his freehold, and the plaint was of eſtovers, and 
| the deed was of eſtovers. 23 Af. pl. 1. Th. D. I. g. c. 3. % 18. 


Debt for thirty ſtone of wool, and the ſpecialty is a ſack 
of wool:. Th. D. I. g. 0. 3. . %% , f 

So, if the writ be to the eſſect of the deed. Th. D. I 
9. c. 3. fe 14, 65. | l e 

So, if the variance be in a place not material to the ac- 
tion; as, in a» formedon in remainder, the writ was, a gift to 
A. and T. his wife, and to the heirs of the body of A. and if 
A. die without iſſue, to the demandant : the deed was, if A. 
and T. die without iſſue between them, &c. Th. D. J. g. c. 3 


So 


| 80 f in a 1 upon a x gift i in tail, remainder, kee. and the 
deed is of a gift in frank. marriage. 17 Ed. 3 65- Th. D.. 


9. c. 3. f. 16. 
So in a formedon the writ does not mention any condition; 


but the deed was upon a condition. 3 H. J. 13.6. Th. D. 
9. 4 3. J 71 


Or, if the variance be in the addition, or deſcription of | 


the perſon. Th. D. J. 9. c. 3. /. 10, 13, 22, 25, 24, 26, 27, 29, 
*fque 33, 38, 48, 59, 61. 


Or, in the addition of price, or the like 3 in the x 


writ, which are omitted in the ſpecialty. Th. D. 9. 6. 3. 


J. 34, 66. 
Or, if the writ be for 2o/. and the frecialty for 20. 145. 6d. 


if the plaintiff in his declaration acknowledges the n 


of the reſidue. e e 


(H. ꝛ00 So in debt 1 an executor, if there be a variance between the 


Do writ, and 'the teſtament, in the name of the testen Reg. pl. 


and a teſta- 280. Th. D. J. g. c. 4 , 6. | 
ment, &c. Ft in the names of the executors. 43 Ed. 3: 34. B. 14 H. 
6.5. Th. D. J. 9. c. 4. J. 14. 
And for a variance in the name of one ca the 
whole writ abates. 3 H. 4. 1. Th. D. J. g. c. 4. f. 10. 
So, if there be a variance between the writ, . the letters of 
adminiſtration, Th. D. J. 9. c. 4. /. 15, 16. Aft. Ent. 4. 
If the plaint be in his own right, and the declaration, as ad- 
miniſtrator. R. Skin. 386. 
But, a variance in the deſcription of 1 is not material, 
if it appears that they are the face perſons. Th. D. J. 9 


c. 4. J 1, 2, 7s 8. 


And if an action be by executors upon a ſpecialty, which va- 


ries from the teſtament, it is ſuſſicient if the writ agree with the 

ſpecialty. Th. D. I. . c. + 2, 45 

5 
(H. 11.) So, if a word or ſentence in is writ be miſ⸗ placed contriny 
ee to the uſual form; as, if in a cui in vita, the writ were, In que 
et e non habet ingr: Han niſi poſt dimiſſionem quam A. quondam vir, Qe. 
R Feeit D. cui ipſa in vita ſua, &c. when it ſhould have been, 
. quam A. quondam vir, Ic. cui ipſa in vita ſua, &c. inde Fr 
D. Oc. Th. D. I. 10. c. 12. ſ. 2. 


E. if the name of the wife be put before the name of 


her huſband, Reg. pl. 289. 2 Leo. 59. 3 H. 6. 33. 5. Th. 
D. E 10: b. 13. J. 5. 
Cont. if it do not N or that they are buſband and 
with at the time. R. 2 Leo. 59. 
Il the addition of the N knight be put ber u name of 
dignity ; as, Præcipe Edwardo D'no W. militi, R. Mo. 22. 


Defeat of 905 if the writ wants form: as, if the plaintiff does not ſhew 


„ The writ, 1 
op: rt . en 
© 


a ſufficient title to the thing demanded; as, if a man in a writ of 


yy V 


3 


/ 


ſ - 
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\ i 
upon a difſei/in to his anceſtor, clamat ius et hereditatem ſuam. 
18. DL 10. l. 1. (a). . 58 fu | 
In a raviſhment of ward, if the plaintiff does not ſhew in the 
writ, that he elaims the ward as guardian, nor how. Th, D. 
2 10 1 14. 5 ; | 4 | 6 & 1 
If tenant in tail in a uod ei deforceat does not ſhew, of what 
gift in the writ. Vide 6 H. 4. 2.6. Th. D. l. 10. c. 14. %. 6. 
So, a writ of entry, in nature of an aſſiſe, ought to ſherr 
a title in the plaintifl. 21 H. 6. 28. [26.] Th. D. J. 10. c. 
+ A a formedon the demandant ought to ſhew himſelf heir to 
the donee, or to him who is made heir to the donee before. Th. 
D. L 10. c. 17. % ws 
But it is not neceſfary, that the title ſhould appear in the writ, 
when it is ſhewn'in the count. Th. D. J. 10. c. 14. / 2. 
Nor, when the action is for puniſhment of a wrong. 75. 
D. 10. c. 11 % ; 5 3 5 
As, an action upon the caſe, treſpaſs, Oc. 2 H. 5. 3. Th. 
AN,, 5. . SETS 
Vet, if a writ ſhew a bad title, when none is neceſſary, it ſhall 
be abated. 12 H. 4. 7. Th. D. J. 10. c. 14. / 16. | 


| So, if there be no venue alledged; as, in treſpaſs for a diſtur- (H. 13.) 
bance in his fair and market, if the plaintiff do not ſhew, in Want of vey 
what place the diſturbance was made. 2 Ed. 3. 42. Th. D. nue. 


J. 10. e. 20. /. 2. | 
So in an afumpfit, if the plaintiff do not alledge any place 
where the promiſe was made. 48 Ed. 3. 6. Th. D. J. 19. 
fo EIS . 

So in 4 bre facias to execute a fine, if it be not ſhewn, in 
what place the land lies. Th, D. J. 10. c. 20. /. 25. | 
So in a precipe quod reddat ballivam cuſlodiendi parcum de D. 
. 4 10.0 200 446 | 88 | 

But if there be any venue named, to which the fact alledged 
may be coupled, it is ſufficient :_ as, in covenant quod teneat con- 
wentionem de terris pertinent” ad ecelgſiam de B. it is ſufficient, with- 
out ſhewing in what place the lands lie; for the venue ſhall come 
from B. 4 Ed. 3. 144. Th. D. J. 10. c. 20. 2 F 

So, in an action upon the caſe, if the writ ſays, that the de- 
fendant at ſuck a place, ripam, Oc. reparare debet, et pro dgſeclu, 
Sc. ſo many acies of land were overflowed; it is ſufficient, 


without ſhewing, in what place the land lies. Th. D. J. 10. c. 
F b 


70% ge | | 
{ In ſcire facias by hu and wife, on judgment obtained by 
wife whillt ſole, it is not neceſſary to lay a venue where they 


{a} This ſeems very inaccurately cited, for according to the writ in the 
Regiſter and the rule in F. N. B. 201. F. every writ of entry on diſſeiſin 
to the anceſtor ought to have this clauſe, qued clamat eſſe jus et bareditaten 
ſuam, ſo that the want of it would ſeem to be the deſect, for which the 
vrit ought abate, rather than the inſertion, - 


were | 
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nere Blale v. Dodenead, Tr. 13 0. Ld. Ran. 1504, 


Kr. 775-4 8 gh” 


(H. 10 So, if hits; is a want of . ofte i in the writ, 73. D. J. 10. 


Want of . 22. 7 4. for withotlt a 19e, the writ is null. R. 2 Fon. 83. 


teſte. Or, if it be dated anno domini. Per Parning, 8 Ed. 3 433- 


Th. D. J. 10. c. 22. 
So, where the writ is Bates tertio die Auguſti. 10 Ed. 3.533. 
Th. D. I. 10. c. 22. ſ. 4 
So, if the ze * - be 3 regil, "wa 2 R. 1 Lev, 2. 
[Or, if miſtaken in the year of the king. Barnet 409.] 


Or, if it be written ge, for, te Me, leaving out hy t. R. 
Cro. El. 592. x 


So, if a writ ifſuing ont of the King's Bench or Codidicn 
Pleas, be teſted at a day out of term, it will be bad. R. 1 1 Sig. 
304. Acc. Lat. 11. 


So, if the ge of n ſubſequent proceſs which 3 to be 
continued, be not upon the day when the former was returnable. 1 


Sal. 699. 
80 judicial procefs having a : de out of term will be void. 
Sal. 700. [Barnes 407. 


But a ge may be the laſt day of the term, though no cauſe 


for proceſs at that time; as, in a diem claufit extremum, though 
the party was then alive. N. Hard. 126. | 
So original proceſs out of chancery may be teſted out of term, 


Lat. 11. 


for it is no part of the writ, Colby v. Norris, P. 18 G. 2. 
Wil. gr.. ; 
A fault in a eſte ſhall not be amended; for it is not form. 
I Sho. 80. 
Or, if _— are not fifteen days between the tefle and retorn, 
R. 1 Sho. 8 3 © 


(H. 15.) Bo, if ths retorn be defective; as, if there are not bfreen days 
| Pad retorn. between the 19e and retorn. Aft Ent. 6. 1 Sat 63. Vide 
Proceſs (B.) 
As between the 19%, and retorn of a ſcire Py Lut. 25. 
Of a diſlringas againſt throwers down of fences. R. Sho. 80. 
[If there are not fifteen days between ala and return of ca- 
iar ad reſpondendum, the court will ſet i it aſide on motion. A.. 
linſon v. Taylor, 2 Will. 117.] | K* 
But by the „at. 16 Car. 1. c. 6. 7 8. All writs in auer 
actions returnable from tres Mich. till erat Animar ſhall be 
though there be not fifteen days between the ' quarto die 
Mich. and the eſſoign day of craft” Anima. Lut. 26. | 
Or., if the retorn is not good in reſpect of form; 36s in bt, 
&c. if the retorn be, nichil Tous eee Palfiat, © fig per 
quod.” Tre EL v6. 
So in debt againft two, if the retorn be, nichi! habent, Qt. 
quod Jummoniri Palſint, * nec eorum aliquis. C. Cro, 


© . 
[So 


[If the tte is right, it is immaterial that the date is wrong, 


„* 3 | ho : 
JJ = * + PR. 


| [80 if the writ were never returned; (of this there muſt be 
affidavit.) Sherman v. Alvarez. II. 12 G. 1. Str. 639. 2 L. 
ym. 1409. ] pt | „„ 
Zo, if the retorn be at a day after the term. R. Cro. El. 605. 
But where the retorn day is upon Sunday, if the writ be re- 
turned die Lune poſt vx. Trin. it will be as well in B. R. as if it 
had been in xv. Trin. N. Sho. 60. | 1 
So in B. R. if the proceeding be by bill or by plaint, as in an 
aſſiſe, or by information exhibited, there the proceſs ought re · 
larly to be at a day certain, viz. Die Lune poſt xv. Trin. Per 
Holt, Mod. Ca. 268. 5 RRV 
3s it may be in C, B. in an aſſiſe, or ſuit by bill. Mod. Ca. 
268. 7 SER, | 
' Tho! the proceſs in B. R. requires an appearance, or is return- 
able in another county. Mod. Ca. 268. | 
But in C. B. the proceſs generally ought to be returnable at a 
common day, viz. xv. Trin. &c. Mod. Ca. 268. | 
So in B. R. where the indictment, or information is removed 
thither by certiorari. Mod. Ca. 268. - * The: 9 f 
When a fault in the retorn ſliall be amended. Vide in Amend - | 
ment, (G. 1, 2.) 2.4 | 1 | 


So, if the.concluſion be bad; as, if an executor brings a quare (H. 16.) 
impedit upon a diſturbance in the life-time of the teſtator, and Bad conclu« 
concludes in retardationem execulionis teflamenti. Lut. 3. | ſion. \ 

If a ſcire facias upon à recognizance concludes juxta ſormam re- | 
cuperationts prædidꝰ. R. Lut. 26. 5 5 


(H. 17.) For Matter debors, that ſhews a Falſity, or ods De- 
FR: * fect in the Writ. c 


So it may be pleaded to the writ in abatement, that the land de- (H. 17.) 
manded lies in another county. 25 e 

Or, that parcel lies in another county. 26 Ed. 3. 68. [14.] land lies in 
Th D. L 11. c. 8. , 1. 3- | Another 
And this plea goes to the whole writ. Per Willy, 26 Ed. 3. —_— 
68. [14.] Th. D. I. 11. c. 8. /. 3. | | 9 5 
So by the flat. 6 R. 2. 2. If by the declaration it appears, 
the contract was made in another county than where the action 
was brought, the writ ſhall abate. Yide Adion (N. 6.) 

In what county actions ought to be brought. Vide Afion 
(N. 1, &c.) e | 3 {A | 


2 


So it may be pleaded, chat there is not any ſuch vill or hamlet (H. 18.) 


in the ſaid county, as that in which the land is ſuppoſed, 73. D. 1 ſuch 


J It. c. 11. Aft. Ent. 2. Co. Ent. 121, b. : 
| That there is a pariſh of St. Fames within the liberty of Weſt 
nigſter; but no pariſh of St. Fames Weſtminfler only. N. 1 Sal. 


3 
| 80, 


1 * * . r 8 
R "YI" 15 12 r 
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6. 5 ABATEMENT 
1 (H. 19 ) So, if land be ſuppoſed i in Dale, it may be pleaded, that there 


Tobe, are two Dales, and none without an addition. 75. D. J. i. e. t 

and none 12. f. 14, Aft. Ent. 3. Dy 

wichout an 80, that there is Dale juxta A. and Dale juxia B. tho? the vil 

3 have not any addition. Th. D. I. 11. c. 12. % 4. 1 

; So, if the demand be of the manor of D. that there are 3 : 
manors, and none without an addition. 75. H. L 11. 4 F-. 

So in a guare impedit for the church of D. that there are in B. 

- _ two churches, one of S,. Peter, the other of St. M. Th. D 7 
J 11. C. 12. J, 9 85 

So in a pracipe 15 N. againſt the prior of W. that there | 
are in W. the ww of the Freres Prechors, and the prior of Notre 4 
Dame. . 
| Soin guare impedit for a prebend in kd de S. that in S. there : 

, *' | collegiate churches, 494 Ed. 3.17. Th. D. l. 11. c. 12, va 

801 in debt upon an obligation though the obligor be named of | 
Dale ſimply. 1 Kol. 863. |. vl 

But two Dales, and none * an addition, is no plea in an 
aſſiſe; for the recovery ſhall be by the view of the jurors, Th, 4 
D. 4 11. c. 12. /. 11, 13. ( 

| Nor io waſte. , L 11, fe. 13. 1% "Ta 
For the ſame reaſon.“ py "Is 

' Nor in account. Th. D, I. 12. c. 12. 1 14. By the lateſt wel 
| authority ' quoted i in Th. D.1. 11. c. 12. / 14. ee 1 
accompt.* : nam 

Nor in treſpaſs. 75. D. . II. c. 12. 1 19. 

And if two Dales, & c. be pleaded, it is a good replication that 8 
what the tenant calls vills, are places in D. But the iſſue ſhall what 
be, whether there be a Dale without an addition. 18 £4. 3. 24 chur 
5. Th. D. I. 11. c. 12. /. 6. 0 

But it is not a good replication to ſay, that there is a vill called D. 7 
Dale, without ſaying, that there is a Dale without an ann 77 

3 4.6.8.6. n c. 12. þ, 15. 6 | chial. 
(H. 20.) So, if land is ſuppoſed i in two vilis, it may. be leaded, that S 
Nothing in nothing lies in one vill: as, in an aſſiſe. Th. D. J. 11. c. 13. / 4 churc 


ene vill. So in cofinage,, 6 Ed. 3. 274. [32-] Th. D. J. * c. 13. /. 1. Nis no 
| Otherwiſe in dower. Th. D. J. 11. c. 13. 
2 Or, in a writ of entry upon the ſtatute of Rich. 9 Ed. 4. 
2 33. (31) 75. D. I. 11. c. 13. . 4. 
Upon this plca the whole writ | abates. 75. D. L x8. e. 13. 
4. 


(H. ar.) 80 it may be pleaded, that the land hes in 3 vl. not 2 cert: 
The whole, named. 2 Ed. 3. 31. Th. D. I. 11. c. I4. /- 2. | anothe 
or part ina 80, that parcel of the manor demanded lies in another vill not conver 
1 named. Th. D. I. 11. c. 14. % 3. | 
named. Zo in admeaſurement of paſture of tenements in C. it may be 

pleaded, that he has lands in B. and D. to which he has common 
2 in che ſame paſture, Th. D. J. 11, c. MF . a | 
0 
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80 in waſte in land and wood in A. that the wood lies in ands 
ther vill not named. 8 Ed. 3. 402. [34] 436. Th. D. d. 11. 


. 14. / 2. 


In a cui in vita. Th. D. J. 11. c. 14. / 4. | es 

In an affiſe for rent, that parcel of the land out of which, &c. 
lies in another vill. 35 Ed. 4. 80. Th. D. J. 11. c. 14. J. 15. 

In replevin. Th. D. J. 11. g. 14. /. 14. 55 

But this is no plea in an ejectment of ward, that parcel lies in 
another vill; for he ought to anſwer to the ejectment. Th. D. 


J. 11. e. 14. /. 6. 14 H. 4. 17. [16] 


Nor in dower. Dub. Th. D. J. 11. c. 14. 9. | 

Nor in an action upon the caſe for ſtopping a ſewer, that part | 
of the ſewer is in another vill. 12 H. 4. 3. Th. D. I. 11. 
c. 14. / 13. . 15 | FOO 

So in treſpaſs, it is no plea, that the whole lies in another 
vill. Th. D. I. 11. c. 14. fe 11, 14. 


So, if land is ſuppoſed in B. it may be pleaded, that the (H. 22.) 
vill is named D. Th. D. J. 11.c. 19. / 1, 5. Miſnomer 
So, if land is ſuppoſed in the vil of B. it may be plead- * vill. 

ed, that B. is not a vill, but a hamlet. Th. D. I. 11. c. 19. / 6. 
Or, that A. is a vill; and B. within A. 43 Ed. 3. 5, 30. 
for though an action may be maintained in a vill or hamlet, or 

in a place known out of a vill or hamlet, yet it cannot in a place 

within a vill, or a hamlet. Th. D. I. 11. c. 17. / 2. | 
But the plaintiff may reply, that the vill is known by the one 

name and the other. Th. D. J. 11. c. 19. / 15. : 


So in a guare impedit ad ecelgiam de A. it may be pleaded, that (H. 23.) 
what the plaintiff calls a church, is a chapel annexed to the Miſnomer 
church. Th. D. J. 11. c. 20. | fp 

Or, no ſuch church in that county. 45 Ed. 3. 6. Th. — 

D. J. 11. c. 20, f. 3. . 8 | | : 

Or, that the church ſuppoſed collegiate, is not ſo, but paro- 
chial. Th. D. J. 11. c. 20. / 4. | 

But if the church of St. Martin in B. and the church of S:. 

Peter in B. are united, there ſhall be a guare impedit for the 
church of B. without ſaying, St. Martin, or St. Peter; for there 

is no other church there now but the church of B. R. Dy, 
259. 6. | | 

So it may be pleaded in replevin, that the taking was in ano- 
ther place. Th. D. I. 11. c. 21. 2 


So it may be pleaded to the writ, that there is another action (H. 24.) 
depending for the ſame cauſe ; as, in trover in the exchequer for Another 
a certain quantity of cotton, it may be pleaded, that there is action for 
another action upon the caſe depending in B. R. for trover and por” ws 
converſion of the ſame goods. R. 5 Co. 61, Sparry. „ 

So in an afſump/it for fees, another action pending in B. R. 
for the ſame caule. Lev. Ent. 25. Lut. 33. 

So in debt upon a bond, another action pending in the ſame 

ourt upon the ſame bond. Lev. Ent. 54. | 
Vor. 1. F 8 80 


i 


— 


So in a 42 ;pedit, another guare impedit pending for the 


fame woidance. Hob. 137. ' = 25 

So in an aſſiſe of darrein preſentment, it may be pleaded, that 
a quare impedit is depending againſt the defendants for the ſame 
avoidance. R. Hob. 184. Mo. 883. Hutt. 3. : 

So in dowwer, that another writ of dower is depending againſt 
him for the ſame tenements. Th. D. I. 11. c. 39. /. 2, 11 

In replevin, that treſpaſs is depending for the ſame taking. 
Vide Th. D. J. 11. c. 39. /- 32. 

In treſpaſs, that an appeal of maihem is depending for the 
ſame battery. Th. D. J. 11. c. 39. /. 36. | 

That a replevin, .or detinue is depending for the ſame goods, 
14 H. 7. 12. b. 85 
[But now replevin depending below, cannot be pleaded to 
treſpaſs for taking cattle. White v. Willis, P. 32 G. 2. 2 
Wilſ. 85. ] (a) 3 

In treſpaſs for a horſe, or thing certain, that another treſpaſs 
for the ſame thing is depending. Vide 5 Co. 61. b. 

So to an information, it may be pleaded that another informa- 
tion is depending for the ſame cauſe. Adm. Hob. 128. | 


And, if two informations are exhibited the ſame day for "_ 
the ſame cauſe, the pendency of the other may be pleaded reci- * 
procally, to the one and the other; for there being no precedeney 1 
in the ſuit for either, judgment ſhall be given for neither. Pe- 5 
Cur. Hob. 128. And Mo. 864, 5. ſays, that he ſhall anſwer = 
neither of them. | e j | K 

So, if there are two replevins by two perſons for the ſame —_ 
taking, the defendant ſhall anſwer neither of them. R. MM * 
864, 5. 55 

So it may be pleaded, that another action is depending for the a” 
ſame cauſe, though ſeveral defendants are added: as, in a quare = 4 
impedit, the defendants may plead another quare tmpedit pending 4 | 
for the ſame preſentment againſt any of them. R. Hob 137. 85 

But in treſpaſs againſt three defendat:ts, it is no plea, that ton . 
there is another action pending againſt two of them. R. Lu. not 
42. Dub. 1 Sho, 75. Cont. per three F. Holt. dub. Carth. 96 Wl ; « 

Nor in debt upon an obligation by two, that the obligation 1 
was to three, who have an action depending; for it cannot be ho 
the ſame obligation. Cro. El. 202. | 5 ria 

So it may be pleaded, that there is another quare impedit de: in 1 ; 

. : e 
pending againſt the defendants for the ſame preſentation, though 

it be for another diſturbance. N. Hob. 137. 1 Brownl. 163. 80 i 

So, a plea of another action depending for the ſame cauſe tiff hag 
in another court of //eftminſter is good, as well as if it were de iſ/ather, 
pending in the ſame court. R. 5 Co. 62.4. death 0 
But in a real or perſonal writ where no certainty is contained, So ir 
it is no plea, that there is another action for the ſame cauſe, un- ef the « 
til a plaint or declaration made upon record, which reduces the 4 . 

o in 

{a) The general rule is that an action pending in an inferior court cats fter the 

not be plc ade d to another action for the ſame thing in a ſuperior court. 1 D. b 
o in 


2 generalit) 
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generality of the writ to a certainty, unde conflare poigſt to the 
court to be the ſame cauſe ; as, in aſſiſe de libero tenemento until the 
plaint, which ſhews of what tenements he complains, it is no 
plea, that the plaintiff had another aſſiſe depending of the ſame 
tenements. 5 Co. 61. b. | Sparry 7. h. Dl. t. 4. 39-þ 14. 

So, in reſcous, when the plaintiff has declared upon record, it 
is a plea, that another writ is depending for the ſame cauſe z * 
otherwiſe not. 5 Co. 61. 6. s TEES 

So, in treſpaſs. 5 Co. 61. 6. Th. D. J. 11. c. 39. /. 53. 

So, in forgery of falſe deeds. 5 Co. 61. 5. | 

In detinue. 39 H. 6. 13. [12.] 29. [27] Th. D. I. 11. c. 
39. 54. ; | el | 

In-a writ of entry in nature of an aſlife, that he had treſpaſs 
returnable at the ſame day. R. Dal. 4. | Om 

So it is no plea that another action depends for the ſame cauſe. 
againſt a ſtranger. Vide Hob. 137, 8. 

As, that another writ depends againſt others as executors 
of the ſame teſtator. 3 H. 6. 14. Th. D. J. II. c. 39. / 46. = 

Another quare impedit againſt others for the ſame avoid- 
ance ; for the plaintiff may have ſeveral quare impedits againſt 
each defendant. 1 Broenl. 161. 1 | 

And it is no plea to a writ in C. B. or other court of H. 
minfler, that there is another ſuit pending for the ſame cauſe in 
an inferior court; as in London, Norwich, &c. R. 5 Co. 62. a. 
Th. 1: bet. 6 d uh Eo „ 

Nor, that there is an information depending for the ſame 
cauſe. Semb. Bro. R. 438. . 

Nor, that there is a ſuit in the admiralty for the ſame cauſe. 
R. F. g. 313, 4. 5 e 5 

90 it is no plea againſt the king, that another action is de- 
pending for the ſame cauſe; but the firſt action ſhall be dil- 
charged. 7, D. 4. 11.:6- , 30- __ | _ 

So, if a writ of a higher nature be purchaſed, pending an ac- 
tion of an inferior nature for the ſame land, the ſecond writ ſhall ' 
not abate, but the firſt. 8 H. 6. 38. [37.] 9 H. 6. 51. 22 . 
6. 40. Th. D. J. 11. c. 39. /. 50. | 5 

If a man pleads another action depending of the ſame 
term, he ought to ſhew, that this action was filed upon ſuch a 
day, and that the other action was filed before, viz. ſuch a day 
in the fame term; otherwiſe it will not avail, R. 2 Lev. 141, (H. 25.) 


So it may be pleaded to the writ, if the demandant or plain- 3 " 


tiff has miſtaken his title: as, in a nuper obitt of the ſeiſin of the As, darrein 
father, it may be pleaded, that their brother entered after the ſeiſin. 
death of the father, and died ſeiſed. Th. D. J. 11. c. 40. f. 1. | 
So in coinage, the ſeiſin of one of his anceſtors after the death 
of the couſin, of whoſe ſeiſin, Kc. is a good plea. 3 Ed. 3. 
97. Fitz Cofinage 2, 9. Th. D. I. 11. c. 40. /. 4. | 
So in Mort d'ancęſlor, that the demandant himſelf was ſeiſed 
alter the death of his anceſtor, 5 £d. 3.179, 11 A pl. 17. 
Th. D. J. 11. c. a To | | 
So in a writ of entry. 33 H. 6. 7. Th. D. J. 11. c. 40. 


15. 
„ . In 


(H. 26.) 
Darrein 
preſent- 


ment, and 


plenarty. 


IE 


ABATEM EN T. 


In a writ of eſcheat. 11 H. 4 10. b. 75. D. i. 1 


e. 40. / 14 
And Seas ſeiſin, alledged without title, goes to the writ, 


5 AJ. pl. 1. 


But, alledged with title goes to the action. 5 Af. pl. 1. Th, 


D. J. 11. c. 40. /. 7. 


Darrein ſeiſin is no plea in a writ of right. 5 Af. I. 1. 17 


H. 9. 15 75. D. I. 11. c. 40. f. 7, 18. 


So in a quare impedit of the preſentment of ſuch a one, a dar- 
rein preſentment by another anceſtor of the tenant, or by himſelf, 
may be pleaded to the writ. 25. D. JI. 11.c. 41. / 1, 3. 

And ſuch darrein preſentment by the tenant or his anceſtor goes 
to the writ without title. 8 Ed. 3. 426. Th. D. J. 1. 
c. 

II * alledged with title, it may be pleaded to the writ, or 
to the action. 8 Ed. 3. 426. ' Th. D. J. 11. c. 41. J 3, 18. 
24 Ed. 3. 1. 

And darrein preſentment is a plea, a it was by the vendor 
himſelf upon his vendee. Th. D. I. 11. c. 41. / 8. 

So to a quare impedit, or darrein preſentment, plenarty of the 


preſentment of the defendant may be pleaded in abatement, 


without ſhewing title to the patronage. Th. D. J. 11. c. 42. 


J. 4, 6. But by the far. W. 2. c. 5. it mult be a plenarty by 


* 


ſix months. 
Or, plenarty of the a of the plaintiff himſelf, or 


his anceſtor. Th. D. J. 11. c. 42. / 6. 29. And there is no ne- 


ceſſity to ſay, that the preſentee of the plaintiff was inſtituted 
and induted fix months before the writ purchaſed. , 20. 


But darrein preſentment, or prays cannot be alledged againſt 


the king. 9 Ed. 3. 465. Th. D l. 11.c.42./. J. 11, 17. 


So, darrein preſentment in time of war, is no plea, Vide Th. 
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Nor, a preſentment after tlie avoidance upon which the guar: 
impedit is founded. Th. D. I. 11. c. 41. , 9. + 

And by the „at. V. 2. 13 Ed. 1. c. 5. Preſentment without 
right, during the minority of the heir, or ducing an eſtate by 
curteſy, or in dower, or of tenant for life, years, or in tail, ſhal 
not prevent the help.” when of full age, or after ſuch * . de- 
termined, to have ſuch writ of poſſeſſion at the next avoidance, 
(wiz. darrein preſentment, or quare impedit ) as his anceſtor, upon 


the laſt avoidance before his death or ſuch eſtate made, might 


have had. And this remedy ſhall extend to wives inheritrixe 
upon preſentments during their coverture, and to perſons ſpit 
tual, in caſe any ſuch preſentment ſhall be made, rag the v# 
cancy of their fpiritnalties, 

But if a wife purchaſe an advowſon, and any one preſents 


during her coverture, this darrein preſentment may be pleaded to 


her writ of quare _—_ or darrein preſentment ſince this ſtatute: 


rie. 41. J. 6 
' So, if the preſentment be during the infancy of an heir, who 


5 afterwards aliens the advowſon, this darrein preſentment may be 


pleade 


— 
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pleaded to an action by the alienee, who ſhall not ayoid it by 


force of the ſtatute. Th. D. I. 11. c. 41. /. 12. | 


So, if a wife has an advowſon only for life, preſentment dur- 


ing her coverture is a plea ſince this ſtatute ; for the wife had not 
an inheritance. Th. D. I. 11. c. 41. / 12. 1 | 

When uſurpation puts the rightful patron out of poſſeſſion, 
Vide in Eſgliſe (H. 14, 15.) : 


When plenarty ſhall be pleaded, and how. Vide in Pleader | 


(3]-8.) 


So it may be pleaded in a formedan in diſcender, that the donee (H. 25.) 
had a ſon who ſurvived his father, and was ſeiſed by force of Miſtake of 
the intail, who is not named. R. Cro. El. 842. Th. D. J. 11. the deſcent. 


c. 50. . 1, 12. 8 Co. 88. b. . 
So, in a formedon in reverter, or remainder, that in the pedi- 
gree of the donor, or of him in remainder, there is an omiſſion 
of the eldeſt ſon, who ſurvived his father. 8 Co. 88. a. 
Otherwiſe, in the pedigree on the part of the donee ; for the 
demandant is a ftranger to that. 8 Co. 88. 4. 


So it may be pleaded, that another was later ſeiſed after him, 


to whom the demandant makes himſelf heir. Th. D. J. 11. c. 


51. 8 Co. 88. 5. a ' 


* 


So, in an appeal it may be pleaded, that there was another ; 


heir nearer in whom the right to appeal attached though he be 
then dead. Han. Ent. 259. H. P. C. 182. | = 

So, in a formedon in diſcender, it may be pleaded in abatement, 
that the demandant does not ſhew how he is couſin and heir. 
Co. Ent. 320.4 ED | | 

But in a writ of error as couſin and heir, the plaintiff need 
not ſhew how couſin. R. 2 Cre. 160. - | 

So the omiſſion of the eldeſt ſon in the deſcent, who did ſur- 
vive his father, is not material. Th. D. I. 11. c. 50. /. 2. Fide 
8 Co. 88. 3. | | 1 
Nor the omiſſion of the elder ſon or brother, who did ſurvive, 
unleſs he was ſeiſed by force of the intail, for it is in the election 
of the demandant to name him or not. Semb. Th. D. J. 11, 
c. 50. J. 1, 6, 7, 16. 3 Lev. 219. i | 

Nor the omiſſion of a ſon, who was alien born. Th. D. J. 
11. c. 50. f. 15. Fe 4 

Or, who had releaſed, or committed felony, &e. 75. D. 
J. 11. c. 50. /. 16. | . 


So it may be pleaded, that the demandant or plaintiff has (H. 28.) | 
miſtaken the demiſe ſuppoſed in his count : as in.a writ of entry, Miſtake of 
if the demandant ſay, that the tenant had no entry but after a the demiſe, | 


demiſe made by A. to B. ne liſſa pas is a good plea, 75. 
D. J. 11.c. 52. f. 2. | „„ 
So, in walte againſt an aſſignee of a leſſee for years, a miſtake 
of any demiſe ſuppoſed, is a good plea. 5 Ed. 3. 228. Th. 
D. J. 11. c. 52. / 10. | = DEE | 
So, in waſte againſt a huſband and wife, upon a demiſe 
ſuppoſed to both, it may be pleaded, that the demiſe was to the 
huſband alone. 6 Ed. 3. 250. Th. D. J II. c. 52. %. 12. 


05 
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80, in waſte upon a, demiſe ſuppoſed by his brother, that the 


demiſe was. made by his father, and confirmed by his brother, 
8 Ed. 3. 392. Th. D. J. II. c. 52. . 14. 


So, in waſte upon a leaſe made by himſelf, that the leaſe was 
by his father, and confirmed by himſelf. 9 Ed. 3. 449. Th. 


D. J. 11. c. 52. .. 14 | 
Or, that the leafe was by the plaintiff and his wife, Th, 


D. J 11. c. 52. . 16. | 

So, in waſte againſt two upon a leaſe to thn and to A. the 
father of the plaintiff for their lives, and to the heirs of 4. That 
the leaſe was to the defendants alone for life, remainder to 4, 
and his heirs, 24 Ed. 3. 21, [28.] Th. D. J. 11. c. 52./. 17 

So, in waſte by a woman upon a leaſe by her and her huſband 
that the leaſe was by the huſband and the plaintiff, and alſo by a 
filter of the plaintiff and her huſband now alive. 22 H. 6. 28. 
L24.] 75. D. I. 11. c. 52. f. 21 

So, in waſte upon a. leaſe by the father of the Reiz that 

D. 


the leaſe was by the father, and his vile now alive 


J. 11. 6. 52. / 28. 
So in a writ of entry, if the . alledge a leaſe by 4, 


to B. the defendant may plead, that C. demiſed and not 4. 


Kelw. 93. 
But it is ſufficient, if the ſubſtance, had effect of the demiſe 


be purſued ; as, if a man bring a dum ſuit infra etatem againſt 


bis own Lille a plea, that the demiſe was made by the demand- 


(H. 29.) 
Miſtake of 


the eſtate. 


ant, and another his jointenant, is not * if the other be 


dead. Th. D. J. 11. c. 52. % 3, 11. 
So in a cui in vita ſuppoſing that the tenant had no entry but 


by S. to whom her huſband demiſcd, it is no plea, that the hul- 


band demiſed to S. and his wife. Th. D. J. 11. c. 52. / 4. 

So if two parceners make a demiſe, and one of them die 
without iſſue, the other ſhall have waſte, ſuppoſing the demiſe 
from herſelf only. Per Finchden, 46 Ed. 3. 17. Th. D. J. 11, 
c. 52+,/- 18. 

So, if waſte be brought upon a demiſe by the plaintiff, if the 
defendant plead that the plaintiff and three others demiſed, re- 
ſerving the reverſion to them four and their heirs, the plaintiff 
may reply, that the three releaſed to him and his heirs. 40 Ea. 
% 17, $3 8,6. 4. Th. D. I. 11. c. 52. / 18- | 

So it may be pleaded in abatement, if the demandant ſue by 
an action of a higher nature than his eſtate allows: as, if tenant 
in tail bring a writ of right, it may be pleaded, that the de- 
mandant had nothing the day of the writ purchaſed, except to 
him and the heirs of his body. Th. D. J. 11. c. 44. \/ 3. 

So, if he bring a writ of cofmage. 4 Ed. 3. 139. Th.D. 


I. 11.c. 34-/.7 
So in waſte, & the plaintiff intitle himſelf by deſcent, it may 


be pleaded, that he is in by deviſe. Lut. 1557. 


And it is not neceſſary to traverſe the deſcent 3 3 for it is fall 


fied by the plea. Lut. 1558. 
Yet the traverſe will be good upon a general demutrer other- 


wiſe, upon a ſpecial demurrer. K. Lul. 1 558. - 
805 


AVTATHNEVT 


So, if the demandant or plaintiff miſtake the. eſtate of ws 
tenant or defendant : as, in waſte aganſt one as tenant in dower, 
it may be pleaded, that ſhe held by gift made to her former huſ- 
band and her in mien 18 Et. z. 32. . . D. 


11. . 53 / 3- 


So, in waſte againſt one as tenant bs the curteſy, FE Py dls 


ſeiſed and deviſed to him for life. Semb. as Ed. 3. 34. 27.4 
Th. D. J. 11. c. 53-4. 


So, in an account Ne one as bailee, that he was guardian : 


in ſocage. Th. D. J. 1 I. c. 35. J. 13. 
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So, if the e miltake the entry ſuppoſed to have bows (H. 30.) 
made by the tenant: as, in a writ of entry againſt a dean and Miſtake of 
chapter ſuppoſing that they had not entry but by A. the father the NOT 


of the demandant, it may be pleaded i in abatement, that the dean 


found the church ſeiſed of the tenements. Th. D. Cate cue” 


7. 14 


80, 13 a writ of entry 5 lands, into which as tenant had 


not entry, till after a diſſeiſin which H. made to the aficeſtor of 
the demandant, it may be pleaded, that he entered as fon and 


heir to H. and ſo the demandant might have had a writ of entry 
within the degrees. 5 Ed. 3. 216. Th. D. I. II. c. 54. / 17. 

Or, that the tenant and H are the ſame perſon, and that F. 
infeoffed B. who granted by fine to the tenant ; for then the 
demandant might have had a writ in the per and cui, and not in 


the poſt. n 


So it may be pleaded i in abatement i in repleviu, that the pro- 
perty of the goods taken is not in the plaintiff, Th. D. J. 
11.c.46./,1. Reg. pl. 292. 

And in replevin by two, that the property is in one only. 
Th. D. J. II. c. 46. / 2. 8. 2 Ed. 4. 23. 

Or, that the property of part is in one alone, and the property 
of other part in the other alone. 10 Ed. 4. 4. 2 K. 3. 15. 
2. T5. D. J. 11. c. 46. / 9. 

So, in replevin by huſband and wiſe, that the property is in 

the huſband alone. Aft. Ent. 6. 


(H. 37.) 
Miſtake of 


; = N r- 


But it is ſufficient, if the plaintiff had a ſpecial property, | 


though the general property was in another: as, if the' cattle 
taken were levant and couchant upon his land. . Th. D. L. 11. c. 


46. / 3. 


4. if he goods mas were in his ward, or de 47 


Ed. 3. 12. Th. D. I 11. c. 46. f 
46. 4, 6 


And, property in another, is no plea in treſpaſs. 27 H. 8. 5 
21. 20 Hl. 6. 19. Th. D. I. 11. c. 46. / 6. e 


(H. 32.) For Matters ex poſt fado. 


Jo 
Or, if oy were the cattle of his villein, Th. D. 1 11. e. | 


So it may be pleaded in abatement of the writ, that ſince the On 32.) 
laſt continuance the plaintiff or demandant died. Reg. Pt. 293: the 1 
hs Ent. 8. © mandant or | 


I Plaintiff, 
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R. Ray. 210. 1 Lev. 278. 


ja term, judgment (by conſent) may be entered as of the fir 


AB AT E M E N T. 


38io, a writ ſhall abate, if the demandant or plaintiff dies aftey 
verdict, and before the day in bank; for this matter may be 


moved in arreſt of judgment. Cro. Car. 509. Cont? Per 


| Berkley, Mar. 65. Acc. 1 Sid. 143. | 


Or, the court in their diſcretion may put the party to a writ 
of error. R. 1 Sal. g. . | 
So, if the huſband. dies in an action by huſband and wife; 
for they are but one perſon. Cro. Car. 509. e 
Vet by the „at. 17 Car. 2. f. made perpetual by flat. 1 Fac. 2. 


17. In no action real, perſonal, or mixed ſhall the death of 


either party between the verdict and judgment be error, ſo az 
judgment be entered within two terms after verdict. Vide pop. 
(]- 34) | 8 

[Vet his repreſentative muſt ſue out ſcire facias before he 
can have execution; and if execution be executed without it, it 


ſhall be ſet aſide, and the money levied returned. Earl v. Brown, 


P. 24 G. 2. 1 Will. 302.) „„ 
And by this ſtatute, the judgment relates to the life of the 
party, ſo as to avoid meſne debts payable by his executor. 


So by the common law, if the plaintiff dies after the day in 


bank, judgment ſhall be entered; for no continuances are after. 


wards entered. 1 Vent. 59, 90. 1 Sid. 462. 1 RR 
But an action by a mayor and commonalty does not abate by 
the death of the mayor. 75. D. J. 12. c. 1. / 15. Cont. 


1 Sal. 398. 


Nor an action by a dean and chapter, by the death of the 
dean, if there was another dean choſen before the day in court, 


and the firſt dean was not named by his name of baptiſm. 75. 


ÜN Ä» | 
Otherwiſe though he was not named by his Chriſtian name, if 
there was no other dean before the day in court. Th. D. J. 12. 


„n 


So an information does not abate by the death of the attorney · 
general. 2 Bul. 261. N - 
Nor by the death of a relator, who informs. for the king. 
%% eo: | 
Otherwiſe if an informer, who ſues: gui tam, &c, dies. R. 
2 Bul. 134. R. that the attorney-general in ſuch caſe may pro- 
ceed for the king. Cro. El. 583. Vide Mo. 541. : 
Nor an appeal in the ſpiritual court by the death of the ap- 


pellant. R. 2 Lev. 6. 


Nor any ſuit there by the death of the party. Aer. 2 R 


20. 1 Vent. 134. Cont. if the party die before iſſue. 1 Leo. 278. 


[If plaintiff in replevin dies after declaration, and before avow- 
ry, there can be no writ de retorno habendo, but defendant may 
diſtrain again. Cutfield v. Corney, M. 32 G. 2. 2 Wilf. 82.) 

II plaintiff dies after rule by conſent to refer to prothonotary, 
before his report his executor may be made party to rule, and 


prothonotary proceed without defendant's conſent. Barnes 210-] 


Or if there be a ſpecial verdict in vacation, and plaintiff die 
day 


. 1 2 


day of the preſent term. Pond v., King, M. 19 G. 2. 1 Vilſ. 
124.0 1 


in all real actions, the death of one of the demandants or (H. 33.) 
Maint ſince the laſt continuance may be pleaded in abatement : 2 — 
as, in an aſſiſe. V ide Bend. pl. 74. | | "Bf e 

Though one of the demandants be ſummoned and ſevered, and or plaintiffs. 
then dies: as in an aſſiſe, or other original action by jointenants, 
if the one is ſummoned and ſevered, and dies. 10 Co. 134. 4. 

So in a real action by parceners, where one is ſummoned and 
ſerved, and dies. 10 Co. 134. a. 5 . 

And this, as well when the parcener has iſſue, as when not. 
10 Co. 134. a. | V *VV*Vo | 

So in a ſcire ſaciat in a real action: as, in a ſcire facias upon a 
judgment in an aſſiſe by huſband and wife, if the huſband die, 
the ſcire facias abates. Bro. Brief 297. | RR 

So, generally, in all actions, the death of one plaintiff ſince 
the laſt continuance, may be pleaded in abatement. R. 2 Lev. 

82. Cart. 193. | 5 Re 
As in attaint. R. Mo. g, 17. „„ 9 89,54 $5 
Though the property ſurvives to the other; as, in trover. N. 
2 Lev. 82. 1 Vent. 235. Ray. 463. Per three J. R. Cont. 
ö | | 
In a writ of error. 10 Co. 135. a. R. Tel. 208. 3 H. 7.1. 
Co. Ent. 271. c. 2 Bul. 231, 1 Sho. 187. K. 1 Sal. 319. | 
In indebitatus aſſumpſit. R. 3 Mod. 249. | i 
In treſpaſs by jointenants. R. 2 Cro. 19. Dub. Cro. Car. 
09. fs : 
5 C execution ſued upon a ſtatute-merchant, 25 Ed. 3. 38. 
LT. 25 Ed. 3. 8 iE EF OP 
But now by the flat. 8 & g W. 3.10. If one of the plain- 
tiffs die, and the cauſe of action ſurvive, the writ ſhall not abate, - 
but the death being ſuggeſted on the roll, the action ſhall pro- 
ceed at the ſuit of the ſurviving plaintiff. ' 2 Mod. Ca. 115. | 
And if the. plaintiff die, (though but one,) where the action 
might be originally proſecuted by his executors or adminiſtrators, 
after interlocutory judgment and before final judgment, the action 
ſhall not abate. : 
But in perſonal, or mixed actions, for a chattel or entire thing, - 
which ſurvives to the other, if the one be ſummoned and ſevered, 
and die, the writ ſhall not abate. 10 Co. 134. b. 
As in a writ of ward of the body. 10 Co. 134. 3. 
In detinue of charters. 10 Co. 135. a. 
In a quare impedit. 10 Co. 134. b. 7 Co. 26. b. | 
In a writ of debt by two executors. 10 Co. 134. a. 1 35-4. Read 
and Redman. Th. D. I. 12. c. . / 5. Adm. 1 Vent. 235. | 
So in a judicial writ, where the one is ſummoned and ſevered, 
and dies, the writ ſhall not abate ; as, in a ſeire facias by joints 
tenants, 10 Co. 134. 6. = A 
oy by parceners, where ſhe who dies has no iſſue. 10 Co. 
134. 6. | | | | 


Otherwiſe, 


the ſuit is not abated. Middleton v. Crofts, N. 11 G. 2. 


.. 34.) 
Death of 
the tenant 

or defend- 
ant. 


| though. he be not ſummoned or ſevered as, in a quid jurit clamat. 


ABATEMENT. 


Otherwiſe, if the has iſſue. 
Nor in a judicial writ in 8 actions, if the one die, 


10 Co. 135, a. Cart. 194. 
So the writ ſhall not abate by the dench of one of the plaintiff; 


when the ſurvivor cannot have another writ without prejudice, 
though he be not ſummoned and ſevered: as in a guare impedit 
upon a plenarty and fix months paſſed, or when a lapſe will incur, 
10 Co. 134. b. 7 Co. 26. b. 2 Cre. 19. 

Though the guare impedit be by huſband . wits and the Wile 
die. 7 Co. 26. . 

So the writ ſhall not abate by the death of one of the plaintiff 
when it is only for a diſcharge : as, in an audita . 10 Co, 


135. a. Yelv. 209. 2 Cre. 19. 
So if huſband and wife ſue in eee and huſband dies, 


B. R. H. 395. 


So, if the informer die, the attorney-general may eben for 
the king's moiety. N. Mo. 541. Lide Cro. El. 583. 
A plea in abatement, that two plaintiffs are dead, is good, 


ane the death of one is ſuſſicient. 2 Lev. 82. 
- But a plea of the death of a plaintiff or defendant is not good, 


if it conclude with judgment of the writ et quad breve cafſetur ; 1 
for it ought to pray judgment / curia ulterius velit procedere ; for 
the writ was abated in fact before. R. 3 Lev. 120. Vide pg. 5 
Do”. 
| So, the death of the tenant or defendant FEUD the laſt continu» 7. 
ance may be pleaded in abatement. 
So, the death of the defendant after a verdi& before the day 2 
in bank, may be moved in arreſt of judgment. Cro. Car. 509. . 
1 Sid. 131.—D. that it was not proper in arreſt of judgment, D 
becauſe the parties had no day to plead ; but it was error. 3 Leo. 5. 
So, death after garniſhment in detinue abates the writ. . 21 H. 6. 1. 
39. L35.J Th. D. J. 12. c. 2. /. 37. | 
So, the death of the defendant any time before the aſſiſes. R. 14 
1 Sal. 8. Vide anie (EI. 32.) | 
But by the fat. 17 Car. 2. 8. it ſhall be aided, 1 either party die 
die between the affiſes, and the day in bank. So. if after the 5 
aſſiſes begin. R. 1 Sal. 8. I 
So, by the death of the defendant in the ſpiritual court, before ] 
iſſue, vis. Ante litis conteflationem, the ſuit ceaſes. D. 1 Leo. 278. / | 
4 


But a writ ſhall not abate by the death of the defendant, after 
the firſt judgment; and before final judgment ; as, in an account. 


R. 1 Leo. 263. 3 Les. 68. 
Or, after judgment in treſpaſs, before a writ of inquiry. 


1 Leo. 263. 3 Leo. 68. 
And the writ doc not abate, by the death of the defendant in 


error upon a judgment in dower; but a ſcire facias ſhall go againſt 
her executors. R. Telv. 11 13: . 
d = 0, 


149. 


So, „ in error, by the death of the defendant the 
writ does not abate, but a ſcire facias ad audiend” errores ſhall go 
againſt his executors. R. 2 Bul. 231. Per Holt, Sho. 186. 

Otherwiſe, where upon a writ of error the record itſelf is not 
removed, but only the tranſcript ; for there, by the death of the 
defendant the error abates; as, in error in the exchequer-cham- 
ber upon a judgment in the king's bench. Semb. 1 Sho. 187. 
Semb. Cont. Mo. 701. | 

So, by the death of the defendant in the ſpiritual court, after 
litis conteflationem, the ſuit does not ceaſe. 1 Leo. 278. | 

Nor in the admiralty. Semb. 1 Sal. 33. 

Nor, by the death of the appellant, after an appeal fran a: 
ſentence in the [pirtusl court. K. 2 Lev. 6. 


So, the death of one of the tenants or 1 in a real (H. 35.) 
afiion; as, the death of one io in an aſſiſe. Bro. Brief Death of 
295. Aim. Bend, 74 2 

The death of one of the tenants in a precipe quod e. Ae. aotondioge. 
Brief 400. 15 

In a right of advowſon 3 parceners or jointenants. R. 

Cro. Car. 574, 583, 585, 589. Hard. 113. Jon. 452. 

In. an aſſiſe againſt huſband and wile, if the/huſband die. 
Bro. Brief 295. 

Gs n an action upon the caſe againſt two executors, if one die. 
Sho. 56. - 
I he dies after iſſue joined, before trial. $ho. 56. | 

So in a perſonal action for a duty; as, in debt. 50 Ed. 3. 
7. b. 40 Ed. 3. 26. ö. Th. D. J. 12. c. 2. % 30. | 

In debt againſt three executors. R. 1 Leo. 44. Adm. PE 
Com. 186. b. Bro. Brief 234. 3 | 

In detinue of charters againſt executors.- 2 E. 4. 18. 5. Th, 


H. L 12 C. 2. f. 34 


In afumpit againſt two executors. R. Ray. 131. 1 Lev. 165. 
1 Sid. 259. 
In an action upon the caſe for Seng a water-courſe. Carth. 


Io an action for words againſt huſband and wife, od the viſe 
die. R. Hob. 129. Hard. 151, 152. 5 

In a writ of ward. Bro. Brief go. 

So, in an account. Dub. Cro. El. 701. D. Acc. Ray, 131. 

In error, againſt the three plaintiffs in the ſirſt actiou. 3 H. 
yh 14 H. 7. ult. Vide 2 Bul. 231. N inc. 

42. 

So, in an action againſt two, though the ſheriff returns a cepi 
corpus for both. Bro. Brief 91. 

But an action ſhall not abate by the death of one of the 
tenants or defendants, when the other has the whole by ſurvivor- 
ſhip :. as, in mort d'anceflor againſt two jointenants. Th. D. J. 12. 
c. 2. ſ. 5. Cro. Car. 574. 3 Mod. 249. Hard. 113. 

In error againſt an heir and terre- tenants, and the heir dies. 


42 A pl. 22. Tb. D. N 
| | nen 


* 


(H. 36) 
Death of 
a ſtranger. 


A B AT EM E N T. 
Nor, when the Gion is founded upon a tort : as, in an alle 


againſt two diſſeiſors, if the one die. 23 A]. pl. 10. Th. D. 


J. 12. c. 2. %. 4 Dy. 175. 2. Cro. Car. 574. N 
In treſpaſs. Bro. Brief 80. R. Tel. 209. R. 2 4 82 


Ke. Cro. El. 145. 76. D. I. 12. c. 2. %. 36. 


Though they are charged jointly. 2 Cro. 19. 
In ejectment. NR. Mo. 469. Th. D. I. 12. c. 2. /. 27. 

In ejectment againſt huſband and wife, if the huſband 1 
for it is in nature of treſpaſs, and judgment ſhall be entered 
againſt the wife alone. N. 2 Cro. 356. Hard. 161. 

In trover. D. 3. Mod. 249. b 

In conſpiracy. Bro. Brief 380. 2 *. 75. D. I. 12. c. 2. 
JJ. 27. 44 Ed. 3. 22. 

In deceit to reverſe a fine of land in ancient demelacs for it is 
in the nature of treſpaſs. R. Mo. 13. 8 Leo. 3. R. Bend. 
Pl. 94+ N. 4 Leo. 197. 

In an action for an eſcape againſt the two ſheriffs of r ork. R 
Cro. El. 625. Vide Hard. 115. Semb. Hard. 161. 

In replevin. D. Cro. El. 625. R. Cro. El. 574. 2 Cro. 19. 
R. ne 175.7 a. If the defendants avow en auler droit. Mo. 


„ if the 1 in replevin make conuzance in 


their own right. Mo. 305. 
In ejectment of _ or ravidhment of ward. 12 H. 4. 10. . 


r 
In a guare 3 'Th. D. I. 12. c. 2. f. 35. 7 Co. 26. b. 
Hard. 113. Dy. 194. b. 9 H. 5. 6. b. I H. 6. 53. 

So, in treſpaſs againſt buſband and wife, if the buſband dies, 
Dub. Cro. Car. 09. Semb. Cont. Th. D. I. 12. c. 2. f. 10, 19. 

So, in an action upon the caſe againſt huſband and wife, where 
the huſband is named for conformity ; as, for words by the wife. 
R. Hard. 151. | 

Or, if the wife dies. R. Cro. Car. 509. 


Nor, in a warrantia charte upon a warranty by huſband and 


wife, and the heir of the huſband, if the wife dies. R. Mo. 859. 


Nor, when the action is only for a diſcharge ; as, in an audita 
querela, 10 Co. 135. a. Th. D. J. 12.c. 2. J. 32. 
95 r, by the Hat. 8 & 9 W. 3.31. In partition. 
in error againſt executors, if one of them dies, the writ 


does not abate. N. Cro. El. 652. 
Yet, where the action is founded upon a tort, the death of 


one of the defendants the day of the writ purchaſed will be a good 


plea in abatement : as, in treſpaſs. wes Brief 175. Hard. 114 
Vide ante (E. 16.) 

So in a quare impedit. 11 H. 6. 53. 

But now, by the at. 8 & g W. 3. 10. If one Aken dest die, 
and the action  furvive againſt the other, it ſhall not abate ; but 


the death being ſuggeſted on the roll, the action ſhall proceed 
1 the ſurviviug defendant. | 


So the action ſhall not abate by the death of any, ado! is not 


party to the wo ; as, warrantta chartæ being — by the te- 
| nant 


nt 


AB AT E M E N 1. „ 
nant in | the aſſiſe, does not abate by the death of the PTE IR 
in aſſiſe. 73. H. 4 18-6 i h 

A writ of ward does not abate by the death ww heir. Th, 
D. l. iz. $0}: #- 

Nor a writ of i of ward. Th. D. I 12. c. 10. / G 

Otherwiſe, of a writ of ward of the body. 9 Ed. 4. 53. 7. 

D. l. 13. c. 10. / 6. 

80 a writ of meſne does not abate by the death of the lord pa- 
ramount. Th. D. J. 12. c. 10. /. 11. 

Nor a writ of waſte againſt tenant pur auter vie, by the death 
of ceſtuy que vie. Th. D. I. 12. c. 10.1. 9. 

But if, by the death of a ſtranger, no cauſe of action remains, 
the writ Mall abate by his death : as, if the meſnalty be fore- 
judged, a writ of meſne ſhall abate by the death of the lord para- 
mount; for the tenant cannot be atrendant upon a dead perſon. 
Th. D. J 12. c. 10. 11. | 

A writ againſt tenant per auter vie ohates by the death of cefluy 
que vie, and the entry of him in the reverſion. Th. D. J. 12. 
c. 10. / 4, 5 
Waſte by tenant in tail againſt tenant for life abates by the death 

of the iſſue, by which he becomes only tenant in tail after pofſi- 
bility of iſſue extinct. 2H. 4 20,23. 3 H. 4. 5. 1 91 


12. c. 10. /. 7. 


80 the aQion ſhall not abate. by the death of any, who is not 0 37.) 
party to the writ, though he be named upon record : as, if a vou- eee 
_ die after entry into warranty, or before. Th. D. J. 12. che, dc. 

3 For the tenant may revouch the heir. 

1 


huſband and wife are vouched, and the 2 dies. 18 Ed. 3. 


17. Th. D. I. 12. c. 3. / 6. 


So, if tenant by reſceit, or he who prays to be receiyed, dies. 
Th. BD. 13-c. 4. 
, So, if the tenant prays in aid, and the prayee dies. Th. D. 

'} WY 

So in detinue, if the garniſhee dies after a plea to iſſue. Th. D. - 
. 13. 6. | 

So, if the attorney named upon the record dies. 5 H. 7. 3: 


At common law all actions abated by the demiſe of the king, 5 (H. 38.) 

and the defendant went without day. | re : 
And all pleas, and proceſs was diſcontinued. 7 Co. 30. 4. 15 
And all proceſs not returned, was loſt. 7 Co. 30. a. Bend. 


pl. 121. N 


Though it were in an appeal, that abates. 2 V. 7. 10. 6. 

So, of a writ for promotion of ſerjeants. 2 Cro. 1. 

But by a general re-ſummons, or re- attachment, the original 
or iſſue, (if it was joined) ſhall be revived ; for it was a full 
record. 7 Co. 29.b. 1 Zd. 4. 1. a. 

And by a ſpecial re-ſummons, or re- attachment, all DW” 
though not upon record, ſhall be revived ; as, voucher, n 
ment, &c. 7 Co. 29: 6. 

Yet 


E N 


Yet in an l the re. attachment muſt be within the year, ag 
well as the original. 2 7. 10.6. 

But now, by the at. 1 EL 6. 7. By the death of the king 
no action, ſuit, bill, or plaint, depending between party and 
party in any court of record, ſhall be diſcontinued and put with. 
out day; but the proceſs, pleas, demurrers, and continuances, 
ſhall ſtand good in the ſame condition as if the king had lived. 

And therefore, all judicial writs or proceſs ſhall be executed in 
the time of the ſucceſſor. 7 Co. 30. 4. R. 1 And. 45. ; 

And all proceſs upon an original, which was awarded and re. 


turned in the time of the predeceſſor. Dy. 165. a. Bend. pl. 121. 


R. 1 And. 45. 


And an action upon a penal ſtatute by qui tam, Ec. and all 


proceedings upon it ſtand, notwithſtanding the demiſe of the 
king, as well as other actions; for this action is at the ſuit of the 
party. N. Cro. Car. 10. Hutt. 82. R. 3 Lev. 207. Vide 
action upon flat. (E. 2.) 


And a latitat; for that is ſanded upon a bill of Middle yn and 


is depending. R. Yel. 52. 

Yet the //at. 1 Ed. 6. 7. does not extend to Alone | in a coun- 
ty court, or other court not of record. 7 Co. 30. . 

Nor to actions in which the original is not returned; for be. 
fore the return it is not depending. 7 Co. 30. a. R. 1 And. 445 
5. Bend. 79. 

Except in caſes of neceſſity: as, in an appeal, if che year will 
expire before the return, the plaintiff by the common law ſhall 
have a certiorari to the ſheriff returnable in B. R. and upon that 


a re- attachment; though the writ comes into court by certiorari, | 


and not by the return of the ſheriff. 7 Co. 30. 

So, in a formedon againſt a pernor of the profits within a year 
after the title accrued : if the year will expire before the return, 
the platitiff ſhall have a certisrari and re- attachment. 7 Co. 30. b. 

So the ſtatute extends not to actions at the ſuit of the king : 
and therefore, a guare impedit by the king is abated by his death; 
or other original writ brought by the king. 7 Co. 31. 2 Cro. 14. 

[And if the king brings a writ of error in quare impedit, it 
abates by his death. Rex v. Archbiſhop of Ardmagh, T. 3 G. 2. 
Str. 837. Tori. 213. ] 

So in au information by the king, all the proceedings upon it 
are abated and loſt. 7 Co. 30. 6. 2 Cro. 14. 

So, in an information by the attorney-general for the king. 
7 Co. 30. 

In an information by gui tam, Sc. 7 Co. 30. Vide Mo. 748. 
as to the king's part. Vide Mo. 541. 

But information in the nature of quo <varranto, does not abatc. 


. Rex v. Ponvell, M. 1 G. 2. Str. 782. 


In an indictment all proceedivgs upon it are abated and loſt. 
7 Co. 30, 31. 2 Cro. 14. : 
But the information and indictment ſtand, being upon record, 
ard to av: od the miſchiefs that would utherwile enſue ; but the 
| defendant 


1 


* 
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defendant al appear and plead de novo. 7 Co. 30. b 2 Cro. 14. 
3 Lev. 207. N. Mo. 748. 
And that, after iſſue and vent. 2-Cro. 14. OE 
: And, upon ſuch information for the king alone, or by qui tam, 
&c. there ſhall be a re- ſummons, or re- attachment. Mo. 748. 
Mod. Int. 403. | 
, So, if an extent upon an outlawry be traverſed, wh, replica» 
tion, and demurrer upon it, all . except the ——— and 
extent. R. Hard, 136. 
Yet in debt by qui tam, &c. upon a penal ſtatute, the pro- 
ceedings are not abated. N. 3 Lev. 207. | 
So informations in Engliſb are not diſcontinued ; becauſe there | 
1 are no continuances upon them. Mo. 748. 
And now by the /. 1 Ann. 8. it is enacted, That no writ, 


5 plea, or proceſs, or other procceding on any indictment, or in- 
1 formation, or for any debt, or account to her majeſty or ſucceſ- 

ſors, ſhall be diſcontinued, and put without day by her or their 5 
a death, but ſhall continue in force, and may be proceeded upon. 

And no original writ, writ of niſi prius, commiſſion, procels, 

* or proceeding out of any court of equity, or upon any office or 

inquiſition, nor any writ of certiorari, or habeas corpus in any cauſe 
*E criminal or civil, nor any writ of attachment or proceſs for 

contempt, ſhall be abated or diſcontinued by the death of the 
5 queen or her ſucceſſors. Vide Officer (K. 10.) 
1 And the ſaid ſtatute ſhall extend to [reland, Ferſey, Guernſey, : 
il and all her majeſty's dominions in America, or elſewhere. 
0 [ Scire facias to repeal grant of a market, is an original writ, ; 
; and within the general words of fat. 1 E. 6. c. 7. and 1 Ann. : 
T c. 8. and does not abate. Rex v. Eyre, H. 3 G. Strange 43-] 
So When commiſſions, &c. are determined by the king's death, 
0 Vide in Officer. * 10.) 
1 So, by the common hs. an aſfiſe abates by the death of the (H. £1 
. juſtices before iſſue. 4 H. 7.8. Th. D. J. 12. c. 8. J. 2. Death of 
rag So, for the not coming of the juſtices at the day, to which the che juſtices. 
1 aſſiſe was adjourned. Cro. El. 12. | | 
. Though the adjournment was to Serjeant's Lun, and the term be- 


ing adjourned from Wefminſter to Heriford, was there adjourned 
to the next term. Cro. El. 12. | 

So a writ of error directed to the chancellor and treaſurer in 
the exchequer chamber abates by the death of the chancellor or 
treaſurer, though not named by their proper names: ſo that no 
judgment ſhall be given, till a new writ of error. R. Jon. 365. 

But a writ of right does not abate by the death of the lord. 
Brad. J. 5. c. 3. 

And by the fat. 1 Ed. 6. 7. Aſſiſe of novel d. diFeifin, mort Pan *' | 


cgſtor, juris utrum, or attaint, ſhall not be diſcontinued, or put 


ft, without day by death, new commiſſion, aſſociation, or the not 
| coming of the {ame juſtices, or any of them. 

d, J 1 

he SE. 7 „% 80 


80 A AT E ME M r. 
(H. 40.) So it may be pleaded in abatement to an afſiſe by a FRET, 
Other actof as heir, That ſince the laſt continuance a nearer heir is born, 

; God. 32 H. 6. 35. Th. D. I. 12. c. 14. 
So, in an aſſiſe b er heir againſt his guardian. 11 A pl. 6. 


So, in a right of ward of the body, it may be pleaded, That 
the heir became of full age pending the writ. - 9 Ed. 4. 32. [ 50. 


11 H. 6. 8. Cont. Th. D. I. 12. c. 15. | 
Zo, in an action by an adminiſtrator durante minori etate of A. 

That A. has attained his age of 21 years. Lut. 342. Dub. j 

Ma. 462. f 
But it is no plea, 12100 ſuch act of God defeats the whole ac. t 

tion; as, in raviſhment of ward, it is no plea, That the heir be- f. 

came of full age pending the writ; for the plaintiff ſhall proceed 

5 9 E. 4+ 52. [50-] Th. D. J. 12. c. 15. 

(H. 41.) So it may be pleaded i in ds That the plaintiff 18 pro- th 
AR of the feſſed pending the writ. Th. D. J. 12.c. 11. / 1. 2. 
party. But, to profeſſion pleaded, the plaintiff may reply, that he 8 
Proſcſion. as afterwards deraigned. 9 H. 5. 1. Th. D. J. 12. c. 11. . 

7. 
; 1 And it is no plea in abatement that the tenant or defendant 
is profeſſed. Th. D. l. 12. c. 11. | mz 
Vide ante, (E. 5. F. 1.) | | wa 

(H. 42.) 80 it may be pleaded in abatement, That the demandant or | 

Coverture, Plaintiff took huſband pending the writ. Th. D. J. 12. c. 12. : 
Al. Ent. g, 10. Vad. M. 68. : 

Or, that one of the demandants or Plaintiffs took huſband, Th, pac 

u 


r i. 
Though there was a ſeverance Aer corerture. Dub. Th. D. of C 
J. 12. c. 12. f. 2. e eee 3. | ſuit 
Though ſhe married by coercion of the ſpiritual court, upon 2 4 
contract before the writ purchaſed. 4 H. 4. 55. Per Siranęe, &c. 


7 H. 6. 15. Th. D. l. 12. c. 12. / 4. Y 
But the writ does not abate by the taking of huſband, unleſs it not 
be pleaded. Th. D. J. 12. c. 12. /. 3. R. 1 Leo. 169. 1 $! 
Nor, by a marriage after verdi&, and before the day in bank. N 
4 H. 4.1. 1 Sid. 143. Th.D.1. 12. c. 12. ,. 5. : N 
Nor, by a marriage after judgment, and before execution in Lit 
an appeal. 11 H. 4. 48. 6. 21 Ed. 4. 87. [73-1] Th. D. |, B 
12. 6. 12: f. 6. Ce men 
Nor, by a martiage after ſummons and ſeverance. 10 Co. "= , 
da. 4. * 
; * the plaintiff may reply, that her buſband i is dead, and that N 
ſhe is now ſole. 9 . 5. 1. Th. D. I. 12. c. 12. %. 7. | Marg 
Or, that there is a divorce between them. 7bid. 
That the day of the original purchaſed, et ſemper paſtea, ſhe was Sc 
ſole, and not covert, &e. Aft. Ent. 9. as ex 
So, if the replication be, That after the original purchaſed Br 


non cepit virum, it is well, N. Tut. 1640.1. Vide Aft. Ent. 10- minil 
And the writ does not abate, if the defendant . huſband 
ö writ. dm. 2 Nol. 5 | U V 


cif 
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[Tf a defendant feme ſole at the tine of bringing the writ takes 
huſband before appearance, and gives bail by her married name, 


yet the writ does not abate : nor it can be aſſigned for error. 

King v. Fones, T. 2 G. 2. Str. 817. Ld: Raym. 1525.) 
[If defendant is arreſted in inferior court, marries, and removes 

plaint by habeas corpus, coverture is no good plea. Barnes 355.] 


But, if the defendant takes huſband after iſſue joined, and has 
judgment which is reverſed, before the wife be taken in execution 
for the colts in error, there ought to be a ſuggeſtion upon the roll, 


that ſhe was married; otherwiſe, the huſband and wife niay have 
falſe impriſonment. R. Lane, 48, 52. | 2 5 
Vids ante (E. 6. F. 2.) 


7 


86 it way be pleaded to an action, by huſband and wife, That 


In 


rhe; t (H. 43. 
they are divorced pending the writ. Th. D. I. 12. c. 13. 6 Ed. 3. Divorce. 


249. 25 Ed. 3. 39.6. [8 2. ] 3 3 
Whoever plcads a divorce, muſt ſhew before whom, and for 
what cauſe. 9 Ed. 4. 25. [24-] Th. D. J. 12. c. 17. J 12. 


So it might be pleaded in abatement, that the plaintiff or de- (H. 1 


mandant had accepted a dignity pending the writ; as, that he Acceptance 
was made archbiſhop or biſhop. Vide ante (E. 20. F. 19.) of dignity. 


Or duke, marquis, or earl. | 

Or abbot. Th. D. J. 12. c. 16./. 3. SE 

Or knight. 77H. 6. 15, 40. Th. D. L 12. c. 16. / 4. 

Till by the fat. 1 Ed. 6. 7. it was enacted, That no writ, 
ſuit, &c. ſhall abate, though the plaintiff or demandant be made 


duke, archbiſhop, marquis, earl, viſcount, baron, biſhop, juſtice | 
of one bench or other, knight, or ſerjeant at law, pending the 


ſuit, | | | | 
And all knights are within the ſtatute ; as, knights of the Bath, 
&c. R. 1 Sid. 40. | . 5 é Ez, 

Yet, if one be made a baronet, the writ ſhall abate ; for that is 
not yn the ſtatute 1 Ed. 6. 7. unleſs he is a knight alſo. R. 
1 Sid. 40. R. Lit. R. $1. Dub. Cro. Car. 104. | 

Nor any new dignity. Litt. &ð8. 

Nor a viſcounteſs, baroneſs, &c. which are not named. D. 
Litt. 81. ; | 

But the writ does not abate, if the dignity accrues to the de- 
mandant or plaintiff by the mere act of God; as if the dignity of 
earl deſcends to him pending the writ. 32 H. 6. 34. [29.] Th. 
D. 18:6 T&F 6 | ; 
Nor, if he, who has the dignity of an earl, be made duke, 
marquis, &c. Dav. 60. 4. e 


So it may be leaded in abatement, that the plaintiff, who ſues 61 4 
K adminiſtration pending the writ. Acceptance 
dmini- 


as executor, too 


But it is no plea, that a defendant, ſued as executor, took ad- of ad 
3 ſtration, 


miniſtration pending the writ. 1 Leo. 69. 


y Wa. 


(A. 46.) So, it may be pleaded, chat che plaintiff or demundant 5 18 de. 
Depriva- Prived pending the writ ; as, if an abbot be depoſed. Th. D. 
tion, &c. J. 12. c. 17. / 5. 
If the wirtch of an hofpital be deprived by his . ; for 
he loſes his name. 8 Af. pl. 29. 31. _ Th. D. L. 12. c. 17. 7.4. 
So a writ abates by the reſignation of the plaintiff, 
Though he be afterwards re: elected. 9 H. 5. 1. Th. D. J. 1. 
2. c. 17. 
. does not abate by depoſition of a plaintiff who 
ſues as executor. Per two F. Ow. 30. 
Nor, by tranſlation of the plaintiff from one biſhopric to 
another. Th. D. J. 12. c. 17. / 7. 
Nor, by deprivation of the tenant or . as, if an 
abbot be depoſed pending a writ againſt him. 75. D. J. 12 
6. 17 , 4; 5: 
N by reſi ignation of the defendant; as, if a vicar Gt 
pending a writ, of annuity againſt him. 10 H. 6. 10. 6. Th. D, 
4. 12. c. 17. . 10. 
If a man pleads deprivation, he ought to ſhew 15550. whom, 72 
and for what cauſe. 9 Ed. 4. 25. [24] Th. D. 6085: 6 1 


„ 


(H. 47.) So, if the demandant or plaintiff uſurps a right to that which . 
Default of he claims, his writ ſhall abate; for he deſtroys his action by his 8 
DO en 275 act: as if he diſſeiſe the tenant pending an aſſiſe. Th, U I 2 

n 
1 Or, ſeize Hebeey of the infant pending a right of ward. Th. 2 
ſin by the D. J. 12. c. 21. / 9. Ot 
—— And the tenant "Natl plead this after default. 10 Ed. 3: 541. A, 
pending the 73. D. J. 12. c. 21. . 7. LIM 
* But it ſhall not be pleaded after verdict, in arreſt of 1 

el., . i F 80 
be) 9 

| Z Tit, 

(H. 48.) Jo, if the demandant enter pending the writ. 40 Ed. 3. 42.4 As 
Entrypend- Lat. 38. Th. D. J. 12.c.21./. 3. | 
ing the Or, enter into parcel, the NE abates. Th. D. I. 12. c. 21. N. D 

. {8 „le, 16,17, 21. Lut 1 


But an entry after ud, and before judgment, does not 
abate the writ; for it cannot be Pendel. R. 2 * 231. 
235. RN. Cro. El. 767. 

And it may be pleaded, pending the writ, before iſue. 24.8 

b. 
£ Or after iſſue, ſince the laſt continuance. 26 H. 8. 3. & 2 Gr. 
261. 

And therefore, the defendant ought to ſhew, how he entered, 
and at what time. Lut. 39. 

And into what parcel in certain. R, 2 Cro. 262. 

But it muſt be ſuch an entry as makes him tenant of the land; 
and ſo pleaded. 

And therefore, if the demandant goes upon the land without 
claiming any thing, the writ does not abate. 5 Ed. 4. 6o. Pl. 


Com. 92. R. ö Th. D. l. 12. c. 21. . 18. , 
| po And 
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And the demandant tay reply, that the tenant re-entered, 1 
and is now tenant. Th. D. I. 12. c. 21. / 22. 
So, by an entry for a condition broken . waſte, the writ 
Joes not abate. Qu. Th. D. 1. 12. c. 21. , 12. 
£ Entry into a park to hunt. R. 2 Brocunl. 2 31, 238. 


So, if the Jenandart demiſe the Thad to the tenant pending - Ole 49.) 
the writ. Th. D. J. 12. c. 20. Demiſe, &c. 
0 Or, if the plaintiff in a guare impedit preſent, and his preſentee | 
is inſtituted and inducted pending the writ. 4 Ed. 4. 19. [ 18.3 
0 Semb. Cont. Th. D. L. 12. f. 19. {+ 2, 3. 
But in a guare impedit, if the biſhop defendant admit the clerk, 
IN pending the writ, it does not abate, 42 Ed. 3.26. Th. D. „ 


15 6 ef be 


bY So if the Mlaintiff i in an aſfife for rent diſtrains for the rent. (H. 50.) 
D. Th. D. J. 12. c. 23. , 1. Paurſuit o 
So in a cgſſavit, if he diſtrains for ſervices pending the writ, other re- 
m, Th..D. Ln e 
7. So if the demandant recovers parcel againſt the tenant by auo . 
| ther writ. 38 Ed. 3. 16. C13. ] Th. D. l. 12. c. 30. fl 21. 
b Otherwiſe, if his bailiff diſtrains without his privity or conſent. 
ich Th, D. I. 12. c. 23. f. 1. 
his So, by diſtreſs for homage of the tenant, an an aſſiſe for rent 
D. does not abate. 47 Ed. 3. 79. 75. D. IL. 12. c. 23. , 3. 
An aſſiſe of common of paſture abates, if the plaintif uſes the 
Th. Common pending the writ. 33 A pl. g. 
Otherwiſe, if the beaſts come there by eſcape. 33 Af. pl. g. 
An aſſiſe of nuſance ſhall abate, if the plaintiff abates the nu- 
ſance pending the writ. 46 Ed. 3. 24. Th. D. . 12.c. 25. 


80, if the plaintiff receives part of his demand pending the (H. 51.) 
rit, the writ abates. Th. D. J. 12. c. 22. Receipt of 
As, in a bond with condition to pay a leſs ſum, receipt of parcel. 
part of the ſum abates the ſuit. 5 H. 7. 41+ 4. Aft. Ent. 7. 

b. D. J. 12. c. 22. %. 3. wy 

So, receipt of part in 1 upon a ſingle bill. * Al. 63. 

And a plea. of receipt of parcel abates the whole writ. 4 Ed. 4+ | 
55. Semb, 2 Vent. 135. 75. D. l. 12. c. 22. . 2. Fa 
But it muſt be pleaded, ſince the laſt continuance. Per Brian; 

H. J. 41. 4. Th. D. I. 12. c. 22. ,. 3. 

Muſt ſhew an acquittance for the money received, R. Al. 63. 

And it may be replied, that the receipt was for another debt. | 
. Ent. 8. AT 
So, receipt of a collateral thing does not abate the writ : as, 
pon an obligation to deliver twenty quarters of wheat, if he 


lead acceptance of fiſteen Ae bre vi. N. Cro. El. 2 53, 260. 


0 21. 


z not 
231. 


H. 8. 
) Ore 
tered, 
land; 


| 80 in all caſes whine the demandant relies upon a default, if (H. 52.) 
ithout Bi be found, tried, or * againſt ny the writ abates. Saving 25 


. Pl. h, D. J. 12. 6. 28. _— 
A 3 2 8 80 
And | | „ 


ö 

| 
9 
| 

4 
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o in a'writ againſt ſeveral, if the demandant relies. upon the 
Fes of one of them, who ſaves his default, the whole writ 
ſhall abate. Th. D. . 12. c. 27. f. 4. 


(H. 53.) So, if upon the return of che — cape, the tenant wages * 
Lawof non- law of non- ſummons, the writ abates. Th. D. J. 12. c. 27. 
ſummons. Or if the demandant refuſes his law, 75. D. I. 12. c. 25. 

6, 75 1 | 
Aud the judgment ſhall be, that the demandant nil capiat * 
brevie, and the tenant cal fine die. Co. Ent. 225. c. 

Bat if only one of the tenants makes his law of int 
mons, the writ abates only for ſo. much. Th. D. J. 12. c. 2), 
fe 3, 10, 11, 15. 

So, if the demandayt releaſe the default, the tenant may  phad 
without waging his la Co. Ent. 176. a. 

So, if the demandant be eſſoĩned at the return of the grand 
cape, the default is waived. 

So the demandaiit may releaſe the default at the day given for 
waging of law, or at the eſſoin day by aſſent of the tenant 
Co. Ent. 223. 

The tenant may wage his law of 8 where he wa 
'D. regularly ſummoned. Co. Ent. 225. c. Fide in Pro 

1, 2, 
a And 289 to have witneſſes for his credit, when he wage 
bis law: and this was enacted by magna charta, c. 28. 

For the regular triat of non-ſummons, ſhall be by wager of lay 
duodecimd manu. Co. Ent. 225, 328. 2 Inft. 45. 

Fhough the court may allow a leſs number than twelve. 

The tenant onght to wage bus law in perſon, and not by 2. 


torney. Co. Ent. 225. c. pe 
Aud at the day given for waging of law he may be efſoine; 
dut if he makes default at the effoin day, he hall loſe his land 
Co. Ent. 328. a. i 
But if a eorporation aggregate, which cannot wage their lan, q 
inſiſt upon non-ſummons, it ſhall' be tried by the country. 75 bb 
D. 1. 12. c. 27. /. 18. ah 
it, 
(H. 54.) If land be recovered b a ſtranger pending the wii the wnl 
ARt of a abates. Th. D. J. rz. 1 30. e I 
3 So, a recovery of parcel abates the writ for that part. 75. f 
ö 
— 3 


Though the recovery was by miſpleading of the tenant. 48 El 
3. 28.6. Th. D.1. 12. c. 30. %. 16. 

So a recovery in dower by default or render of the tenah 
with an averment, that ſhe had a right to recover. Th. D. A u. 
c. 30. / 17. 

So, a recovefy by the tenant againff the demandant himſelf bf 
default. 7 Ed 3. 360. Th. D. I. 12. c. 30. /. 7. 
| So, an aſſigument of dower in chancery . the writ, abate 
the writ for lo much. irre. 3. 19. Fe 


11 nn 4 


So, if two have a cauſe of action for the ſame thing, a recovery | 1 M 
by one abates the writ of the other. Th. D. I. 12. c. 30. ,. 27 9 
But, if a recovery be pleaded, it ought to be pleaded, „ 1 
execution is alſo ſued. Th. D. JI. 12. c. 30. /. 22. | 
But if the recovery was not againſt the defendant, but againſt . 
a ſtranger, it is no plea. -Th. D. |. 12. c. 30. .. 3. 
So, it may be replied, that the recovery was by colluſion. | 
J Ed. 3. 358. Tb. B. I. 12. c. 30. /. 6. | 
So ik the tenant enfeoff another pending the writ, and hw 
wards diſſeiſe his feoffee, who recovers againſt him; ſuch reco- 
very does not abate the writ. Th. D. J. 12. c. 30. 2 9. 
Nor, a recovery by nihil dicit, upon a wi it 1 after the 
firſt writ purchaſed. Th. D. J. 12. c. 30. f. 1 
Nor, a recovery by render, or default. 9g K. 6. 42. 7 H. 4. 
15. 5. Th. D. J. 12. c. 30. J. 14, 16, 17, 18, 29. 
If a recovery be pleaded, it is a good replication, that the 
tenant was tenant the day of the writ purchaſcd, and {ill i is. 


43 Ed. 3. 21. Th. D. l. 12. c. 30. %. 31. 


So the writ abates, if the tenant or * by his plea ſhews, (H. 55.) 
that the king is ſeiſed: as, in an annuity againſt a prior, a plea, Seiſin of the 
that the king has ſeiſed the priory into his hands, is good. Th. king, 
D. L 12. C. $3 / 1.3. 

So, a recovery by judgment upon a verdict found for the king, 
pending the writ. 18 Ed. 3. 26. 6. Th. D. 1. 12. c. 30. % 15. 

So, it is a good plea, æhat the land was held of the king in chief, 
and the tenant died, whereby the land was ſeiſed into the hands of 
the king who is now ſeiſed. 75. D. I. 12. c. 33. f. 6. 

But the writ ſhall not abate, if the tenant enfeoff the kiog 
pending the writ. Th. D. J. 12. c. 33. f. 9. | 

Or, if an office finda title in the king. 7h D. I. 18. e. 3.7 12. 


80 * writ abates, if the eſtate of the plaintiff or 1 (H. 56.) 
determines pending the writ: as, in annuity for an annuity Filate de- 

med until the defendant preſent him to a benefice, if the de- — 
endant pleads, that he did preſent him, and the plaintiff accepted BR 2. 
it, the writ ſhall abate, and the plaintiff ſhall have debt for the 
arrearages. 4 Ed. 3. 123. Th. D.l.12.c.18.f.1. 

Or, if the defendant pleads, that he tendered a benefice to the 
plaintiff pending the writ. 19 H. 6. 54. 14 H. 7. 33 32.3 
Th. D. J. 12. c. 18. f. 1. 

So, if an annuity is granted for years, and the term elapſes 
pending the writ. 34 H. 6. 20. 5. 15 H. 7. 1. Sav. 28. 
Th. D. J. 12. c. 18. / 3. 

If, pending waſte by tenant in tail, he becomes tenant. in tail - 
after poſfibilty. D. 1 Rol. 82. _ 

So an action againſt a villein abates by the entry of the lord 
m_ writ. 3 H. 6. 34. 4 H. 6. 14. 75. D. 5 
c 29 : 

A "ak againſt a mortgagee abates, if the mortgagor pays the 
money, and enters pending the writ. 39 Ed. 3. 36. {28.] 18 
Ed. 4. 27. [26.] 75. B. l 14-6: 29. 2. 1 

PF 
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An action againſt a diſſeiſor abates if the diſſeiſee enters pend. 


ing the writ. Th. D. J. 12. c. 29. /. 3. 


Or agaioft the feoffee of a Gee. 7 H. 6. 179. . D. 


4 12. c. 29. . 3. 
So, an aſſiſe 57 tenant by Ratute-merchant 5 if the time 


incurs. D. Sav. 28. 
. So, an ejectment abates, if the term ons en judgment, 


as to the land. 


But, when the action 1s only or a recompence in damages, 
the writ does not abate by the determination of the plaintiff 
eſtate ; as in a guare ejecit infra terminum, if the term expires, the 
plaintiff ſhall recover the whole in damages. D. Sav. 28. 
11 H.6.8.[6.] Th. D. l. 12. c. 18. /. 2. 

So, in ejectment, if the term expires, the plaintiff ſhall "i 
judgment for his damages. X. Sav. 28. 


So, a writ of waſte againſt a leſſee for years does not. abate, | 


if the term expires pending the writ. 75. D. J. 12. c. 18. J. 2. 


11 H. 6. 8. [6.1 
Nor covenant againſt the leſſee, 11 H. 6. 8. [6.] R. 1 Rol 


82. Th. D. I. 12. c. 18. /. 2. 


(0 Form of Pieading in Abatement. 
(1. 1.) Shall give a better Writ. | 


F the defendant or tenant plead a plea in abntement, he ought 
generally to give a better writ to the plaintiff or demandaat 
as if he plead non-tenure to parcel, he ought to ſkew, who is te- 


nant of that parcel. 10 Ed. 3. 497. Th. D. I. 15. c. 1. / 8. 


If he plead non-tenure to parcel, when two manors are de- 


manded, he ought to ſhew to which parcel. 5 Ed. 3. 144 
Un. "BY 

If he plead, that there are three vills in §. he ought to ſhew in 
which of the vills the land lies. N. Tel. 112. 

If he plead, parcel in another mig * TOY to ſhew EVE 
much lies there. 4 Ed. 3.137. 75. D. I. 15. c. 1. J. 2. 

If he pleud, that he was never of the vill Flies in the addition, 
be ought to ſay, of what vill he was. 5. D. 1. 15. c. 1. J 12, 
13. 

If he plead to the juriſdiction of the court, he ought to ſhew, 
what other court has * Sho. 192. Coup. 116. 


(1. 2.) When he need not. 


But if the plea goes to the matter and ſubſtance of the writ, he 
need not give a better writ ; as, in a dum ſuit infra etatem upon 


a demiſe by himſelf, the defendant may lay, that the leaſe 


way by the plaintiff and another, without giving another writ. 


. Th. D. J. 15. c. 1. 4. 


So, in a writ of entry, ſuppoling that the tenant had not 


0 r but by A. to "om * ne &c. the defendant may 


* , 
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that B. did not leaſe to A. without ſayivg to whom The 
[aſe was made Th. D. J. 15.c.1./. 7. 

So, in waſte upon a Jemife by the diaintilbs father, the de- 
fendant may ſay that the father of the plaintiff did not demiſe, 
without giving another writ. 6 Ed. 3. 260. 10 Ed. 3+ 525. 
Th. D. J. 15. c. 1. / 5, 9 | 

So he need not give another writ when the plea avoids the 
whole action of the demandant or plaintiff; as, if the tenant 
pleads nou- tenure to the whole. 33 H. 6. 38. Th. D. L 15. 


„ 


61, os ſuch vill 33 H.. 6. 0 nis. x6 1. 7 13. 

Or, entry of the demandant or plaintiff punding the writ. 
34 H. 6. 8. Th. D. l. 15. c. 1. . 14. 

And it is ſufficient to give a good writ without giving a ol 
demand: and therefore, if the defendant in dower ſays, that part 
lies in another vill, it is ſufficient, without ſaying how much 
lies there. 17 Ed. 3. 44. Th. D.l.15-c.1./. 10. 

[If in afump/it againſt two plaintiff ſhews he has outlawed 
one, the other ſhall not plead in bar that his partner was beyond 
ſea at the time of the outlawry; but though he cannot give 
plaintiff a better writ, yet he ſhould demand judgment whether 
the court would compel him to give further anſwer. . v. 
Parminter, T. 21 G. 2. Str. 1269. 


8 (I. 3.) Shall not plead two Pleas in Abatement. 


A man ſhall not plead two pleas in abatement ; for that will 

double: ay, in an aſſiſe, the tenant ſhall not plead miſnomer 

of himſelf, and if it be found againſt him, — de ſons fee. Th, 
D. E. e. . 1. 

In replevin, the defendant ſhall not plead — in a e | 
and alſo that he took the beaſts in another vill. 42 £4. 3. t9- 


[18.] Th. D. J. 15. c. 3. 16. 


Shall not plead two outlawries of the plaintiff i io abatement. 
Semb. Sho. 80. 


(I. 4.) But may, one after the other. 


But one after the other, he may: as, he ſhall plead to the 
perſon of the plaintiff; and if that be overruled, he may after- 


| wards plead to the form of the writ. Th. D. I. 10. c. 1. 


It appears that a defendant may plead as many different pleas ; 


in abatement in fucce Fon as he pleaſes under theſe reſtrictions, 


1ſt, that he do not invert the eſtabliſhed order; 2dly, that the 
latter plea be not repuguant.to the former; and zy. that the 
latter be not ſuch as was waived by the former.“ 125 


(I. 5. ) Or one to Part, and another to na Part. 


So he may plead one plea i in abatement of parcel and another 
to other n, as, in waſte, he ſhall * the demiſe to part, 
and 
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220 to the other part ſhall ſay, that it is not in the vill fuppoſed 
by the writ. 8 Ed. 3.402. Th. D. I. 15.c.3-f. . 

So non-tenure to part, and a recovery pending the writ to the 
other part. 75. D. J. 15. c. 3. ,. 11. 

So, in replevin for two oxen, property in a ſtranger as to one, 
and taking in another place as to the other. 9 H. 6. 39. Th. 
D. J. 15. c. 3. . 16. 

So, in gſumpſit, upon ſeveral counts, a plea in abatement- to 


one of the counts is good, though the writ be entire. Lut. 1 593. 


( I. 6. ) And two Defendants ſhall plead ſeveral Pleas in Abatement, 


So, one defendant ſhall plead one plea in abatement, and the 
other another; as, one executor may plead variance, the other ne 
ungues executor. 11 H. 6. 42. 75. D. I. 15. 6. 2. /. 6, 9 

So, in a quare impedit, one defendant may plead 10 feb church, 
and the _ no . biſbop. Hob. 249. 


(1 I. 7. ) o, the one ſhall plead i in Abatement, the other to =" 


Action. ö 


And one abt ſhall plead © in abatement, the other to the 
aQion. 17 Ed. 3. 24. 6. Th.D.l.15.c.2./. 3. 
As, one tenant ſhall plead outlawry in one of 4 demandants, 
the other hall take the entire tenancy, and plead to the action. 
18 H. 6. 20. Th. D. J. 15. c. 2. . 7. 

In debt upon a bond againſt two, . one may plead coverture 
in the plaintf, the other bre the deed. Th. D. J. 15. 


c. 2. f. 13. 


4 8. ) When a Plea i in Abatefrent, by one Defendant ſuffices 


for all. 


Tf oye 1 pleads in abatement, matter appearing in the 
writ, the other need not anſwer. Th. D. . 1 Is c. J. fe 2. 


(I. 9.) When nas; 
But if one of the defendants pleads matter 4 not 15 


fog i in the writ, the other muſt anſwer. ry 4 9. 


1. 15. 6. 7. f. 2. 
And if one deſendant pleads i in ahatement, upon which iſſue 


is joined, and the other pleads in abatement, upon which it is 


demurred, and the iſſue is found for the defendant ; the whole 
writ ſhall abate upon the verdict, without I the de- 


murrer. R. Hob. 250. | 
( I. Ll When a 8 who VP: in . bal 


plead over to the Action. 


If a defendant in an appeal plead i in abatement, he ſhall alſo 


ped over to the ear, not guilty. Th. D. J. 15. — x — 
| ey 
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18, &c. Co. Ent. 57. 4. | But that is not neceſſary ; for it is | 


well both ways. N. Sho. 47. And therefore, if the defendant 


plead in abatement without pleading over to the felony, the. plain- 


tiff may refuſe his plea, or move the court that he plead alſo 
to the felony ; but if he demurs, it will be well. R. Carth. 56. 


So if the defendant plead ſeveral tenancy, he ſhall plead over 


to the action or vouch. Vide ante (F. 12.) 


So, to an indictment for felony, if the defendant pleads in 


abatement, or juſtification, a matter which does not amount to a 


confeſſion of the felony, he ought to plead over to the felony, 


not guilty. St. P. C. 151, a. Adm. Fon. 346. EROS 
So, in an aſſiſe upon every plea to the writ, which is triable 
by the aſſiſe, the tenant ſhall plead over, nul tort, &c. Th. D. 
L. ig. e. . 3% | 85 | 
Bar = = matter of the plea in abatement is not triable 
by the recognitors, it is not neceſſary to plead over to the points 
of the writ: as, in an aſſiſe, if the tenant pleads to the perſon 
of the demandant, as outlawry, excommunication, &c. he need 


not plead over to the aſſiſe. Th. D. I. 15. c. 5. /. 13. * for the 


outlawry ſhall be tried by the record, and the excommunication 
by the certificate of the biſhop.* . 
So, if he pleads miſnomer of the demandant, or jointenancy 


on the part of the demandant. 28 , pl. 36. Th. D. J. 15. 
. 5. / 12. i 


Or, a miſnomer of himſelf. Th. D, J. 15. c. 5. . 7. Vid 


28 pl. 36. . 
So, in an appeal of maihem, the defendant muſt not plead 


over to the maihem ; for it will be a waiver of the plea in abate- 


ment. R. Mo. 457. Poph. 115. 


So, in an indictment, where the plea amounts to a confeſſion 


of the felony ; as pardon, releaſe, & c. he ſhall not plead over 
not guilty. St. P. C. 151. 4. . | 71 


AT 11.) A Plain Abatement ſhall be ſtrictly exact. 


A plea in abatement ought to be with preciſe and ſtrict exact- 


nels. - L. 14. | | | | 4 
Ought to be pleaded with certainty. Co. Lit. 303. 2. 
Ought to be certain to every intent. 3 Lev. 67. 
By the at. 4 © 5 Ann. 16. No dilatory plea ſhall be re 


ceived in any court of record, unleſs the party by affidavit prove 
the truth of it, or ſhew ſome probable matter to the court in- 


ducing the belief, that the fa& of ſuch plea is true. 


[To a plea to indictment, © that defendant is not named 
of the pariſh where he reſides,” there muſt be affidavit annexed. 


Rex v. Grainger, H. 5 G. 3. 3 B. M. 1617.] 
The attorney's affidavit to truth of plea in abatement is ſuffici- 


ent. Barnet 334. ] * for the ſlatute does not require the affidavit 


of the party himſelf, * 
(I. 12.) 


4 


/ 
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(J. 12.) How a Plea in Abatement concludes. 


If a Ant plead in abatement, a appearing in the 
writ, he ſhall begin his plea, ef petit judicium de brevi, and ſhall 
alſo conclude in the ſame manner. Per 2 J. Mo. 30. Lil. 
11. Dal. 33. 
If the Aion be by original, the plea in abatement begins 
and concludes by petit judicium de brevi. 5 Mod. 132. 

[A plea that the original was taken out before the day of pay. 
ment in the condition without any introduction, but conclyding 
et pelit judicꝰ quod bre ve cafetur, is good. Pickering v. Simond: 


P. 5 G. 2. Fort. 334-] 
If he plead to the writ and 8 the plea petit 2 


de Drew et narratione. 5 Mod. 132, 144. N 
If the action be by bill, the plea begins and concludes by Feli 4, 

Judicium de billa. 5 Mod. 144, 132. 1 
And ſhall not ſay, petit judicium de billa et narration ; for they 1 

are the ſame. 5 Mod. 144. 

If a plea in abatement concludes, 1 reſpondere debet, it will be te 

bad. R. 5 Mod. 146. 

A plea in 2 which concludes badly, cannot be good. up 
1 Sal. 297, 8. ; 

But if the defendant plead matter dehors, as non-tenure, ple 
jointenancy, &c. he ſhall conclude his plea by demanding judg- | 
ment of the writ; and need not ſay ſo in the beginning. Per it, 
two J. Mo. 30. Ac. Lut. 11. Dal. 33. mit 

If he 9 to the juriſdiction, he ſhall conclude, Judicium 1 16e 
curia vull cognoſcerc. Lat. 178. 8 

If to the perſon, Judgment whether he A0 be anſwered. Lat. upo 
1 78. defer 

And therefore, if the defendant plead, recuſant convict, which 8 
is in nature of an excommugication, and conclude, judgment of ordi 
the bill, it is bad; for he ought to conclude, judgment whether be oer. 
Hall be anſwered. Semb. Lat. 178. 80 

So he may conclude a plea to the juriſdiction, ft reſponder: ment 
debet. 5 Mod. 146. ſhall 

And in a plea of excommunication, judgment of the #rit, ſhall Sq 
not be prayed in the concluſion ; but he ought to pray, guod ſpec; 
loquela remaneat fine die. R. Lut. 19. Vide ante (E. 7.) U 


If the death of one of the plaintiffs or defendants be plead- 
ed, the detendant docs not pray Judicium de brevi, et quod breve 
caſſetur, but judicium fe curia alterius Procedere velit. R. 3 Ler- 
120. Vile ante (H. 33.) 

If che plaintiſf replies to a plea in abatement, he ought not to 
conclude with a demand of damages. N. 3 Mod. 28 1. Sho. 
155. N. Sho. 255. Cont. Co. Ent. 160.— Acc. if the plaintilf 
by his replication confeſſes and avoids the plea ; otherwiſe, if he 
jains iſſue upon the plea; for then final judgment is given, i 
found for the i. Per Holt. 

(.. 13 
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(1. 13.) When it ſhall be waived. 


The defendant may waive his plea in abatement, after the 
plaintiff has replied to it, and plead to the action. 8 Ed. 3. 
417. Th. D. J. 15. c. 8. J 1. 5 | | ( 
But after the parties are at iſſue upon a plea in abatement, 
the defendant cannot waive it. Th. D. J. 15. c. 8. / 3. De. 1 
If a plea in abatement contains matter in bar, though it con- 4 
cludes in abatement, the defendant hath his election to take it in | 1 
abatement or in bar: as, if he plead, others jointly poſſeſſed. 


R. 2 Med. 64- 


(1. 14.) What Judgment ſhall be upon it. 


If the tenant or defendant plead in abatement, and the. de- (1. 14.) 
mandant or plaintiff demur to it, the judgment ſhall be only, Reſpondeas 
that the defendant anſwer over, if the plea be diſallowed. 75. Outter, 


D. J. 16. c. 11. f. 1, 3. N. 5 Co. 111. a. N. Tel. 112. D. ba 
ey 1 Vent. 22. ä | 55 5 
Though it be adjourned to another term, before the plea is de= 
be termined, 75. D. J. 16. c. 11. 1. R. 22 4. 6. 55. 6. n 
Though the plea in abatement be pleaded by a wife, received 
od. upon the default of her huſband, Th. D. J. 16. c. 11. ſ. 8. 
Though the demandant or plaintiff tender an iſſue to tlle 
re, plea in abatement, and the defendant refuſes it. 10 JI. 4. 6. 
dg · Though the plaintiff and defendant join in demurrer upon 


it, in the ſame form as upon a plea in bar; for the plaintiff com- 


mitted the firſt fault. R. 1 Vent. 137. Vide Lut. 197, 1643. 


uſt 1665. | | | 
80, if a plea to the juriſdiction of the court be diſallowed 
at. upon a demurrer, the judgment ſhall only be, that the tenant or 
defendant anſever over. 35 H. 6. 4. Th. D. J. 16. c. 11. F 12. 
ich So, if a plea in abatement he tried by the certificate of the 


01 ordinary againſt the defendant, it ſhall only be, hat he anſwer 
y be over. Lat. 178. „ | | 5 
So if the defendant prays aid of the king, and demands judg- 


dere ment, / rege inconſulto, which is diſallowed upon demurrer, it 
ſhall only be, 70 an/wver over, N. 5 Co. 111. 4. 
hall So if the defendant pleads infancy, and it is tried by in- 


od ſpection, it ſhall only be, to anſwer over. 1 Lev. 163. 
Upon a demurrer to a plea in abatement, the defendant ſhall 


ad- not take exceptions to defects in the declaration. N. Lut. 1592, 
eve 1667. R. 1 Sal. 212. Carth. 172. Except, where the plea 
"£4. in abatement, is pleadable in bar. Semb. Lut. 166 444. 


If a reſpondeas ouſler be awarded, notice to the defendant is no 


t to neceſſary ; for he ſhall be ſuppoſed in court. 1 Sal. 8. ON 


till But if the plaintiff or demandant join iſſue upon a plea in (l. 15.) 
he abatement, and it be tried againſt the tenant or defendant, final Final judg- 
„ if odgment ſhall be againſt him for the delay. 2 Ed. 4. 11. Cro. ] ment. 
ü Th. D. I. 16. c. 11. T 11. 1 Lev. 163.— Per Ws. Tel. 112. 
13. Vent. 22. Nay. 119. Lat. 178. Fr. R. 416. „„ 
hs. | | _ Though 


* 
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; Though the defendant or tenant, who | joins iſſue, be an duft, | 

R. 1 Lev. 163. 5 | 
80 upon a demurrer to a plea in abatement, after the laſt 
continuance, if it be adjudged againſt the tenant or defendant, 

final judgment ſhall be againſt him. 1 Sid. 252. Vide Al. 66. 

So, if a defendant demur to the count in abatement, final 
judgment ſhall be againſt him; for he ought to prone” ig 

abatement, if there was cauſe. R. 1 Sal. 220. 

I So, if a plea in abatement be plead in bar of the aQion, 

| final judgment ſhall be againſt the defendant or tenant, if the 
plea be diſallowed. R. 1 Sid. 189, 190. Per Cur.— 1 Vent 

136. N. Laut. 42. D. Lat. 178. Vid Lui. 197. R. Med. 
Ca. 102. 1 Sal. 3. 

I So, if defendant pleads miſnomer in Chriſtian name; -repli. 
cation he was known by the name of A. L. as well as B. I. 
iſſue thereon, and verdi& for the plaintiff; judgment muſt be 
final. Eichorn v. Lemaitre, H. 8 G. 3. 2 Will. 367.] 

So, if his plea be commenced in bar, adio non, Ic. though 
it concludes in abatement. D. 1 Vent. 136. Semb. Cro. E. 
203. Semb, Cont. Sho. 4. Vide 1 Lev. 312. 

So, if a plea be to the action of the writ, and concludes to 
the writ and the plea is diſallowed, there ſhall be a peremptory 
judgmeot, though the demandant or plaintiff demurs. Lat. 175. 

So, if a bad plea be pleaded, and the plaintiff demurs, and 
the defendant joins in demurrer, as to a plea in bar. N. Al. 17. 

'So, 1f the defendant avows or makes conuſance i in repletin, 

and then traverſes the place, which is matter in abatement, but 
concludes with praying a return ; though he afterwards demurs 
in abatement, there ſhall be final judgment. R. Mod. Ca. 102. 

But if the defendant pleads, Another who ought to be joined nit 
named, and in the commencement of the plea petit judicium di 
billa, et ſi aftionem poterit habere verſus eum ſolummodo, Cc. there 
ſhall be only a re/pondeas ou/ter ; for the defendant does not ſay, 
adio, non, c. generally, but adds adlionem non, &c. verſus enn 
ſolummodo. N. 1 Vent. 136. 

So, if the plea goes in abatement, though the be prays 

judgment de narratione, the court may award a reſpondeas ouſler ; 
for the defendant cannot aſſign for error, that which was for his 
advantage. 1 Sal. 210, 211. 

So if the defendant in replevin pleads in abatement, a taking 
in another place, and traverſes the place in the declaration, upon 
which the plaintiff replies, and traverſes the title made pro re- 
torn* habend”. to which the defendant demurs the ſame term; 
the replevin abates, and ſhall uot be diſcontinued. Per three J. 
Holt. Cont. Carth. 139. 

So, if the plea in abatement be good, and the plaintiff 
replies as to a plea in bar, it will be a diſcontiuuance. F, g. 269, 
270. Carth. 187. 

If the plea be bad, there ſhall be a reſpondeas ak V. x 


09. 270. 


0 16 


105. R. to be good. 3 Lev. 182. R. Cont. 
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(1. 16.) At what Time a Plea in Abatement ſhall be pleaded. | 


* Every plea in abatement muſt be pleaded before the rule for (7. 16.) 
pleading be out, and cannot be pleaded after an imparlance, un- After de- 
Jeſs the declaration be delivered fo late in term that the defendant fence. 


is not bound to plead it in that term, or be delivered after term: 
in both which caſes, the defendant may, within the firſt four 
days incluſive, of the ſubſequent term, plead any plea of abate- 
ment as of the precedent term, whether a rule be given or not, 
and Sunday is one of the days. 1 Term Rep. 278.“ 

And the four days for pleading in abatement are both incluſive. _ 


Id. 277. And the plaintiff may ſign judgment, if defendant - 


plead in abatement after the four days are expired, whether a rule 
to plead has been given or not. Jd. 689 
The form of the defefice is ſuch, et prædid' A. B. defendi 
wim et injuriam quando, &c. ct damna, et quicquid quod ipſe 
defendere debet, &c. Co. Lit. 127. 6. | OY 

By the firſt part of the defence, the defendant makes bimſelf 


party to the action, viz. by theſe words Cdeſendit vim et injuriam 


quando, &c.) By the words, [et damna, ) he affirms, that the 
plaintiff is able to ſue, and recover damages; and by the third 
part, (et quicquid quod ipſe defendere debet, he affirms the juriſ- 
diction of the court. Co. Lit. 127. 5. . | 
Till the defendant has made himſelf party by the firſt part of 


the defence, ( deſendit vim et injuriam, & e.) he cannot plead to 


the diſability of the plaintiff or any other plea. Co. Lit. 127. 6. 
And therefore, after the firſt part of the defence, he ſhall 
plead to the juriſdiction of the court, or any other plea in abate- 
ment. , 5 „ 

For, (defendit vim et injuriam, quando, &c.) is not a full 
defence. R. Cont” Sit. 273. R. Cont. Lut. 7. But R. Acc. | 


Hard. 365. and Semb. by many authorities. ut. 7. 


Dicit without {venit,) is ſuſſicient. R. Sal. 543, | 
1 61 Carth. 5635 N 5 eee 
It is ſufficient at the day of appearance, when he is in cuſlodia 
mar —Otherwiſe, if after another continuance. Shin. 582. 
And (venit) without more was allowed. Lut. g. 3 Lev. 
3 Lev. 240. 
Dub. per Hale, 1 Vent. 222. | „ 
Though it was ſhewn for cauſe upon a ſpecial demurrer. Lui. 
g. Semb. Lut. 1594. R. 1 Sal. 217. But the plaintiff might 
have refuſed the plea. R. 1 Sal. 217. | | 
Yet, [venit et defendit vim et injurian, ) without more, is the 


ſure y. Late 9. 


But after a full or general defence, the defendant eannot plead 
to the juriſdiction of the cout. 7 //. 3. , 
Nor to the diſability of the perſon ; as villenage, outlawrys 
Se. Co. Lit-127.b; Th. D. J. 14. c. 1. ,. 4 Lut. 7. | 
Nor miſnomer, or reſidence in another vill, 19 H. 6. 1. 5. 
13D C166 4%kS$ ©: | 5 
Nor, alien born. Semb. Sho, 349. | 

| After 
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I. 7.) 
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A B A N N. 


After an attorney made, the defendant ſhall not plead miſuo. 


After attor- mer of himſelf. Th. D. I. 14. c. 6. . 5. F. N. B. 27.4. 


ney made. 


(I. 18.) 
Aſter ſour 
days after 


declaration. 


(1. 19.) 


After im- 


parlance, 


ſpecial, 


(I. 20.) 


General. 


/ 


the addition, 


Nor that there are others of the ſame name in the ſame Coun» 
ty. . D. 4- 

For a miſnomer muſt pleaded in proper perſon, and not 
by attorney, len there be a ſpecial warrant of attorney, 
Lut. 11. 

So, he mall not plead, after an attorney made, a miſtake, of 
R. 8 H. 6. 9. b. 

* he ſhall plead villenage in the plaintiff, Th. D. J. 14. 
c. 6 

So, if a plea of miſnomer by attorney be raceiont; and the 
plain tiff demurs to it, it will be good: for, it is a cauſe for refu- 
ſal of the plea, that a general attorney cannot appear for any 


other than the defendant ; but it is no cauſe for a demurrer to 
1 


the plea. - N. by all the judges aſſemhled together. M. 
3- between Creamer and Wicket, ( Reported 1 14. Ray. 50g.) 


Tf a declaration be delivered within term, the defendant 
may plead in abatement at ary time within the ſame term. 
Mod. Ca. 175. 1 

So, if it be delivered to any one in cuſtody. Sal. 515. 

If it be delivered after term, or within four days before the 
end of the term, he may plead in abatement, or to the juriſdic- 
tion, within the firit ſour days in the ſubſequent term. 1 Sal. 
07. 
: Bot if it be i more his. four days before the end 
of the term, he ſhall not have any time for pleading in abate- 
ment, after the beginning of the next term. Mod. Ca. 175. 


After a ſpecial imparlance, the delendant may plead to the 
juriſdiction of rhe court. N. Lut. 46. 

Or any plea in abatement ; as, outlawry, &c. Lav. 6. 

But the imparlance ſhall not be with a /alvo to the _- 
diction of the court. Tut. 46. Semb. Cont. 1 Sal. 1. 


Aſter genetal imparlance, defendant cannot plead in abate- 
ment without obtaining ſpecial imparlance within the four 
days. Barnes 224, 334. 

After a general imparlance the defendant ſhall plead any 
plea to the action; as, alien born, profeſſion, outlawry, &c. in 
bar to the action. Th. D. J. 14. c. 2. /. 20, 21, 27. 

Baſtardy, in bar to the action. Th. D. J. 14. c. 2. , 21. 

Though the outlawry was after the action commenced, 


3 Mod. 11. 


1 


c. 2. /. 16, 


Or, a plc a in abatement, which engl of matter dehors, and 


not appearing in the writ, which ſhews that the writ never 


Vide Th. D. l. 14. c. 2. /. 16, 


was good; as, No ſuch vill. 


25» 29- 
That the vill oppoſed is a bawlet of D. 7. D. l. 14. 


c. 2. fo 25. 
To Dates and none without an addition. 755. D. J. 14. 
Another 


1 


g 5 | . „ 9 
| AB e . 
Another action depending for the ſame cauſe. Per Hale, 
1 Vent. 236. | | [ee NY 
Non tenure. Th. D. J. 14. c. 2. , 18, 25. R. Cont. 
3 Lev. 55. Dy. 210. b. | | £ 
Jointenancy. N. 2 Rol. 41. Cont. Dy. 210. b. Ace. Th. 


D: 4 $4-16- 4% + $%s- 38+; 
That the plaintiff or defendant is a knight, earl, &e. Th, 


D. I. 14. c. 2. / 18. | | 

Or, covert-baron. Th. D. J. EP, c. 2. fe 18. 32 H. 6. 
12. [11.] R. Cont. Lut. 24. hon: | 

Or, dead. 

Or, depoſed. Vide Th. D. J. 14. c. 2. / 30. | 

After imparlance, one may have a view. Cont. per Cur. but 
the prothonotaries, and clerks acc?. Dy. 210. 6. 

But, after a general impariacce; the defendant cannot plead 
to the juriſdiction of the court : as, ancient demeſne. D. 1 Vent. 
236. Dub. Cro. Car. 9. Vide ante (D. 9.) 

Nor, after an imparlance ſalvis exceptionibus tam ad breve . 
ad narrationem. Adm. Lut. 45. Hard. 365. 

Nor, after an imparlance ſalvis exceptionibus ad juriſdiftionem ; 
for this amounts to no more than the former. Lu. 45. 

So he cannot plead privilege after a general imparlance. : 
N. Lut. 639. Hard. 365. 1 Sal. 1. 

Nor, in diſability of the perſon of the plaintiff; ; as, alien 
born, excommunication. Semb. Lat. 179. Kelw. 93. Viale 
75. N. 1 14. % at 

Outlawry. N. Lat. 179. Vide Th. D. 1 14. e. 2. fo 21, 
2 
* convict. Dub. 2. Mod. Ca. 43. P = Lid. | 
381. [ Curven v. Fletcher, P. 8 G. Sir. 520. ] 

Baſtardy to an action by one as heir. 75. D. J. 14. c. 2. 
Fe Bb: | 
Another, who ought to Join, not named. R. 1 Vent. 
136, 184. | 

Bad addition. R. Med. Ca. 80. ro 

No ſuch perſon in rerum naturd. 4 H. 7. 17. Th. D. 
J. 14. c. 3. / 2. | 

Nor, in difability of the tenant or c defendant. 

As, coverture. R. Lut. 24. | 

Miſnomer. 5 Ed. 4. 78, 103. b. D. 1 Vent. 236. Vide. 
Th. D. J. 14. c. 2. f 24 Miſnomer of the plaintiff, 

Falſe addition; as, no ſuch vill as is mentioned in the addi- | 
tion. Th, D. . 14. c. 2. /. 17, 25, 29. | 

That he is adminiſtrator, not executor. R. 2 Lev. 190. 
Th. D. J. 14. c. 2. f. 21. 

That he has the entire tenancy in himſelf, after a joint im- 
parlance. 40 Ed. 3. 40. Th. D. J. 14. c. 2. f. 35. 

Non-tenure, general or ſpecial. N. 3 Lev. 55. Dy. 210. 
b. Cont. in marg. tbidem. Acc. per Dyer. Mo. 33. 

Nor can he demand oyer of a deed. Vide in Pleader (F. 2. .) 


Th. D. I. 14. c. 2. , 22. 
Or 


96 5 A B A T E M E N T. 
Or plead in abatement of the writ, matter appearing 5 it; 
as variance between the writ and a teſtament. - Th. D. I. 14. 
c. 2. f. 22. 
That the action was commenced before the cauſe of ation 
arole. 2 Lev. 197. 
Or, plead in abatement in treſpaſs, no ſuch vill, or hamlet, 
7 Ed. 4. 1, Th. D. J. 14. c. 2. /. 25. 
That there are three vills in S. R. 7 el. 112. 
Yet, if a man pleads after imparlance in abatement, when the 
plea was not pleadable after imparlance ; if the plaintiff does not 
demur, but replies, the plea ſhall ſtand. Adm. 1 Vent. 236. 
3 Or, the plaintiff may in his replication * the imparlance 
1 by way of eſtoppel. Lut. 23. 


. (1.21) After prece partium, the defendant bis given judici i Juri heben, 
After frece partem facit reſponſibilem, malum breve affirmat, malum proceſſum ra- 
* tificat. Per Willy, Tb. D. I. 14. c. 2. f. 13. 

And therefore, after prece partium the defendant ſhall not plead 
to the perſon of the. plaintiff, or defendant; as, non-tenure. 
Mo. 33. Th. D. J. 14. c. 2. /. 8. But if prece partium be 
given before the count, the tenant may plead non- tenure after 
By Herle, P. 7. Z. z. 311.“ 

Another, who ought to join, not named; as, parcener, join- 
tenant, &c. Th. D. J. 14. c. 2. J. 5, 10, 14 

Entire tenancy. Th. D. J. 14. c. 2. f. 14. 

Several tenancy. Th. D. J. 14. c. 2. / 14. - 

Coverture of the plaintiff, or defendant; 4 Ed. 3. ys 
Th. D. l. 14. c. 2./. 3. 

Nor, to the writ. 

Though it be matter l ; as, No ſuch vill, or hamlet. 
Vide Th. D. l. 14, A 2. f. 1. 

That the land in demand contains a leſs number of acres. 

That another anceſtor was laft ſeiſed. Th. D. J. 14. c. 2. % 5. 

That the demandaut is ſeiſed by diſſeiſin. Th. D. J. 14. c 2. 
, 32. * But it is ſaid, that, after prece partium, the tenant 
may plead, to the writ, any thing that ariſes from the demand- 
ant's own ſhewing. Th. D. J. 14. c. 2. 4 6. Unleſs the dies 
be alledged lince the laſt continuance. 24 


- (I. 22.) Aſter oyer, the defendant ſhall not fled to ha perſon of 
After oyer. the plaintiff, cr defendant. | 


* 85 As, non-tenure. Th. D. J „ | 
3 Another executor not named. Z2 * 3. 19. 3. Th. D. 
J. 14. c. 5. . | 


(1. 23.) Aſter a plea to the action, PS acleodine ſhall not 1 


Aſter a in abatement, except, where he pleads it, afler the ” continuance: 
Flca, in bar. 73. D. J. 14. c. 14. 1 Kol. 176. : 
Nor aſter errors aſſigned. Th. D. J. 14. c. 15. 
So a writ of it ſhall not be allowed for the defendant 
R. Dal. 35. 10 


— 


ABATEMENT. 
Yet after iſſue, outlawry for felony was pleaded, without ſay- 


ing, after the laſt continuance. 75. D. I. 14. c. 3. 1. | 
So in a precipe quod reddat, after a plea in bar, if the demand- 
ant by his replication claims the land as held ofhim by the te- 
nant, he may diſclaim, though it-be only'in abatement; for he could 
not diſclaim before; for prima facie he ſhall be intended to be a 
pernor or diſſeiſor, and no one can diſcldim but the tenant, which 
till the replication he does not appear to be. 11 H. 7.14. 


But after the laſt continuance, the defendant ſhall plead any 
plea in abatement, by which the writ ſhall be abated : as, to the 
perſon of the plaintiff, &c. 2 Cro. 82. 2 Vent. 58. 5 

And this, after the laſt continuance of a demurrer, as well as 


Semb. Cont. Mod. Ca. 9. | 
5 Martin v. Wywill, H. 8 G. Str. 492. 


4 


And a plea, after the laſt continuance, was admitted a week after 
the term commenced. 2 Fon. 129. | 


- 


| - Puis darrein continuance mult be verified, or it will be ſet aſide. 


(I. 24.) 
Aſter the 
] 


aſt conts 


Nuance. 


upon an iſſue. R. Hob. 8 1. Cont. Mo. 871. Vide poſt. (1. 3 5: ) 


q 
e. So, if at % prius, the jury remanet pro deſedu juratorum, there 
e 
x 


may be a plea, after the laſt continuance, to the day in bank, though 
it was not tendered at the ni prive. Bro. Contin. 30. : 


So the defendant ier the laft continuance, may plead entry into 


It» parcel. R. 2 Cre. 261. 


If a plea in abatement, after the laft continuance; be bad, final | 


judgment ſhall be againſt the defendant. Vide ante (I. 15.) 
So a plea, after the laſt eontinuance, ſhall be amended. R. 
5. 2 Cro. 262. : : | . 


So the defendant ſhall plead in bar, after the laft continuance. 


Adm. Co. Ent. 518. a. Cliſt 630. Bro. R. 187. 
et. And a plea, afler the laſt continuance, ſhall conclude to the ac- 
: tion, not to the inqueſt, R. Cro. El. 49. Lut. 1143. 

[It cannot be rejected by the court, if it be verified by affidavit ; 
and they cannot determine whether it 13 a good plea or not, but 
2. on demurrer. Paris v. Salkeld, H. 2 G. 3. 2 Wilf. 137. 
ant And after ſuch plea at % prius, the court ſhall not proceed to 
d- trial. 1 Bul. 92. 5 f 8 


il And, the plaintiff ſhall not reply at nf prius, but in bank. 


1 Bul. 92. Agr. 10 H. J. 21. 35. 2 Crb. 262. 


80 if the plaintiff demurs at njff prius to a plea, after the la, 


of ontinuance, it ſhall be adjourned, and not determined there. 
ard. 112. 10 H. 7. 21. 3. R. 2 Mod. 307. | | 
And the juſtices may receive ſuch plea at , priue. R. 2 Rol. 
DAP 30 35 3 
But, if the plea appears for delay, they may refuſe it; for it 
in their diſcretion. Per Tanfield, 2 Rol. 630. I. 35. Semb. 
lead 2 Cro. 261. Fa ; f 1 * 
= But he ſhall not plead a plea, after the laſt continuance, after a 
writ of inquiry awarded; for he has no day in court. Bro- 
| ontin, 61, 83. : | CET 
ant. Nor, after a verdict at ni prius. Vide poſt. (I. 34.) 
Vor. I. H | ory. 
yet 
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bhbere ſhall be no benefit of it. 1 Sal. 178. 


(l. 25 ) 


After a 
view. 


1142. 


 guarto die poſt was afterwards; for ad hunc diem does not relate to 


8 —4 or for the advantage of the king. 75. - J. 14. c. 


r MEN N. 


Nor, after a demurrer. Semb.' Mod. Ca. g. 
So a plea, after the laft continuance, which ſays, ad get 4. 
viz. die Jovis prox. poſt Odab. Trin. &c. when the guarto die 90 
was die Mercurũ, is bad; though the proceeding was adjourned 4 
tie Merturii to the next day. R. 2 Pent. 58. | 
So, if it age, Pee ult. contin', et ante hunc diem: Semb, Ls 


Sp a fat ert after the laſt continuance, et ante hunc diem, viz 
29 08. where the day of the return was 27 08, is bad, though the 


the day of grace, but to the day of the return. R. Co. Eu 


$17: d. 
Yet, after a plea i in bar, the defendant ſhall have only one ple; 


the laſt continuance, unleſs it be a matter apparent to the jub 


12. 16 H. 7.11. 6.12.6. 
And a plea, after the laft continuance, waives the . in | bar, an 


So, it ought to begin with a relida verificatione of the pla 


Co. Ent. 518. a., 
If any thing happens, which abates the writ, belive any ple; 


pleaded, the defendant may ſhew the day when that was dont, 5 
and plead it without ſaying, after the laſt continuance, Per Lit ; 
15 Ed. 4. 5. e eee 
So, if any thing happens pending the writ, — before iſſ 75 
Joined, which goes in bar, or proves the writ abated, and ra 
abateable only, it may be pleaded without ſaying, after the 22 the 
tinuance. Semb. Lut. 1178. f 
Though there be a continuance after the thing happened. Lt 41 
1178. 
Yer i in ſuch caſe it ought to be ſhewn, that it happened pend : 
ing the writ. . Semb. Lut. 1198. 3 
So, outlawry, after the declaration delivered, and before pla B 
may be — in bar, without ſaying, after the la aft continua in ej 
R. 5 Mod. 11., 1 Sal. 178. | 
Baut, a plea of any thing which happens after Ame joined, ml A 
| ſay, after the laſt continuance. Lut. 1118. the t 
So, on an imparlance to next term, and plaintiff gives a rela - 
to defendant in the mean time, he may plead the releaſe in bar wy a 
an original plea, as it is before iſſue, but after iſſue joined, i 8 80 
muſt be pleaded *. darrein conlinuance. . Price v. Kendrick. I . 
338. ＋ 2 
After a view the tenant or defendant ſhall not plead to the j J 4 
riſdiction of the court. Th. D. I. 14. c. Ne 
Nor, to the perſon of the plaintiff. Th. D. I. * c. 4. bis le 
Nor, matter apparent in the writ. | 
8 to the form of the writ; a8, no ſuch vill. Th. D. L1 B 
4/3. 
That Dale where che land i 16 ſuppoled, i is not a vill nor a han 2 g 


. 


& B A 1 E M E N ＋. 
That Dal: n of Saks. 73. D. L 14. c. "PE 4 


Miſnomer of the vill, or manor. Th. D. . Mite 4.f. 6, 30. 
Miſtake of deſcent. Th. D. J. 14. c. 4. F 10, 1 5 0 F. 


90 3 Lev. 219. | : 
ed 4 5 of one mentioned in the deſcent. Th. D. . 14. c. 4. 5 
21, 3 
Lu. . Th. D. I 14. c. 4. J 16. 
5 Nor, any thing that does not ariſe upon the + view. Seb. | 
vs 5 Lev. 219. 
h the And it is not neceſſary, that the 33 plead the view 
Keio for the writ of view being returned of record in the ſame court, 
Eu. the judges will take notice of it without pleading, R. 3 Lev. 
ple "Tas a plea, which the tenadt or defendant ſhall not have * 
ie jul a view, he ſhall not have after demand of a a view. Th. D. J. 14. 
+ 44./ 37. 
But, a matter which appears by the view, ſhall be pleaded after 
ry and the view, though it be to the juriſdiction of the court, or to the 
| erſon of the plaintiff or defendant, &c. As, ancient demeſne. 
ple 3. D. I. 14. c. 4. , 36. 3 Lev. 4. 5 
Non- tenure. Semb. by the flat. W. 2. 13 Ed. 1. 48. Shs 
* That the land lies i in another . Th. D. 1. 14. 4. 4. 
one, 


38. 
Or, in another vill. 7. D. J. 14. & 4. / 3. . 
That the ſame land is twice demanded. 7 H. 6, 39. [ 36. 3 | 


e e 76. D. 1. 14. c. 4. / 38. 
nd nag So, a thing which goes to the matter, not only to the "TE of 
aft 


the writ ; as, a miſtake of title. Th. D. J. 14. c. 4. / 22, 34. 
Miſtake of the action. 75. D. J. 14. 6. 4. . IT, 17, 18, - 
3 Lev. 119. 
Non-ſummons of one tenant. Th. D. J 14. . 4. A 23. 
If the tenant or defendant plead after a view, he ſhall ſay, te- 
nementa in viſu pofita, &c. 3 Lev. 405. 
e pl But to ſay, in viſu poſita, when there cannot be a view, as 
nua in JjeAment, Kc. is ill, R. 3 Lev. 405. 75 


After law of non-ſummons, or day geen to wage his law, (1. 6.) 
the tenant ſhall not be received to plead any thing: nor can he Aſter law 
ſay, that the demandant has taken huſband, after the day for wa- of pores 
ger of law. 1 e 

So in an action againlt ſeveral, after wager of law one cannot 
take the entire tenancy upon himſelf. Th. D. J. 14. c. 16. 
„ | 
Nor ſay that one of the tenants is dead. Th. D. J. 14. c. 16. 
78. | 
Nor plead nen- tenure; for he admits himſelf tenant t by waging | 
bis law of non ſummons. N. 1 1 Leo. 12 | 


But a man may plead after default ; and therefore, at the re- (1. 25. 
turn of the petit cape, the tenant ſhall plead, that the demandant After de- 
in profeſſed, without ſaving his default. 39 Ed. 3. 20. £16] fault. 
Vide Th. D. I. 14. c. 16. / 21. 

H 2 0 Or, 


"AV ATE n E * 
: 703 that the * TEAM is outlawed nee the laſt continuance, 


. ha > ale was ER for the life of A. who is dead, and 
that he in the reverſion has entered. 75. D. J. 14. c. 16: 4 30. 
That the demandant has diffeiſed him after detzult. 3. D. 


J 14. c. 16. /. 13 
So, the etl without ſaving his default, may plead ſome. 
thing, which ſhews the writ to be abated; as, death. Co. Lit, 
03. B. l 


And — which is apparent in the writ. C0. Li. 


8. 
E et if the tenant ſaves his default, he may take the entire te 0 
nancy upon him. 18 Ed. 3. 27. 6. Vide Th. D. J. 14. c. 16. t 


. 14, 20. 
Or plead that the tenements are ſeiſed into the hands of the t 
kiog. 75. D. J. 14. c. 16. /. 18. {. 
So, at the return of the 2 cape, the tenant ſhall plead, 
without ſaving, his default, ad in himſelf: for he had not 
before appeared. to affirm the tenancy in his perſon. 6 Ed. 3. 
254. Th. D. I. 14. c. 16. f: 7. 'S 
That the ee e had diſſeiſed him after default, and is lll 
tenant. Th. D. J. 14. c. 16. / 9. oF 
In dower, that the demandant after default had received fuck | 
land for her dower. Th. D. J. 14. c. 16. /. 11. N par 
Non-tenure. Th. D. J. 14. c. 16. 17. $% | | 
| Rp | ö n 
(1. 28.) After, . the tenant that not plead to the form of the ic 
After writ. Th, D. J. 13. c. 10. f. 1. J. 14. 6. J. J 2. 5 Ed. 3. 22; 1 
voucher. Nor, variance between the writ, and ſpecialty.” Th. D. I. 14 N 
c. 7. J. 2. 6 Ed. 3. 265. 1. 
But, after voucher he hall plead, that the demandant has dil. B 
pp an the writ: 4+ Ed. 3. 148. Th. D. J. 14. c. th 
, 13 
That the demandant has taken buſband fince the laſt continu- | 
ance. 32:£d. 3. 1. 6. Fh. D. I. 14. c. J. J. 5. I 
That the demandant is outlawed, 21 Ed. 4. 64. Th. D Wi" + 
1. 14. c. %. „ | 2. 
A Ts pending the writ. Sem. Th. D. J. 14. 6.) So 
7 8, 9 | 1 FB | bate 
| | 14. 
Ns So, Ker 44 grit; the, tenant ſhall not plead a vatidnce be 80, 
ade tween the plaint and ecialt .2 AF pl T5. D. l ik it in 
T 9 A pl. 55. 1 
| So, after aide prie of a parcener, he ſhall not plead, another is 4 
pPrereener not named. 9 H. 6. 5. Th. D. l. 14. c. 8. f. 5. cia 
But, after aide prie, the tenant ſhall plead matter apparent is P 
the writ in abatement, as amicus curie. Th. D. J. 14: c. 8. J. 4 An 
11 H. 4 67. als, 
| | And the tenant and pries in aide may join to plead a matter ap- ult 1 
e pPaoreut, as amicus curiæ, but not otherwiſe. Th. D. J. 14. 6 b. 
, 6. | | Af 
5 So, ndai 


ABATEMENT rer 


” So, che tenant and prie in aide may plead darrein ſeiſin in abate- 
D. ment. 10 Ed. 3. 527. Th. D. J. 14. c. 8. 0 6. ; 
| Or, other matter in deed. 11 H. 4. 28. Th. DE 14. 4 . © 
ne. 6. 
* 4 So in a fare facias upon a fine, after 5 9 the tenant ſhall : 
| plead, auterſoits execute, Th. D. J. 14. c. 8. % 2. | 
After excpiſhment in __ 4 2 * facias awarded, 4 (1. Fr 
te- defendant ſhall not plead, that the demandant was outlawed after After gar- 
16. the laſt continuance. 11 Ed. 4. 14. (11.] Th. D. J. 14. c. g. niſhment. 


But the garniſhee ſhall plead to the perſon of the plaintiff, 
that he is excommunicated. 3 H. 6. 40. 75. P. * 13.6. 12. 


+ 3 
Thas another ought to Join not«named. Th. D. J. 13, 6. 12. 


That the bailment was to the defendant, wy another not named. 
3 H. 4. 5.176] Th. D. J. 13. c. 12. J. 2. 3 
That the plaintiff is outlawed. 11. £9. 4. 14. (17. 1 Th. D. 
I. 13. 6. 12. fo 7. 

$0 he ſhall plead, falſe Latin in the original, or other matter ap- 
parent, as amicus curie. 9 H. 6. 39. Th. D. J. 13. c. 12. 7 5+ 


After receipt the tenant by receipt ſhall plead 107. erſgn of (1. 31.) 
We demandant ; as coyerture. 48 Ed. 3.25. . l. 13. After re- 
TI. fe 25. ceipt. 
Mifnomer of himſelf. Th. D. J. 13. 6. II. / 19, 35, 38. 
14.6. 17 fe 4. 

But, he ſhnalt not plead a matter that ente ſie the 7 5 

ithout ſaying, after the laſt continuance 49 f 3+ 21, 

13. c. 11. 5 


When the parol demurs for non- age, after eppes his (I. 32.) 

ull age, the tenant ſhall plead non- tenure. Th. D. 1. 14 c. 10. Aſter re- 

33 d ſummons 

So after a pardon of outlawry, the defendant ſhall plead in &e. 

batement, in the ſame manner as before the outlawry. Th. Do 

14. c. 11. 0 

So, after a ſuperſedens urchaſed by the friends of the defend- 

at in chancery. 3-464. 4 Th. D. J. 14. c. 11. ½4. 

But if the bebe was purchaſed by the defendant himſelf, 

is an eſtoppel to him to plead to the writ, unleſs he makes a 

cial entry upon the roll, ſaving at other times his exception to : | 
de writ, Th. D. . 14. e. 11. J 4. 10 H. 7. 13. b. Be 


f; 1 And therefore, if after exigent awarded, the defendant appears 
alis, and ſues a ſuperſedeas, be cannot plead to the writ for a 8 

ir ap- ult in the addition. Semb. Dy. 88. 

4 b. 


After removal of a plaint in replævia out Lf the coupty, the de- (4. 33.) 

ndant ſhall plead in B. to the perſon of the plaintiff; as, that .. 

is his villein. Th. D. I. 14. c. 13. 5 Zd. 3. 206. moval of 
liſuomer in a name of dignity. 75. D. J. 14. g., 1 5 the record, 


3+) 


\ 


1 


(.. 34.) A Ple in Abatement tall n not t be pleaded. 


0. 34.) Hut after a verdict, matter which abates the writ ſhall not be 
Aſter ver- pleaded in abatement ; ; for the defendant has no oy” in conrt, 
dit. Bend. pl. 74- Th. D. J. 14. c. 18. 

Though the verdi& was taken by default. Brg. Contin. 38. 

Though it be a matter that happened after the day of n uf prius, 
and before the day in bank. Bro. Contin. 12; . 

As after verdict, the death of one of the defendants does not 
hurt, becauſe the party had no day to plead it. K. Cro. El. 20. 
4 Leo. 15. Vide ante (H. 6 

So, a releaſe after verdi& before the has. in wk cannot he 
pleaded; and the defendant has no remedy but by audita querel, 
R. 2 Cro. 646. 

Nor marriage of the plaintiff, being a feme-ſele, after verdi, 
before the day in bank. N. Cro. Car. 232. 

So, if after a verdict the plaintiff ſuggeſts, that one of the de 

fendants died ſince the verdict, and the other defendants adnit 
it, and upon this there is judgment againſt them; it will not be 
error, though the death was really before the verdi& ; for it ca 
not be alledged _ o the record. R. Fon. 411. 

So, in treſpaſs, & ere, the death of one of the defend 
ants does not * * writ, if one defendant dies after if 
Joined, and a venire and diſtringat awarded to try the iſſue, i 
the plaintiff ſuggeſts his death, and the judgment and verdict k 
only againſt the ſurvivor; it is not error. R. Jon. 367. 

So, if a general pardon be after a ſpecial verdict and the cu 
tinuances upon it and before 4 it cannot be 2 


v 
1 
h; 


R. Hard. 191. ky 
tax 
(l. 35.) So, it ſhall not be pleaded after demurrer: as that admins 2 
or after ſtration is repealed, and granted to another. R. Mod. $i 10 
urrer. Vi de ante (I, 24. : not 
85 (1. 36.) 80, a writ does not abate after the firſt judgment, nnd befor 
Nor after 2 writ of inquiry; as if the defendant dies after a writ of inqui F 
the firſt awarded and be before the return of it. Per two F. 1 Leo. 4 


Judgment. 80, if the defendant die after judgment quod computet, u 
| PN made up, before final judgment. 1 Leo. 263. (4 
r. Jud. 17. 
Or, if the plaintiff die after judgment quod computer, bein 
final judgment. Cont. Br. Jud. 17. | 
So matter in abatement cannot be aſſigned for error: 441 
* the defendant be called miles et IN where he is no barolt 
R. 2 Rol. 50. | 


(k.) Chat Patter muſt be pleaded mah 
| ment. 


HEN a writ is only abateable, it muſt be plead 
for if it cannot be PR the writ does not abate. 


Pg 
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As, if 1 plaintiff enter into the land after verdi& in an 25 
fiſe, and before the day in bank, the writ does not abate; for it 
cannot be pleaded. R. per tat Cur. 1 Bul. 5, &c. R. 2 Brownl. 


35 R. Cro. El. 767. 
O, 


if a woman, plaintiff in an aſſiſe, takes huſband after ver- 


dict, and before judgment. 1 Bul. 5. 1 Sid. 143.—for by the 
taking of the huſband the writ is only abateable. 1 Leo. 169. 
So, if another, who ought to be joined, is omitted, it muſt be 


pleaded; as in a mere impedit againſt the incumbent alone, 


2 Cro. 651. 
So, if treſpaſs be by one jointenant alone, the writ does not. 


abate, witbout plea; though it be found by the inqueſt. R. Mo. 
466. N. Cro. El. 554. 


So, if debt be againſt an executor upon a ſimple cath the 
writ does not abate, unleſs it be pleade d. Cont. R. Cre. El. 121. 


R. Acc. Vuugb. 94, 95. 


So à matter may be pleaded i in Same, chough it be matter ig 


har. 1 Mos: 284, 
(L.) Chat need not. 


(L. 1.) As, if the Writ appears falſe by the Confeſſion of 


the Plaintiff, or Demandant. 


UT when a demandant or plaintiff falſifies his writ Mi his own 
confeſſion, or by his own ſhewing, it abates without plea : 
as, in au aſſiſe againſt ſeveral, one pleads a releaſe from the plain- 
tiff; if he acknowledges it, his writ ſhall abate. 11 A, pl. 9: 
Th. D. I. 16. c. 4. 6. 

In treſpaſs, the defendant juſtifies by a warrant for the king” g 
tax; the plaintiff replies, that the place where, &c. was within 


ſanctuary. And for this his writ abated ; for he acknowledges 
the taking by warrant, and therefore ought to have replevin, and, 


not treſpaſs. Th. D. J. 16. c. 4. fe 11. 
61 2.) Or, by his ſhewing. - 


So, in error to reverſe a recovery of the manor of D. if the 
plaintiff ſhews, that only a moiety was e his writ abates. 
Did. 3 Co. 1. . 

If an executor ſhews, that there i is another executor alive not 
named, R. 1 Kol. 176. 

If che plaintiff who lays his action in Middleſex, ſhews, that 
the defendant appeared to a writ moſt? to the ſheriff of W 
Hire. R. Lut. 34- 


it; 3.) So if it appears falle by the Record. 


itlelf, the court ex officio, or at the requeſt of the defendant, as 


So, if the writ appears to the court to be falſe by the record _ 


195: 


Without plea: as, in an affiſe upon a diſfeiſin to two, if by the 


's 
:Y 


A 'B A: TEM EN: 1. 
amicus aua, ſhall abate the writ : as, if it arent be rai 
from the regiſter. Hob. 280, 281. 

Ons to have falſe Latin. Hob. 281, 


(L. +) Or, by the Evidence: 


4 f 


80, it the writ appears to be falſe by the evidence, it abates 


evidence it appears, that one only was diffeiſed, and not the other, 
the writ ſhall abate. Th. D. J. 16. c. 5. J 1. K. Bend. pl. 89. 
1. 5c. 

So, 10 an affiſe by huſband and wife, upon a diffeiſin to the 
wiſe, if the diſſeiſin be found to have been made to both. Th. O. 


J. 16. c. 5. / 1. 
So, in Ante if it be f. ind, that the tenieinenit are in another 


vill, Th. P. J. 16. c. 5./. 3- 
S0, in debt upon a leaſe for years if it appears to be a variant 


leaſe. KH. Bend. pl. 22 3- == 
[L. 5.) If the Writ be abſolutely l. 


So; if the writ be -bſolutely abated ; as, if the boi di die after 
verdi&t and before judgment. 1 Bal 5. R. Cro. Car. 509. 
1 Sid. 143. 

So, if one of the plaintiffs die, when the death of one ny 
the writ. 

If a woman demandant takes huſband. 2 Brownl, 235. 

And, upon affidavit of the death, judgment ſhall be ſtayed, 


upon motion, 1 Sid. 131. 1 

Or, it may be affigned for error, if Judgategt be entered. N. p 

| Cro. Car. 509. 1 Sid. 143. 

But, by „at. 17 Car. 2. 8. in actions perlonal. real, or mined x 
the death of either party between verdi& and judgment ſhall not 4 
be error, if judgment be entered in two terms after verdict. | 

And the judgment entered after the death, according to the ſtz- c 
tute, ſhall relate in all reſpects to the life of the Ee . 1 Lev, t 
578. Vide Ray. 210. 

c 

019 When the whole curit * 
7 HE N, by a plea in abatement the whole action is de- b 
feated, the whole writ ſhall abate; as, if the writ be abat- it 

ed for default of form of the regilter. Per Herle, 6 Ed. 3. 278. fl 
3 Co. 159. b. Th. D. 1. 16. c. 10. J 2. > 


Or, the plaintiff or defendant dies. 

Or, be miſnamed. 

So, if one of the defendants die, be miſaamed, &c. 32 H. 6. 
2. d. 

So, when it appears by the confeſſion or ſhewin of the plain- 
iff or demanda t intel that he has no cauſe of, action for part, 
the _ writ * abate ; aby In a Jormedon ; ; where it m—— 


. *. 
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tte confeſſion of the demandant that he has no right to a third 
part during the life of F. the whole writ ſhall abate. Hob. 
S 2 ye . | 
So, in an action upon the caſe upon ſeveral promiſes, where 
it appears, that one of the promiſes was before any cauſe of 
action. Semb. Lut. 1592. On CE 
So, in a. formedon for a moiety of a manor, if it appears by 
the replication, that the plaintiff has a right only to a moiĩety 
of a moiety, his writ abates. Sav. 86. | Feet. 
So, when the plaintiff may have other writs ſeverally for two 
+ thiogs in another manner, the writ ſhall abate for the whole: 
as, in an account againſt the defendant as receiver, and the 
plaintiff declares againft him as receiver, and for an other matter, 
as bailiff; the writ ſhall abate for the whole; for he might have 
ſeveral writs for the ſame matters, the one as receiver, the other 
as bailiff. R. 4 Leo. 39. D. 1 Sand. 285. n 
But, it ſhall be aided after iſſue and verdict. R. 4 Leo. 39. 
So, if a writ of entry in nature of an aſſiſe be for two acres, * 
and it appears by the ſhewing of the demandant, that he ought 
to have entry in the per, or other action for the one acre; the 
. writ ſhall abate for the whole. 11 Co. 46. 4. 8 


(N. When only a Part. 


D UT, if the writ be for two things, and he can have no 
action at all for one of them, the writ ſhall abate only for 
that parcel. 1 Sand. 285. 11 Co. 5. 5. 1 | 
As, if part be within the juriſdiction, and part not; as, if 
part 1 frankfee, part ancient demeſne. Qu. Th. D. J. 16. 
c. IO. fo 4. | N | 

If treſpaſs be for breaking a cloſe, and taking away lambs, *' 
which lambs are tithes, the writ abates only for them. T4. 
DAG / | | 

If executors ſue treſpaſs for breaking the teſtator's cloſe, and 
carrying away money in vita teſtatoris, though it does not lie for 
the clauſum fregit. 11 Co. 45. b. 8 8 5 

If detinue of charters be by a huſband alone, where one of the 
charters eoncerns the inheritance of his wife, and the other .his 
own inheritance ; for no action lies by the huſband alone for the 
charter of the inheritance of his wife. 11 Co. 45. 5. 
If there be a formedon for land, and an advowſon, though 
it appear he cannot have the action for the advowſon, the writ. 
ilands good for the land. 11 Co. 45. 6. £1 „ 
} So, if a writ abates by plea of a matter of fat by one, it 
does not abate as to others. 8 Co. 159. 5. - | 

As, miſnomer of one defendant abates the writ only as to 
him. 27 H. 8. 26. ö. 8 Co. 159. ö. Et 
ny the death of one defendant pending the writ. 27 H. 8. 


* 
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0. ) When a CUrit abateable ſhall be 


er 
od by the At of the Tenant or 


ndant. 
F a writ be abateable for want of a a and proper. tenant, - 
if the tenant purchaſes 3 the writ, that makes the 
writ good. Th. D. I. 16. c. 3. 2. 

« $0, if a writ be brought . him f in reverſion in the life of 
the tenant for life, who furrenders to him in reverſion ; hereby 
the writ is good. 1 H. 6. 1. though he dies after the ſurrender 
Th. D. J. 16. c. 3. /. 9. 

So, if the tenant, who had nothing in the land at the day of 
the writ purchaſed, recovers againſt a ſtranger, and has execution 
pending the writ. Th. D. I. 16. c. 3. . 3. | 

Otherwiſe, if the tenant comes to the freehold pending the 
writ, by the act of God; as, by deſcent, Sc. Th. D. I. 16. 


B | c. 3. / 37 J. 
| 5 | n, if he purchaſes, pending the writ, jointly with another. 
| Th. D. I. 16. c. 3. f. 5. | 
Or, tenant for life dies, by which the defendant in | reverſion 
becomes tenant. Th. D. J. 16. c. 3. / 6. 
So, if a man ſued by a falſe name of dignity puts in bail by 
| that name, he ſhall afterwards be eſtopped to plead this in 
abatement. Adm. 1 Vent. 154- 

If a tenant in common ſues for a moiety of e and tbe 
defendant pleads nil debet, he is eſtopped afterwards to ſay, that 
he has the tithes in common with another not named. Per 
T wiſden, 1 Sid. 49- 

So, if a writ be defectire for want of foi only, it may be 
aided by the voluntary appearance of the defendant. Per Holt, 


CE 
7 As miſnogler; bad, or no addition, &c. Per Keel ing, 1 Sid. 
247 


Want of a eſte, or fifteen days between the Yefle and return. 
R. 1 Sal. 63. 
| Otherwiſe, if the appearance of the defendant be by coer- 
cion. Per. Holt. 

So the appearance of the defendant does not aid, where he 
takes notice of the defect by challenge, or demurrer, "though he 
Pleads over. 1 Sal. 59. 


(P.) Writ by Journeys Accounts. 


'F a writ abates without the default of the demandant or 
plaintiff, he may have a new writ by journeys accounts, vis. 
"Ns dietas computat recenter tulit aliud breve. 6 Co. 10. b. 

As if it abates for variance, falſe Latin, or other default oi 
form. 6 Co. 10. 4. 2 H. 4. 21. 4. 

Or for the default of the clerks, ſheriff, &c, 6 Co. 10. a. 

As, for non-ſummons; for that is the fault of the ſheriff, 
6 Co. 10. a. 

So, if a writ abates for non-tenure, or jointenancy only of par- 
gel; for the demandant has a good tenant, and cannot know in 
| whom the eſtate of every parcel i is. 6 Co. 10. & 0 

ſy 


A, B K 7 E M E N P. 
Or, for non-tenure of the whole by one defendant i in par- | 
tition. N: 2 Crd. 11. | 
So, if a writ abates by death. 2 Brownl. I 58. 
By the death of the king. Dal. 3. | 
By the death of one of the plaintiffs or PIPER 6 Co. 1 10.3. 
Or, by the death of one of the tenants or defendants. 6 Co. 
10. 5. 1 
Or, by the death of the tenant or defendant, when we is 
only one defendant. D. Cont. Lut. 260. Semb. Acc. 10 Ed. 
3. 16. a. 8 H. 5. 6. a. F. N. B. 32.c, 1 Leo. 22. 
Or, by the determination of the power of the plaintiff; as if 
there be an executor, till the ſon comes of age, the ſon may 
have the writ by journeys accounts. N. 1 Sal. 3 393: | 
So, if the demandant has judgment by default in a formedon, 
which i is reverſed in diſceit for a fault of the ſummons, the de- 


5 mandant may have a writ by journeys accounts. ' R. 6 Co. 10. 


So, if a guare impedit, abates by the death of the incumbent, 
and the diſturber preſents another ; the plaintiff ſhall have aſhſe 


of darrein Prefentment by journeys accounts for the firſt diſturbance. : 


F. N. B. 32.c. 1. Brownl. 160. 
The writ by journeys accounts muſt be in the ſame court, 


| where the firſt writ was. 6 Co. 10. b. 


Muſt be of the ſame quantity; and, if it can, between the ©. 


ſame parties. 6 Co. 10. 0. Lut. 296, 297. 
And it will be a continuance of the firſt writ ; for the plaintiff 


or demandant ſhall have the colts of the firſt writ. 6 Co. 10. 5. 


Vide Cofts (A. 1.) 

And if the demandant pleads plene admini Jſravit, he thall ſay, 
at the day of the firſt writ. 6 Co. 10, 6. 

Tf the ſtatute of limitations incurs after the firſt before the 
ſecond writ, it will be no bar. R. Dal. 3. | 
| The wiit by journeys accounts is always alledged by way of 
counterplea to the voucher. 6 Co. 10. 6. | 

Or, by way of replication to ouſt the plea, which accrues 
upon matter after the date of the firſt writ. 6 Co. 10. 6. 

And, ought to put in certain the time of the abatement of the 
firſt writ, whereby the court may adjudge, the other was pur- 
chaſed recenter et incontinenti, viz. with all diligence. 6 Co. 11. 4. 
What ſhall be a reaſonable time for the purchaſe of a new 
writ, ſhall be in. the diſcretion of the juſtices. '6 Co. 11. a. 

Fifteen days have becn allowed reaſonable. 6 Co. 11. a. 

So, half a year. Semb. 6 Ed. 3. 32.6. rs 

So, thirty days. 1 Sal. 393. 

And it is ſufficient, if it be freſhly dn after notice of 
the death of the defendant, though it be two years after his 
death. 10 Ed. 3. 16. & Dub. Lut. 269, 297. 

But, a writ by journeys accounts ſhall never be, where the firſt 
abates by che default of the plaintiff or demandant. 6 Co. 10. 4 

As, for non-tenure, or jointenancy, of the whole. 6 Co. 10. a. 

Becauſe the plaintiff or tenant was a knight. 6 Co. 10. ö. 
Th. D. .. 16. c. 8. / 38. 6 

Or, if the plaintiff be non · ſuited. Th, D. I. 16. c. 8. h. 36. 

| 15 1 e Nor, 


*— 
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Nor, where the firſt writ abates by the death of a /ole plaintiff 


or demandant. 6 Co. 10. 6. | 
5 Though it be in a guare Jaded, | in which the death is Ner- 
| ' tory, if it be after the fix months. 6 Co. 10. 3. 
As, if an adminjſtrator durante minqri etate of A. be plaintiff; 
A. ſhall not have a writ by journeys accounts. 1 Sal. 393. 
Or, there be an executor upon condition, and then A.; upon 
breach of the condition, A. ſhall not have it. 1 Sal. 393. 
Nor, where the firſt writ was not ſerved and returned upon 
record. 6 Co. 10. B. 
Nor, where the firſt writ was neglected to be proſecuted for 
a long time before the abatement. Semb. Lut. 296. 
A judicial writ ſhall never be by joarneys accounts ; for that 


F does not abate for form. 6 Co. 10.4. 2 

| If a writ be proſecuted by journeys accounts, this revives the r 

| original only, but not the einen, or other proceedings upon it. t 
K. Lit. 164. | 


(lien a Tarit wal be amended. 


vil in Amendment, (D. ly & c.—8.—2 C. 3, hk. 


Pleas in Abatement in various attions, 


To a writ of appeal. Yide Appeal, (G. 3.) 

To an aſſiſe. Yide Afiſe, (B. 12.—C. 3-—D.—E.—G. 2, ) 

In dower. Vide Pleader, (2 V. 4.) 

In an action againſt an e or adminiſtrator. Vide 
Pleader, (2 D. 4. &c. 12.) | 

In replevin. . Vide Plader, K. 1.) 

To a ſcire facias upon a judgment. Vid: Plater, (3 L. 1) 

By a vouchee. Vide Voucher, (F. 1. 5 - 

In waſte. Vide _— (30. 10.) 


Abatement by 3 


Vide Chancery, (3 V. 18, 19.) 
E . 


Vide in Ecelgſigſtical Perſons, (B. 2, &c. } 


A 8 r T RN. 
ide in Fuftices, (T. 1, &c.) 


* 


| ABEYANCE. 
(A.) When Land ſhall be in Abepante. 

(4. 1.) The Fee and Freehold. Fo 
HEN the fee or freehold of the land is _ veſted in 


any one, but ſtands ſolely in conſideration of law, it is 
ſaid to be in abeyance, or in nubibus. Co. Lit. 342. b. 


As, if the parſon of a church Ye, the fee of the glebe or 


reQory, and alſo the freehold is in abeyance. Co. Lit. 342. B. 
So, when a biſhop, abbot, dean, archdeacon, or prebendary 
dies. Co. Lit. 342. 3. Hob. 338. : 
Or, any other ſole corporation, preſentative, elective, or do- 
native. Co. Lit. 342. 6. Vide Hob. 338. | 


So, if by a& of parliament the queen renounces an eſtate, 


and by the ſame act, it is not veſted in any other perſon, it re- 
mains in abeyance, per Dyer; but per Weſt, The fee remains in 


the queen. R. Dal. 42. 
(A. 2.) The Fee. 


So, when a parſon or vicar is admitted, inſtituted, and in- 
duced to a church, the fee-{imple is not in him, but in abey- 
ance: Co. Lit. 341. a. 342. 4 | = 
' So, if a leaſe be to A. for life, remainder to the right heirs of 


B. the fee is in abeyance till the death of B. Co. Lit. 342. b. 


& 


(A. 3.) The Freehold. 


So, if tenant per auter vie dies, the freehold is in abeyance 
till an occupant enters. Co. Lit. 342. B. * Vide Eſtates F.“ 

But a freehold ſhall not be in abeyance, excepr in the caſe of a 
parſon, &c. who dies. D. 2 Nol. 502. Hob. 388. Dav. 
34. 4. 


Hob. 338. 
So, the law does not admit eſtates to be in abeyance, except 
in caſes of neceſſity. Hob. 338. 2 Rol. 506. 


And therefore, the flat. 27 H. 8. 10. does not execute uſes in 
abeyance. 2 Mol. 335. | 


And a freehold cannot be in abeyance by the act of the par- 


ty; for if a man makes a leaſe for years, remainder to the right 
heirs of A. who is alive, the remainder is void. Hob. 153. 

CIf the babendum in à leaſe for lives, is from the day of 
the date, the leaſe is void, for it is a freehold to commence in 
futuro. Denn v. Fearnfide, NM. 21 G. 2. 1 Will. 176.) 

[But if in the leaſe there is a power to leſſor's attorney to 
take poſſeſſion and deliver feifin,' which is accordingly done, it is 


good, for till ſeiſin delivered, the freehold ſhall be conſidered ﬆ 


ſtill continuing in the leſſor. Freeman v. Weſt, T. 3 G. 3. 3 
if. 165.) s | ro e 


ABILITY. 


Or, in the caſe of a remainder after an eſtate of freehold. | 


5 . 
« 
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take his confeſſion. St. P. C. 116. 5. 


Was attainted, :ave fled to any church or churchyard, and within forty 


without leave of the king, going the direct way thither with all convenient 


VI. Com, vol. 4. 332. Finch's Law 388, 389. | 2M 
i | 2 | 0 


e . 
—— EIT Y.- 5 


Abtlitp, to purchaſe. Vide in Capacity, (A. 1, =. 1, xc.) 
— — tio grant. Vide in Capacity, (C.— D. 1, &c.) — Grant. 

d ſue, and be ſued. Vide Aion, (B. 1, &c.—C. 1, &c.) 

to deviſe and take by vevite. Yide Deviſe, (G.— H. 1, 
£5 &c.—1.— K.) 5 5 | 

— to marry, Vide Baron and Feme. (B. 2, &c.) 


n JURATION 
(A.) Abjuration, what. 
A BJURATION is an oath which a man or woman 
take, when they have committed felony, and fly to the | 


church or church-yard for ſafeguard of their lives, chooſing exile 
rather than to be tried for the felony. Stamf. P. C. 116. b. (a} 


B.) The Original of it. 


A BJURATION. was the law of St. Edward. St. P. 
C. 116. | 8 5 „ 


= 


(C. 2.) Jn what Difences it ſhall be, 
_ HE 1 ſhall take the abjuration of Sins ls rio 


ledges # felony in the ſame or another county. By 
the Hat. 22 H. 8. 14. and 32 H. 8. 12. H. P. C. 172. 
And ſuch abjuration is not traverſable. H. P. C. 171. 
A man cannot abjure in high treaſon; for the coroner cannot 


Nor in petit treaſon. St. P. C. 116. 6. 117. a. 
Though the coroner has a commiſſion from the king to do it. 
St. P. C. £16. 6b. : „ 
Nor can he abjure for felony, if the coroner has information 
that he is charged with high or petit treaſon. St. P. C. 116.6. 


Nor can he abjure, when he is condemned for the robbery of 
,, „ 8 

Or, if he eſcapes in his paſſage to execution After a judg- 4 
ment for felony. St. P. C. 117. a- e b 

(a }. A perſon accuſed of any crime (except high treaſon, petty treaſon, «a 


and ſacrilege) for which life or member was to be loſt, might, before he 


days after, gone in ſackcloth and confeſſed himſelf guilty' beſore the coro- 
ner, and declared all the particular circumſtances of the offence ; and then 
dbjured-the realm, that is, taken the oath of abjuration, which was to de- 
part the realm for ever, at the time and place appointed, never to return 


ſpeed with a croſs in his hand, ſtaying there but one flood and ebb, if he 
could have a paſſage, and, till he could ſo paſs, going every day into the 
ſea up to his knees, to try if he could paſs over, and if he could not 
within ſorty days, then to put himſelf again into the church as a f 


2 * 2 * 9 ba 8 FIVE hs 2 
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ABJURATION. 


- Nor can a man abjure for petty-larceny, for the judgment ts 


not to ſuffer death. Finch. 389.* , e 
Nor when he returns, after baniſhment upon abjuration. 
St. P. C. 119. 4. 1 % 
And, he ought to pray the coroner, before the jury are 
charged: for afterwards, when the jury come back ready 
their verdiQ, it is too late. R. 2 H. 7. 3-6. 92 


And, in theſe caſes, if the coroner takes the abjuration, he | 


ſhall be amerced. St. P. C. 117. a. 


And, the perſon who abjures may be hanged ; for che ab: - 


Juration is void. St. P. C. 117. 4- 
Vid Juſtus (S. 11.) 


| (©. 2.) Confequences of Abjuration, 


* 


* All the lands which the felon had at the time of the feloay 


committed, or at any time after, eſcheated to the lords of the 


fees, and therefore the time was particularly ſet down in his 


oonfeſſion; and all the goods and chattels which he had at the 
time of his attainder were forfeited to the king, for which reaſon 
alſo the time of the attainder was particularly expreſſed: 3 nfl. 
1% . | 8, i 

* His blood was allo corrupted, and all other incidents fol- 
lowed, as in caſe of conviction by indictment. Bi. 


* But his life was ſaved, unlcfs he returned without the King's 


leave. id.“ 7 


* If during the forty daye privilige, or in his road to the fea 
fide, he was apprehended and arraigned in any court for the ſame 


felony, he might plead the privilege of ſanctuary, and had a 
right to be remanded if taken out againſt his will. BY, Com. 
el. 4. 383. N ä Bs f . S 


(D.) Santtuary, when allowed, 
ANCTUARY was a privilege granted by the king for 


the ſafeguard of the life of an affender. St. P. C. 108. 4. 
Aud commenced, and had its farce by the grant of the king 


only, and net of the pope, who had ao intereſt in it, but to 


conſecrate the place. St. P. C. 110. 3. R. 1 H. 9.25.8. 
And therefore, cannot be claimed by preſcription only, with- 
aut allowance in Eyre withia time of memory. Ke. 190. 


Nor, by the graat-of the pope without the graut of the king. | 


Kel. 190. 1 H. 7. 26. a. | 

Nor, by the grant of the king and pope before time of me- 
mory, without uſage withia time of memory, and allowance ia 
Eyre. R. « I. 7. 26. 4. | | 


* By flat. 1 Jac. 1.c. 25. 34+ So much of all Qlatutes ar 


cencerneth abjured perſans and ſanctuaries, or ordering or 
governing of perſous abjured, or in ſanQuaries made before the 
35th of Queen Elia. are repealed and made void. -By this ſtatute 


to give 


the 
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the ancient common law concerning abjuration for felony was 
rxrevived. 3 Inf. 115. 
* | But by flat. 21 Jac. 1. c. 28. 6 7. no ſanctuary or pri. 
vilege of ſanctuary ſhall be hereafter admitted or allowed in any 
caſe. * 
* Conſequently abjuration is alſo taken away. 2 7 oft. 628. 
But this muſt be confined to ſuch abjuration as had ſanctuary for 
its foundation, abjuration ariſing on the Kutates made againſt 
papiſts * quite of a different nature. 


ABRIDGEMENT: 


(A) abridgment of a Plaint, or Demand. 
At When i it may be. 


N all caſes where the writ is general, if the tenant plead non- 
tenure, joint-tenancy, &c. in abatement of part of the de- 
mand, the demandant may abridge bis demand to the reſidue; 
for the writ remains good for the refidue. Bro. Abridgment 12, 
As, in an aſſiſe de lilero tenemento, if in his plamt he makes 
title to twenty acres, and the tenant pleads non - tenure to five 
acres, he may abridge his plaint to fifteen acres. 3 Lev. G. 
So, in dower; for the writ is general de libero tenemento V. 
her huſband. 3 Lev. 68. 
So, in ward of body and land. 7. D. J. B. c. 28. 10. 
So, in per gue ſet vitia. Th. D. 1.8. g. . a. 
So, in an attaint, the plaintiff may abridge the falſe oath, 
Per Forteſcue, 34 H. 6. 33. Th. D. J. 8. c. 28. % 20. 
So, in waſte, for taking down a copper, and other waſtes 
committed in houſes, he may abridge for the taking down of the 
copper. Dy. 272.6. 
| So, if the plaint or demand be of land and rent, he may 
x abridge for all the rent. Th. D. J. 8. c. 28. %. 5. 18 
If it be of divers manors, he may abridge-for all one manor, 
21 Ed. 4. 28. [24.) Th. D. I. 8. c. 28. % 18. | 
If it be of a third part of a manor, and a carue of land, he 88. 
may abridge it for the third part of the manor. 40 22 Pl. 4 
Th. D. J. 8. c. 28. /. 12: | 
Or, of a moiety of a manor. Th. D. . 8. c. 28. . 21. 
So, if it be of a meſſuage, and four acres of land, he may 
abridge it for all the-meſſuage. R. Dy. 6r.b. _ | 
If it be of a moiety of ten acres, he may abridge to a moiety 
of five acres. R. Kel. 116. ö. | 
And now, by the fat. 21 H. 8. 3. To prevent delays ge- 
caſioned by pleas in bar to moieties or parts of lands, in which 
caſe the demandant could not abridge his plaint, it is enacted, 
that in aſſiſe the plaintiff may abridge his plaint of any parts, to 
which any bar is pleaded, as he might in caſe the bar had been 
pleaded to any N of acres in Pos plaint. A 
2. 


E 


e 
(A. 2.) When not. 


But a man cannot. abridge his plaint or r demand, 3 it is of 


an intire thing named in the writ ; as, of a engt. Th. D. 


. 8. c. 28. , 15, 18. Kel. 116. B. 
Nor, of the moiety, or third part is a | manor, till flat. 


21 H. 8. 3. Semb. Th. D. J. S. c. 28. , 18. 


So, if the plaint be of forty ſhillings rent, he cannot abridge 
to twenty ſhillings ; for the rent is intire. Dy. 65. 6. | 


So, a man cannot abridge his plaint or demand, as to 528 5 


whole, in one vill named in the writ. Th. D. t. 8. c. 28. /. 3, 7 
21 Ed. 4. 24. 4. 3 Lev. 68. 


As, in affiſe for lands in two vills, he cannot abridge his de- ; 


mand for the whole in one of them. 21 Ed. 4. 24. a. For the 
jurors come the firſt day out of both the vills. Fitz. Plaint 7, 19. 


So, a man cannot abridge his demand, if he thereby falſifies 


his writ; as, if waſte be in domibus et boſcis, he cannot abridge 
the aſſignment of all the waſte in the houſes. Dy. 272. 6. 

Yet in dower, the demandant may abridge her Pal bi of all 
the land in one of the vills. R. 21 Ed. 4. 24. a. for, in 
dower, the jury do not come the firſt day. Fitz. Plaint 7. 

So a man cannot change his demand: as in dower, if the de- 
mand be of the third part of a manor, after a view the demand- 
ant cannot make her demand of two carues of. land. Th. D. 
J. 8. c. 28. f. 2. 

So, a man cannot abridge his deinand's in a — or other: 


writ, where the parcels arc particularly demanded i in the writ. _ 


3 Lev. 68. 
A man may abridge his Plaine or demand, after an imparlance. 
32 . bl. 5 
And KS ao, 7 L 8. 6. 28. % 2. 
1 after the inqueſt charged, and before verdict. 35 H. 6. 
18. 
So, at any time before verdict. 
We at any time before judgment. Kel. 116. Sem. Dy. 
a 


But, after judgment he cannot abridge his plaint, though er error 


RE 2M Broæunl. 237. 


A 8 E * 8. 
| Vide Parliament, (D. 20.) 
AB.80LUT10N. 
Vide Excommengement, ( 
ACCEDEAS AD CURIAM. 
vide in Pleader (3 K. 9.) 


Vor. I. | I e 
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it, and then have his action of debt for the arrearages, or in 


ACCEPTANCE. 

Acceptance of Auminittration. Vide Abatement, (H. 45.) 

of a Bill of Exchange. Vide Merchant, (F. 6, Ec.) 

— PRE «© Ne. Vide Abatement, (H. 44. — Egg, 
8. „ Tv, 

—— —— of an Eſtate. Yide Efloppel, 4 * 3.) 

— of an Dffice. Vide Officer, (K. 5.) 

— of Rent, Vide Condition, (P.) 


Heenrroeo n. 


Acceptor of 8s Bill of Exchange, Vide Merchant, (F. 13, 14.) 
„ ß 
Vide in Fuſlices, (T. 1, Kc.) 


| 

ACC IDE N F. 

(Vide Chancery, (Z.—4 D. 10—4 2 0 3.) | 
Pleader, (3 M. 31.) | 25 8 > 
1 2 g 

* At common law, before either the ſtatute of Murlllricy a 
or Weſtminſter the ſecond, there were two methods of proceeding ſt 
againit an accountant. One by which the party to whom be cc 
was accountable, might, by the couſent of the accountant, either th 
take the account himſelf, or aſſign an auditor or auditors to tak: 4 
: 


more modern times an action on the caſe on in/imul computaſſent 3 
mentioned in the text. Or he might in the firſt inſtance have: 
writ of account, on which after judgment guod computet, auditor 
were aſſigned by the court, and final judgment pronounced 
on their report, followed by execution.“ | 

*The firſt part of the fat. Weſt. 2. c. rt. relates to the fir 
of theſe modes, and where auditors are aſſigned by the maſter, 
and the accountant is found in arrears before them, introduces: 
more ſummary remedy than that of an action as at common lau, 
for it orders that their bodies ſhall be arreſted, and by the 
teſtimony of the auditors ſhall be ſent to the next gaol of the 
king in thoſe parts, and ſhall be received by the ſheriff or 
gaoler and impriſoned in irons under ſafe cuſtody living at their 
own coſts till they ſhall have ſatisfied their maſter fully of the 
arrears; by ordering that their bodies ſhall be arrefted, it ſeems 
to give a power of detention of the body, immediately on his being 
found in arrears : Lord Cole, 2 Init. 380. ſays, a power of commit- 
ment: however what follows, © that by the ?://imony of the auditors 
they ſhall be ſent to gaol,”” ſeems to imply that the power of com- 
mitment is not dire&ly given, but that they ought to certify to the 
chancery that the accountant is in arrears, and on that certificate 
a writ ſhould iſſue for the commitment; and in yonkirmatien © 


Acco y T. 
what is here ſuggeſted, there is a writ in the Regiſter 137. 0. 


directed to the keeper of the gaol, reciting the ſtatute, and that 
it is ſuggeſted by the plaintiff that the accountant had been found | 3 
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in arrears before auditors appointed in eonſequence of the ſtatute, 

and ordering the gaoler to receive him into his cuſtody—By the 

following clauſe in the ſame part of this ſtatute, if the account. 

ant be aggtieved by the auditors, he may have a writ called ex 
parte talis, which is in nature of a commillion to the barons of the 

exchequer; but of the nature of this writ more will be ſaid 

(E. 14.)—However this ſummary remedy does not apply to the 

caſe where the maſter himſelf takes the account, or where he - 

aſſigns but one auditor, for the act uſes auditors in the plural 

number: nor in the caſe of auditors does it take away the com- 

mon law remedy by action. 2 f. 380. Neither does this act 

in any of its branches extend to guardian in ſocage. Mid.“ 

In the writ of account, the proceſs by the common law was 

ſummons, attachment and diſtreſs infinite; the ſtatute of Marle» 

bridge, c. 23. gave attachment by the body, if the bailiff had no 

lands by which he might be diſtrained: and the latter branch of 

the ſtatute Weftminſler 2. c. 11. gave proceſs of outlawry : but 

though attachment by the body given by Marlebridge extends to 

guardian in ſocage, yet the outlawry by Weſt. 2. does not. 

2 Infl. 144. Ot 

* On the ſtatute of Marlebridge a writ of monſtravit is formed, 

as appears in the Regiſter 136. 3. but the proceſs given by that 

ſtatute is not confined to that writ but extends to the writ at 

common law.—lt was thought proper to ſay thus much, becauſe i 

the books in general do not ſeem to diſtinguiſh with ſufficient | 

accuracy between the different remedies alluded to by the 

itatute of Weſt. 2. * | | 


Aces un” nv 
(A. 1.) Chen it lies. 


N aQtion of account lies only againſt a man as guardian, 
141 bailiff, or receiver. Co. Lit. 172. a. 2 Inft. 379. 1 
Rol. 117. l. 43. Dan. 220. | | 
If a man be accountable to another, he before any ſuit may 
take the account by himſelf, and afterwards maintain debt againſt 
him for the arrearages of the account. | | 
Or, may have an action upon the caſe, and declare upon 
an igſimul par age 1s s 5 5 
So, he may aſſign an auditor for taking his account, and af- 
terwards have debt for the arrearages upon the account before 
ſuch auditor. 1 Leo. 219. | bn 
Such an auditor pro hac vice may be aſſigned by parol. 
Per two F. 1 Leo. 219. | | 
But, an auditor aſſigned generally for all his bailiffs or re- 
ceivers, muſt be by deed. R. 1 Leo. 219. | TT 
The auditor aſſigned may take the account, make allowances, 
and aſſeſs the arrearages. 1 Leo. 219. . | 
; | I 2 And 


— 
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his poſ 


ACCOMPT. 


And every thing, that he does lawfully, binds his — 
1 Leb. 219. 


But, an auditor fro hac vice cannot do ſo in any Other 


cafe. 1 Leo 219. 
So, an auditor-cannot bind his maſter by unlawful allowance, 


I Leo. 219. 
And his determination vpon the whole account, is as a judg- 


ment, and ought to be certain. R. 1 Leo. 219. 
And therefore, if an account be againſt any one as ſervant or 


apprentice, it is not good. 2 Inf. 379. 
Or, as a comptroller, ſurveyor, meſſenger, &c. 2 Inft. 379. 


F. N. B. 119. C. Co. Litt. 172. a. 


_ Yet the king may alledge enerally, that the defendant ad 
* domino regi tenet.” 2 ol. 161. O. 11 Co. 90. a. E. 


of Devon. Godb. 291. 


So, account lies for the king; for taking any goods of the 
ki 11 Co. 90. 2. 1 Rol. 161. J. 10. Yide Dett, (G. 1.) 
Though they are taken by one by colour of his office. R. 


,_ 11 Co. go. 3. Cro. El. 545. 


Though they come to the king by deviſe, and never were in 
eiten; for the law creates a privity. 2 Rol. 161. . 1). 

11 Co. go. a 

Though they are taken wrongfully ; for the ho will not put 
the king to Ins action of treſpaſs. 2 Ro/. 161. /. 12. 

As, if A. enters upon the king's land wrongfully, and 
takes the profits. 2 Rol. 161. J. 12. 

But, if money is paid to A. which he does not know to be 
the king's money, A. ſhall not be accountable for it. Cro. E. 
545. 1 | . 


* 


(A. 2.) * a Guardian. 


Accompt lies for the heir at the age of fourteen years againk 


his guardian in /ocage. Co. Lit. 89. a. 


And if the heir die before fourteen, his executor ſhall have ac- 


compt againſt the guardian preſently. 2 /nft. 404. 


So, it lies againſt the parent of an infant, who receives the 


profits of his land. F. V. B. 117. B. 


So, againſt him who enters as guardian in 2 where the 
tenure was only in focage. 2 Rol. 117.1. 50. 

So, - it lies againſt a ſtranger, as guardian, who enters and 
receives the profits of the land of an infant during his non · age. 


ti. B. Co. Lit. 8g. 4, b, Cre. Car. 229. Ry 


136.6. Ca 
A guardian ſhall 20 for a receive! 
ſhall, not be allowed his expences, As A * ſhall. Co. Li 


172. 4. 1 Ret. 119. J. 45. 


So, an occupier of a e ſhall not be charged as goed 
an. Cro. Car. 229. | 


{a} The writ in the Regiſter Hs the guardian recites ; the ſtatute of 


gut 


Merlebridge, 17. But that Raute; is only in affirmance of the common 
7 law. 2 Intl. 135. | 
| (A. 3) 


A CC OM ÞP T. 


(A. 3.) Againſt a Bailif, 


Accompt lies againſt one as bailiff, who receives s for another 
uncertain profits; as, where a man appoints another his bailiff 
to collect the rents of his manor. 1 Rel. 118. J. 10. 

Or, to be bailiff of his hundred. 1 Rol. 119. J. 2. F. N. B. 
118. E. 

Or, of his court. F. N. B. 118. E. 

Or, to be bailiff of his park, piſchary, &c. and he wal ac- 
eount for the deer, fiſhes, &c. And other profits of the ſoil. 
R. 10 H. 7, 6, 30. 

So, if a guardian receives the profits of the eſtate of an infant 


after his age of fourteen years, he ſhall be charged as bailiff. 


F. N. B. 118. B. 5 380. R. 2 Cre. 219. Co. . 


90. 4 | 
805 i a man of his own head receives the profits of my 18 ; 


F. N. B. 117. 4. 


So, if a man, by the appointment of the king, or his own. 


head, receives the profits of. the land of a lunatic, he 1 is account- 
able to the lunatic as bailiff. 4 Co. 127. 6. 


So, if a man delivers goods to A. to ſell, which he ſells. 


1 Rol. 118. J. 35. 


' And, if the bailee ſells nothing 3 yet he may be charged. | 


1 Rol. 119. l. 25. 


So, if a bailment be to deliver to another: before the delivery 


the bailor may charge him in account. 2 Leo. 31. 


So, if a man be a bailiff by his office, he may be charged in 


accompt as bailiff, though he be appointed to collect certain 
rents: as, if a man preſcribes to have a bailiff to collect fee-farm 
rents, iſſues, and amerciaments, though they are certain. 1 


Rol. 118. J. 50. 
But, - generally, a man who receives a certainty cannot be 
charged as a bailiff: as, if a man be appointed to receive the 


rents of a manor, which is in leaſe at a certain rent. R. 1 Rol. 


119. J. 5. Dan. 215. | | 
Or, to receive all my cents; for rent is certain. 1 Rel. 118. 


J. 45. 119. J. 40. 
. 


ſurveyor of a manor- ſhall not PR charged as bailiff, | 


where there is another bailiff. 1 Ro. 119. J. 20. 
; So, a receiver ſhall not be charged as bailiff. 1 No 119. 
10. 


Nor, a "bailiff as receiver; for a bailiff ſhall be allowed his. 


expences, a receiver not. 2 Lit. 172. 4 1 Rol. 119. J. 45. 
But, he may be charged as bailiff and receiver of ſeveral things, 

in the ſame action. 1 Rol. 119. L 15. F. N. B. 116. P. Vide 

Ent. 75. 5 | Rk, 


(A. 4.) Againſt the Receiver. 
Accompt lies againſt one as receiver, who is appointed to re- 


ceive the rents, or Gcbts of n, F. W. 8. 118. # 
1 Rol. 116, J. 25. f 
So, 
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So, if he receives them without direction. F. N. B. 116. 

I Kol. 119. l. 40. 3 Leo. 24. 

So, if they are delivered to him for a ſpecial WISE and he 
does not perform it; as, if A. receives money to be delivered to 
B.- and he docs not deliver i it. V. N. B. 116. Q; 1 Rol. 116, 
„ - On; | 

Or, to be 53 if he does not nk an aſſurance of 
certain land, and he does not make the aſſurance. F. N. B. 
118 C. 1 Rel. 116. J. 10. 

Or, to be delivered to B. for my uſe, and he gives them to B. 
1 Rol. 116. J. 17. | 

Or, for the relief of B. for that is to his uſe. Das. 216. 

16. Lut. 48. R. Cro. El. 82. 

Or, to buy goods, &c. 3 Leo. 38. 

So, if a man employs H. to receive money of B. and he em. 
ploys him to borrow it of C. and A. borrows it accordingly, 
for which B. gives his bond to C. yet account lies by the em. 
ployer againſt A. upon the receipt by the hand of B. R. Hel, 
36. 1 Kol. 119. J. 50. Win. Ent. 6. Mo. 862. 

So, if a receiver appoint a deputy, account lies by him "__ 
bis deputy. 1 Rol. 118. J. 20. 

So, account lies by a ſheriff againſt his deputy. 1 Rob, 
118. J 25. 2 

So, if a man be bound by a bond to make accompt, account 
lies againſt him. 

- Or, if a man by obligation acknowledges, that he has received 

money ad computandum. 1 Kol. 116. J. 20. 

Or, has money of A. in his hands. 1 Rol. 116. J. 27. 

So, if a man acknowledges the receipt of money, ind core. 


- 


nants to make accompt thereof, account lies though the panty ka 
may have covenant. R. 1 Rol. 116. J. 45. 
So, if a man deviſes land to be ſold for the payment of legs A 
cies out of the money raiſed by the ſale, account lies by the {All 
legatees after the ſale againſt the executors who ſold. 1 Rol. 116. 
J. 35. Dy. 151.6. 152. a. Vide Dy. 264. 6. | b fou 
If the receipt be from the plaintiff himſelf, he ought to de- ag 
clare againſt the defendant as his receiver. . 
$0, if the receipt be by the wife of the plaintiff; for that 25 
is from the plaintiff himſelf. 1 Rol. 120. J. 17. Cont. J. 27. gi 
Or, by the plaintiff's monk. 1 Rol. 120. J. 20. Cont, J 29. , 
Or, by the wife, or monk of the defendant ; for that is a re- 4 
ceipt from the defendant himſelf. F. N. B. 118. F. Cont. : 
1 Rol. 120. J. 15, 25. | 
But, if the receipt be by the band of a Nranger, the plaintiff 8 


muſt declare of a receipt by the hands of fuch a one. 1 Rol. 120, 
4. 40. F. M. B. 118. F. 

- So, if the receipt be by the hands of the wiſe, or monk of 2 2 
firanger, he ought to declare of a receipt by the hands of ſuch 
wife, or monk. 1 Rel. 120. L 31. K. 

And, he cannot declare of a receipt by the plaintiff, ad a 
ranger; for that wane two iſſues; 1 200: F20- L 35. _ 

But, 


* 


| | . A; Cx'Gs 0 NM FP: r. 
But, of a receipt by two C20 BOY he may. 2 Rol. 120. 


J. 
Tf the plaintiff declares againſt the defendant, of a receipt by 
his own hands, he may wage his law. 2 Sand. 65. 
Otherwiſe, if he declares of a receipt by another hand. Co. 


Lit. 295- a. 2 Sand. 66. | 
(B) For whom it lies. 


Tenant in common may have accompt azainſt his © com- 
panion, who takes all the profits of the land. F. N. B. 
117. D. 118. J. Das. 219, 219. | 

So may a jointenant, if the profits are taken for the o 0 mmon 
benefit of both. 1 Rol. 117. I. 25. Dan. 217. | 
\ Otherwiſe, if a jointenant takes all the profits for his own uſe. 

1 Rol. 117. J. 30. 

But now, by the fat. 485 Ann. c. 16. 1 may he. 
brought by one jointenavt, or tenant in common, his executor or 
adminiſtrator, againſt the other, as bailiff, for receiving more 
than comes to his proportion; and againſt the executor, or ad- 
miniſtrator of ſuch jointenant, or tenant in common. 

But, not as receiver. Per C. B. M. 4 Geo. 1. inter Walker 
| and Holiday, (reported Comyns's Reports 272.) 

And therefore, the defendant cannot wage his law. R. 2 
Mod. Ca. 303. 

By the common law account did not lie by an . executor ' 
or adminiſtrator, for want of privity. Co. Lit. 89. b. 2 nfl. 
494. Vide poſt. (D.) 

But now, by the fat. M. 2. 13 Ed. x. 23. an execytor may 
kave account. Vide Vid. Ent. 76. | 

So, by the flat. 25 Ed. 3. 5. the executor of an executor. _ 

And, by the fat. 31 Ed. 3. 11. an admiaiſtrator may maĩu- 
tain it. Vide Vid. Ent. 75. 

The executor or adminiſtrator of an heir, who dies before 
fourteen, ſhall have account preſently againſt the guardian i in /o- 
cage. 2 Infl. 404. 

And at common law, per legem mercatorigm, it * for the 
22 merchant. * 404. F. N. B. 117. E. Vid. 

nt. 7 

So, denen lies for an abbot, maſter of an 1 7 &c. 
againſt a receiver in the time of their predeceſſor, F. N. B. 117. 
F. 2 Iuſt. 404. 

For a churchwarden againſt his predeceſſor. Dan. 219. 

So, account ligs for the king, againſt him, who takes the 
6 - the kivg. 11 Co. 90. 2 Rol. 161. J. 10. Fide anie 

I. 


/ 


(C) againſt whom it lies. 


AS action of account lies againſt a ya ſale, as bailiff or re- 
11 ceiver. F. N. B. 118. 9. 1 Rot. 117. . 12, 15. 
Ven. 217. 


80, 
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So, it lies againſt a dd; or * F. NM. B. 118. D, 


I Rol. 117.4. 17. 

S9 it lies againſt an abbot for e a receipt when he was a monk. 
1 Rol. 117. . 26. 

But by the rule in the Regiſter, accompt Joes s not be againſt 


an executor, or infant. Reg. 135. a. Vide poſt. (D.) Fide 


 F#FN:B. 118. D. 1 Kol. 117. l. 10 


Nor, againſt a wife or chaplain. 2 135. a 
(D.) Athen it does not lie. 


UT account does not lie where there is a want of privity: 
and therefore, if A. receives all the debts of the teſtator 
without authority, the executor ſhall not have account againſt 


him. 1 Rol. 117. J. 35. 
So, if the bailiff or receiver er of A. alk a deputy, - A. ſhall 


not have account againſt him. F. N. B. 119. . 


So, if A. acts as a guardian, and employs B. to receive the 
profits and rents of the infant for him, though he be not guardian 
of right, yet the infant ſhall not have account againſt B. who 
was only a ſervant to A. and there is no privity between him and 
the infant. Dub. 1 Rol. 117. Liult. 

If I give money to A. to deliver to B. for my uſe, and 4, 

gives it to B. account does not lie againſt B. for he was not 
privy to the uſe. 1 Kol. 118. J. 5. 
If one executor takes the whole eſtate of the teſbarory” account 
does not lie againſt him by the other; for one may take and dif 
poſe of the whole, and there is no privity of receipt Porn 
them. 1 Kol. 117. . 35, 118. . 10. 

If a diſſeiſor appoints A. the receiver of his rents, account 

does not lie againſt A. by the diſſeiſee. R. 3 Leo. 24. 
If adminiſtration be granted during the minority of an exe- 
cutor, he ſhall not have account againſt the adminiſtrator at his 
full age. R. 1 And. 34. 

If a termor deviſes his term to the execntor for life, and 
afterwards to B. and the executor of the executor takes the pro. 
fits, B. ſhall not have account. R. Dy. 277. b. 

So, account did not lie againſt an executor for want of privay. 
Co. Lit. 90. 6. F. N. B. 117. E. 

But now, by the fat. 4 & 5 Ann. 16. account lies againk 
the executors or adminiſtrators of oy guardian, bailiff or re 
ceiver, 

And by the common | law, the king by his prerogative may 
have account againſt an executor. 2 Rol. 161, J. 45. 11 Ce. 
90. a. Godb. 291. 

Or, againſt a receiver of the kiag's money by any perſon, 

though there is a want of privity. R. 4 Leo. 32. 11 Co. 90. 
a. 2 Nol. 161. J. 15, 20. Videin Det, (G. 1.) 

So, againſt the heir of an accountant. 2 Rol. 162. L. 5. 

Or if there is no heir or executor againſt the terre- tenants. 
2 7 162. Vid in Dell, 1 6.) 5 

0, 
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go account does not lie in goin an infant; for he 3 diſ- 
eretion. Ca. Lit. 172. 4 
Dan. 217. 

Nor againft a man for a receipt, whilſt he was an infant. 
1 Hol. 117.4. 5. 

So, account does not lie for a det wrong ; as for waſte com- 
mitted by tenant by elegit. 1 Rol. 116. J. 42. 

Or, if a leſſee waſtes the goods demiſed. 71 Rol. 116. . 39. 

Zo, it lies not againſt a diſſeiſor or other wrong · doer. Dan. 218. 
3 Leo. 24. | 

Nor, againſt him, who takes tithes by wrong after ſeverance. 
Dan. 218. F. 3 Leo. 24. 

Nor, againſt A. who enters and takes the profits of land upon 
pretence of a ene if the will be afterwards avoided. R. 


3 Leo. 24- 


But the king by kis prerogative may have aceount for a thing 


done by wrong. 2 Rol. 161. J. 12,17. Vid ante (A. 1.) 
| So, account does not lie, where a man claims the property. 
So, it does not * where a man has only 3 a bare _— Fs a 
ſhepherd, 


6 ) The Proceeding in Accompt. 
(E. 1.) Proceſs. 


IV the common "rk the proceſs in accompt was ſummons, 

attachment, and diſtreſs infinite. 2 /n/. 380. 1 Brownl. 24. 

But by the „at. of Marlebridge, 52 H. 3. 23. ff ballivs qui 

compotum ſuum reddere tenentur ſe ſubſtraxerint, et itnementa non 

habuerint, per que diſlringi poſſunt, fer corpora amn & c. 
Reg. 136. b. 2 Inſt. 143. 


And therefore, if ſuch. bailiff hath not any wade for his own 


life, or to which he is entitled as tenant by the curteſy, the 


plaintiff may have a mon/lravit de compato upon this ſtatute. 


2 /nft. 143- F.N.B. 117. H. 


And this writ lies againſt a receiver. 2 tft. 144. And againſt 


guardian in ſocage. {bid. * 

But it lies not, if the accomptant 1 any lands, though not to 
the value of the account. 2 14. 144. 
Nor, if he be ſeiſed in right of his wife, if he has iſſue where- 
by the huſband may be intitled by the curteſy. bid. | 

Nor does it lie without an effidavit in chancery. Aid. 

And, if it be awarded upon a falſe ſuggeſtion, a writ ſhall 80 
ad likerand'. arreflat'. Reg. 137. a. 
3o, eſſoin lies in account, where an attachment may be re- 
turned. 1 Brocunl. 24, 25. 

So, by the fat. M. 2. 13 Ed 1. c. 11. proceſs of outlawry 
is given in account. 2 Ill. 381. » 

But this does not exteud to account againſt a guardian. 
2 Inſt. 380. Co. Lit. $9. a. 

Accompt may be brought in the county by jullicies, or in C. B. 
that 135. "ok when ING by e it may be removed 

into 


B. 118. D. 1 Rol. 117. J. 10. 


nn. 
9 . nn. 
, SLY 
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%h into C. B. by the plaintiff without cauſe, and by the defendant 
| Ee, with cauſe. FYide Reg. 136. . But a plaint in accompt cannot 
be made in the county court without juſticies, though under the 
value of 4os. becauſe, the ſheriff cannot affign auditors who are 
judges of record, and the county court is no court of record, 
2 Inſt. 380.* a | 
80, in the Cinque Ports by audita querela. Reg. 135. a. 
So, a commiſſion may go to hear the accounts of the repairs 
of a vill, Kc. Reg. 138. | | 


7” 2 


(E. 2.) Declaration. 


The declaration in accompt muſt charge the party ; as guar- 
dian, bailiff, or receptor denariorum. Vide ante (A, 1.) 

And a declaration in accompt againſt one as guardian, uſually 
recites the ſtatute of Marlebridge. Cro. Car. 229. F. N. B. 
118. A. | | EN 

Bur that is not neceſſary. R. Cro. Car. 229. *Becauſe an 
action of accompt lay at common law before that ſtatute. See 
the Writs in the Regiſter, fol. 135 

A declaration by A. alone againſt B. as bailiff ex guecunque con- 
tratu ad communem ntilitatem A, B, et C. is good; for perhaps 
A. alone entruſted his part to him. Dan. 219. F. N. B. 118. H. 

K. 2 Cro. 410. | | „ 

A declaration ad computand cum inde requiſi' is good, though 
there was no expreſs requeſt. R. Cro. El. 8 8. 5 

A declaration againſt a receiver ad computand' generally is 
good, though the receipt was ſpecial, to expend for their relief. 
R. Cro. El. 83. | 

But, if a writ be againſt the defendant as receiver, a deolara- 
tion upon a receipt ad merchandizandum, for which he is chargea- 
ble as baz/;f}, is not good. R. 4 Leo. 39. 2 Lev. 126. Cro. El. 83. 

Yet the defendant ſhall not have advautage of this, except 
upon a demurrer to the declaration: for if there be judgment 
quod computet by default, &c. judgment ſhall be given for the 
Plaintiff, and the declaration ſhall be aided. R. 2 Lev. 126. 

The declaration may charge the defendant as bailiff, and like- 
wiſe as receiver. F. N. B. 116. P. Vide ante (A. 3.) ' 

A declaration againſt a receiver muſt ſay, by whoſe hands, 
Co. Lit. 172. R. M. 4 Geo. 1, inter Walker and Holliday. ¶ Re- 
ported Comynt e Reports 272.) Vide ante (A. 4.) 

But the omiſſion is only form, and aided by a judgment, guad 
eomputet. R. 2 Lev. 126. N 

And the writ may be general, as receptor denariorum ; for it is 
ſufficient if it be in the count. F. M. B. 118. F. R. 2 Leo. 118. 

So, the declaration may charge one as receiver by the hand of 
A. though A. was only a ſervant to B. R. Cro. El. 83. 


(E. 3.) What Pleas are good in Accompt. 
(E.3.) To accompt againſt a man as guardian, the defendant ſhall 


1 8 plead in abatemeut. 5 N on Or, 


1 


E 


1 rr 4a 


| Or, in bar, that he never was guardian. Raft. 21. 
That he was guardian at ſuch a time; and had rendered an ac- 
count, with a traverſe of the time before, and after. Ibid. | 


So, in accompt againſt a man as bailiff, it is a lea, that (E. 4.) 
he A was bis baüiff to render an account. 3 5. a bailiff,, 
Co. Ent. 46. | | e . 

And, if the declaration charges him as bailiff of a manor, and 
that he had the care of certain goods, ne unques ſon bailife is a 
good plea for the whole. a Rol. 121. J. 12, 157. | | | 

But to ſay, that the plaintiff ſold him the goods is not ſuffi- # 
cient, without anſwering that he never was his bailiff. 1 Rol. 121. 

40. | Os 
So, it is a good plea, that he was his ſervant for ſuch a pur- b 
pole, without that, that he was his bailiff in other manner. 9 

1 Kol. 121. J. 17. Beet | © 4 
| That the plaintiff leaſed to him the land, of which he is ſup- 
poſed the bailiff. 1 Rol. 121.4. 20. 8 | Ex 
That the plaintiff was a diſſeiſor, and the diſſeiſee hath re en- 
tered. 2 Rol. 122. l. 52. | Sy 

That he hath accounted before the plaintiff. Rafe. 17. 

La. oo i ig 8 

Or, before auditors aſſigned, 1 Rel. 122. J. 39. Roft. 17. 

[Or a diſcharge to a common intent is ſufficient ; as if defend- 
ant ſays that he put the goods in a warehouſe, whence they 

were taken by the enemy. Goſwell v. Dunkelly, H. 12 G. Sir. 


680.7 | | 
Fu, the defendant may plead the ſtatute of limitations. Vid. 
Ent. 76. | bag 


But the plaintiff may reply, that it was an accouvt. between 
merchants. Vid. Ext. 76. „„ mn | 


So, in account againſt a man as u eb it is a good plea, (E. 5.) 
that he never was his receiver. Raft. 19. Tut. 47. Vide By a recei- 
Co. Ent. 47. d. 5 | _—_ 

f That he never was his receiver by ſuch a hand. Cro. El. 82. 

„ | Os | 1 | 

That the plaintiff gave him the money. 1 Rel. 121. J. 45, 


Or, aſſigned it for ſatisfaction of his debt. 1 Rol. 121. J. 47, 


50. | 
That it was delivered to him for ſuch a purpoſe, which he has 
EO 1 Rol. 122. J. 10, 15, 30. 12 Leo. 31. 2 Brownl. 
| Ent. 3. 55 | CET | 
That he was within age. 1 Rol. 122. J. 50. 
That his wife did it without his aſſent. 1 Rol. 122. I. 45. 
That he has accounted to the plaintiff, or before auditors. 
[mn 5 J. 35, 40. Raft. 20. Yo | 
hat there was an award in diſcharge, Lut. 82. . . 
410. Vide Accord (A. 1.— D. 1.) ; ne 
That the plaintiff has releaſed. 1 Rol. 123. J. 5, 9. | 
But, if the plaintiff charges the defendant as his receiver, from 
ſuch a day to ſuch a day, the defendant muſt anſwer it pteciſely, 
5 LE and 
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and it 18 not ſufficient to ſay, that he was receiver of ſuch a ſum, 


and traverſe, that he was receiver alio modo. R. Ray. 57 

So, in account againſt a man as receiver by his own hands, 
the defendant may wage his law. 2 Sand. 65. 

Otherwiſe, if he be * as receiver rby the hands of ano- 


ther, 2 Sand. G5, 6. 
(E. 6. ) What Pleas are not good. 


[If Goda i is once . and ese le he cannot 


plead in bar, except a releaſe or plene computavit, and theſe muſt 
be pleaded ſpecially, not given in evidence on ne unques receivor, 


Godfrey v. Saunders, P. 10 G. 3. 3 Wil. 73. 


But a plea is not good, that admits the defendant to be once | 
chargeable, though it goes in diſcharge ; for that ſhall be pleaded 


before auditors. 
As, a gift after receipt, without deed. 1 Rol. 124. . 10. 
Or, an allowance, after the receipt, to retain it in ſatisfaction 
of a debt. 1 Rol. 121. J. 25, 123. J. 52. 
Payment by order of the plaintiff. 1 Rol. 121. J. 27, 122. 


L 22. 
That the plaintiff acquitted him of the ſum demanded; fs 


this only amounts to a payment. 1 Rol. 123. . 45. 


That he has delivered it to the plaintiff. 1 Rol. 12 2. J. 20, 27. 
That being churchwarden, he carried the bell to a bell- founder 
to be caſt, and with the ſtones demanded repaired a window, 


1 Rol. 121. J 30. 


That the plaintiff accepted cloth in ſatisfaQion. 1 Rol. 123. 
J. 46. 


That he ſold the goods received for the plaintiff, and took an 


obligation for the money in his name. 1 Rol. 124. J. 5. 


That he was robbed of the goods. 1 Kol. 17 J. 20. Dul. 
Mo. 462. 
That the goods were taken from him by pirates, Oc. R. Ow. 5 


Sed vide ſupra (E. 3.) 
That the plaintiff was barred in zrover for the lame goods; 


for he may be accountable, though he did not convert them. I 
Mo. 463. 


(E. 3.) Auditors aſſigned. | 
If there be judgment, quod def. computet, the _ may aſſign 


- auditors to take the account. Lut. 48. Sav. 


And two officers of the court are uſually Aged. Br. Jud. 17 
Vide Lut. 48. 

But an account by the defendant before the plaintiff himſelf i 
good, though he is not compellable to it. 1 Sand. 49. 

So, the plaintiff may aſſign auditors pro Vac vice by parol, and 
an account before them by the defendant is good. 1 Leo. 219 
Vide ante (A. 1.) Vide infra. 

Aſter judgmcut, guod computet, no motion can be made in ar- 
reſt of judgment. N. 1 | Sid. 159. 5 

Ut, 
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But, if the pio after judgment, quod computet, * his ex- 
ecutor ſhall have a ſcire facias ad computandum. Dan. 233. | 
And if the plaintiff makes default, he may afterwards have a 
ſcire facias ad computandum. Dan. 233. 
So, if the ſecond judgment be reverſed. R. Cro. El. 806. 
If the defendant does not appear to _— _ judgment, 
uod computet, a capias ad computandum lies again him. Cro. 
E. 82. 1 87. Vide Cro. El. 806. | 


Vo, by the flat. V. 2. 11. the lord may affign auditors to his 


ſervant to take the account. 
But this extends not to a guardian in /ocage, for bus is no g 
vant to the heir. 2 /nft. 380. | 
And one of the . — cannot take the account ; for, the 
act is a commiſſion to both the auditors aſſigned, which cannot be 
executed by one of them. 2 nf. 380. 
Auditors pro hac vice may be goed by the plaiotilf without 


| deed. Per tere F. 1 Leo. 219. Vide fupra. 


And ſuch auditors are judges of record. 2 /nft. 380. 
But a general anditor to take account of all balls, receivers, 


&c. is an officer, who cannot be made without patent. 1 Leo. 219. 
(E. 8.) What they ought to do. | 


After auditors aſſigned by the court, the defendant ſhall be 
committed *till he find manucaptors ad — Co. Ent. 46. 


Cut. 48, 49, 60. Cro. El. 82. 


And if the defendant does not appear afterwards, a feire Facias 
goes againſt the manucaptors. Vid. Ent. 77. 

How bail ſhall be in account. Vide in Bail (G. 2.) 

The auditors muſt give the defendant a day to make his ac- 
count. Lut, 49. 

And, the defendant muſt be in court, when a day i Is given 
bim. R. Cro. El. 806. 

And he ought to appear de dir in diem, till his account 1s fi- 
niſhed. Co. Ent. 46. d. 

And, if the account cannot be finiſhed by the day Pas. the 
auditors may grant another day. 

Or, if the day prefixed to the auditors for taking the account 
be expired, upon a certificate, that the account was confuſed and 


cannot be determined, the court enlarges the day. Lui. 49- 


I 4. 
If the defendant does not appear at the day afligned, being 
1 a _ ad computandum de novo may iſſue. R. 
1 Leo. 87. 
Vide flat. W. 11. | 


(E. 9) The Account, how made. 
The | account ſhall be given into court in Latin. Lt. 63. 


This was before the ws 46. 2. c. 26. which orders all pleadings | 
tobe in e. * 7; 
If 
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Tf the * have pleaded plene compulavit, b ſhall account 
| for the whole alledged in the declaration. Zur. 63. . 
Yet, if the declaration be for foreign coin ad valorem tant” ms 
net? Anglic the defendant need not account for the 9 755 mo- 
ney as it is valued in the declaration. R. 1 Rol. 126. J. 16. 


— 


(E. 10. Accountant how charged. 


17 a man e money ad merchandizum, he ought to account 
for the profits made after the receipt. 1 Rol. 125. J. 35, 36. 
So ought a bailiff, curam habens ad proficuum inde faciendum, 


1 Rol. 125. J. 50. 
So he ſhall be charged for the profit which he might hare 


-made; as, if he retains money in his hands, when he wg im. 


prove it. 1 Rol. 125. J. 40. 10 H. 7. 6. 
Or, does not_ improve it ſo much as he might. 1 Rol. 126. 1.1, 
So, if a bailiff ſells goods at a leſs rate. 1 Rol. 126. J. 4. 
Yet, a bailiff or receiver ad merchandizum ſhall be excuſed, if 


he makes oath that he found nothing to buy without hazard of 


loſs. 1 Rol. 124. J. 35. 
And, ſuch plea may be without oath, if the plaintiff does not 


require it. 2 Mod. 101. 
And the plaintiff cannot aver contrary to the oath, 1 Kol. 124 


. 43. _ 


And, a receiver ad computandum, or to deliver over, ſhall not 


be charged for the N after the _—_— 1 Rol. 125. J. 21, 


30, 33 | 
(E. 11.) Plea before Auditors. 


ra matter which might awd been pleaded in bar cannot af 
terwards be pleaded before the auditors. Godfrey v. Saunders. P. 


19 G. 3. 3 Wilſon 73. 
[And nothing can be pleaded before auditors contrary to what 


was pleaded in bar, and found by verdict. Jbid.] 


Before the auditors the defendant may plead, and the plaintif 
or defendant may join iſſue, or demur upon the pleadings, 
which ſhall be certified to the court, and there tried or argued. 
Lut. 50. 

The defendant may plead, that he has paid to the plaintiff or 
his order. 1 Rel, 87. Vide poſt. (E. 12.) 

Or, expended for his maintenance. Lut. 50. Cro. El 83, 84 

Or, accounted before the plaintiff himſelf. R. Lut. 59. 

So, it is a good plea before auditors, that the defendant 2 
the thing by inevitable accident. Co. Lit. 89. 6. 

As, that he _ rep without =_ default. Co. Lit. 89. 6. 

Co. 84. a. 1 Rol. 12 Vi (E. 12. 
17 Or that the goods were 2. wes 6.6 his det. Sem. 


2 Mod. 101.“ 
That in a tempeſt the goods were caſt into the ſea, _ 


; ron of the ſhip. 1 Rol. 124.1. 27. Co. Lit. 89.6 8 


. 


| Us. Lit. 89. . | 


'% 
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That the ſhip was ſeized by the king's enemies, and he paid ſo 


much for the redemption of it. R. 1 Rol. 124. J. 45. 
So, the defendant may plead before auditors, the act of obli- 
vion. Dan. 229. R. Ray. 57. 80 adiſcharge to a common 


intent is ſufficient ; as, where the plaintiff counted for a watch 


and ſword, delivered to the defendant ad merchandizandum, he 
pleaded that he carried them to Porto Bello, and to keep them 
ſafe till he could fell them, put them into the warchouſe of the 


South-Sea Company, and that the warchouſe was broke open by 
enemies, and the watch taken away and loſt, and that the ſword 


had been likewiſe taken away, unleſs an Engliſbman had put it on, 


and claimed it as his, and that defendant was forced to come away 
before he met with the Engliſbman to get it again. This was 


held good on demurrer. Str. 680.“ | 

But, the defendant ſhall not plead before auditors a matter 
which goes in bar of the account, though he omitted to gy 4 m 
bar; as, if a defendant has received money to deliver to A. and 
delivers it accordingly, and afterwards pleads, ne unques ſon re- 
ceiver, which is found againſt him, he ſhall not plead the delivery 
to A. before the auditors. 1 Rol. 126. J. 7. Cro. El. 830. 


So, he ſhall not plead before auditors, an award before the 


action commenced. R. Cro. Car. 116. N 
So, the defendant ſhall not plead before auditors, that he re- 
ceived the money only in diſcharge of an obligation to him by 


the ſon of the plaintiff; for that amounts to me ungues fon recei- 


ver. R. Cro. El. 830. hz 
So, if he pleads before auditors, that he paid 1000. charged 
to be received by him to the order of the plaintiff, and 6000. 


more, it is void as to the ſurplus; and if the defendant does not 


prove the payment of all the ſums charged, the plaintiff ſhall have 
judgment for ſo much, and it ſhall not be deducted out of the 


ſurplus. R. 1 Rol. 87. | 
(E. 12.) What Allowances an Accountpit ſhall have. 


A guardian, and bailiff ſhall be allowed upon account all rea- 
ſonable coſts and expences in all things. Co. Lit. 89. 2. 


So, a bailiff of a manor ſhall be allowed upon account a ca- 


ſual thing payable of courſe, though it be paid without a fpecial 

warrant : as, if he pays a relief due. 1 Rol. 125. . 7. 

So, if he pays rents, &c. due out of the manor, which belong 
to his office to pay. 1 Rol. 126. L 32: . 
So, if he pays any ſum by order or command of the plaintiff, 

1 Kal. 126. J. 36. ; | 
Though the command was only by parol. 1 Ro. 126. 7. 
So, if a guardian or bailiff be robbed without his negle& or 

default, it ſhall be allowed upon his account. Co. Lit. 89. a. 

Vide ante (E. 111 | | 

. So, if a merchant's factor be robbed. Co. Lit. 89. a. 

So, a guardian, bailiff, or receiver ſhall be allowed upon ac- 
count all that is loſt by inevitable accidents; as, by lightning. 


By 
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Dy dire. Co. Lit. 89. b. Vi ante (k. ok 
(E. 13.) What not. OO; 

But, a receiver mall not be allowed for his expences. Go. 


Lit. 172. 4. Vide 1 Rol. 87. 
So, a man who becomes my bailiff of his own wreng, cannot 
claim an allowance for his expences. 1 Leo. 219. 


So, a bailiff ſhall not be allowed the payment of a thing that is 


not-caſual, and of .courſe, without a warrant from his maker 
1 Rol. 125.1. 11. 


Nor, of a thing collateral that does not concern my manor, 


1 Leo. 219. 

So, a bailiff ſhall not be allowed for * negligence. 

So, he'thall not be allowed a ſale upon credit, without a ſpe- 
cial commiſſion, though the goods were bona peritura. R. 2 Mod, 
100. Per Fleming, 1 Bul. 104. but per Williams, J. it is the com- 
mon courſe. 1 Bul. 103. (a) 

Nor fhall he be allowed for groſs ignorance : as, if a faQor 
gives 20/. for goods not of the value of 12d. he ſhall not be al. 
lowed for it de he did as well as he could. 1 Rol. 125.1, 14. 


- AE. 14.) Remedy againſt Auditors. 


If the auditors do not allow a ſum that ought to be allowed, 
upon complaint to the court, Juſtice ought to be done. 2 nfl. 381. 
F. N. B. 129. F. 

If in account in London, or other W 88 court of record, the 
auditors aſſigned by the court do not allow the ſums which 'they 

ought, the accountant ſhall have a writ ex parte talir, to make ac- 
count before the treaſurer and barons in the exchequer, which 

contains a. ſcire facias to the plaintiff to appear there for ſuch ia · 
tent. F. N. B. 129. G. 
And by the flat. V. 2. 11. if the auditors afligned by the 
plaintiff himſelf do not do juſtice ; as, if they charge the defend- 
ant with receipt of that which he did not receive, or do not al. 
low him his reaſonable expences, he ſhall have a writ ex 3 tali 
for his relief. 2 Jnft. 381. F. N. B. 129. F. 

But this lies not againſt auditors aſſigned by the court. 2 Lal. 
381. Ruledin Reg. 137. 1. F. N. B. 129. F. 

And, this writ is a commiſſion to the barons of the 9 
to do right. 2 1. 38 1. Reg. 137. b. 

After this writ, the accountant may find ſureties in the chan- 
cery, or before the treaſurer and barons, and thereupon ſhall be 
bailed but of priſon. F. M. B. 129.7. 130. A. 


{a ) Every factor of 8 right is to ſell for ready.n money ; but where 
the general uſage of the trade is, that the factor ſells on credit, there if he 
ſells to a perſon of good credit at the time of the ſale, who afterwards be- 
comes inſolvent, the factor is diſcharged; otherwiſe, if he ſell to a man 
noteriouſly diſcredited at the time: but if there be no ſuch uſage, and the 
factor, on his general authority, ſells on credit, let the vendee be ever ſo 
able, the factor alone ſhall anſwer. Per Holt. C. J. 13 Mod. 514- But 

nom lactor uſually have a  commien to ſell on credit. ] 
| | (E. 15. 


\ 
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(E. 15.) Judgment. | 


| [The firſt judgment ſhould be quod computet ; therefore if jury 7774: Plead- 
find for plaintiff, and aſſeſs damages and coſts, and judgment is er, (T. 2.) 
entered accordingly, and fi. fa. executed, and money levied ; on 
motion, the judgment and execution ſhall be ſet aſide, and the 
money reſtored with coſts. Hughes v. Burgeſs, T. 10 & 11 
G. 2. B. R. H. 394. And. 19.] Er 5 1 
If the defendant enters into the account at the day aſſigned, 7 
and afterwards the account is adjourned to another day, and then | . 
the plaintiff does not appear, it will be a diſcontinuance : for 
there can be no nonſuit after judgment. R. Cro. El. 19. | 
But the plaintiff afterwards may have a ſcire ſaciat upon the 
judgment ad computandum. R. Cro. El. 19. | | 
If the defendant refuſes to account, the judgment ſhall be, 
that the plaintiff recover according to the value mentioned in the 
declaration, R. Cro. El. 806. R. Winch 5. | 
So, if he gives an imperfect account. Semb. Lut. 63. 
And, there is no need of a writ of enquiry for the value. 
Lut. 63. Cro. El. 806. | es 
Though the defendant takes the value of the goods, by proteſ- 
tation. Dub. Lut. 63. 

And judgment, guod recuperet the value.of the goods, of which 
the account is demanded, would be ill. Lut. 63. Cro. El. 806. 
So, if the defendant interplead, and it be found againſt him, 
d, te judgment ſhall be, that the plaintiff recover his damages and 

coſts, R. Cro. El. 84. 8 a 
So, the plaintiff in account generally may recover damages. 


he Leo. 302. R. 2 Leo. 118. Vide in Damages (A. 1, &c.) 
ey | | 8 

AC- (E. 16.) Execution. © i 
ich 


After final judgment in account, the plaintiff ought to pray - 
hat the body of the accountant be committed in execution. 


the ut, 5 1. LE Ro | h | 
#5 And, if he refuſes his body, he may pray an elegit. Lut. 51. 
25 And, a writ lies to the gaoler to receive him. Reg. 13). 
tal 8 | | ; | 


Account in Chancery. 
Vide Chancery, (2 A. 1, &c.) 


quer | 2 | | 
.. _ he Court of Accounts in the Exchequer, 
Il be Nu Court, (D. 3.) 


dea of Jnſimul Computaverunt in AL: 
e 5 75 


he = 8 
a man EE Vide Pleader, (2 G. 11.) 5 
er. -'-.' Account 


ACCOMPE 


Account by an Executor, or adminiſtrator, 
m the Spiritual Court. 


Vid Proßibition, (G. 21.) 
Account of Officers of Sewers. 
Vide Seqvers, (F.) ; 
Sheriff's Account. | 
Vide Rau, (G. 1, Kc.) 


4 C E O M P T AN; Fo 
Vi ide Arcompt.—Chancery, (2 A. 4s Kc.) 


* 
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| A. o D. 
) Accord with Satisfaition. 
(A. 1.) When a good Plea. 


N many perſonal actions, accord with ſalicſaction, is a good 


plea. 
As, in all aQions, where damages only are to be recovered. 


R. Dy. 75. b. D. 1. Brownl. 134. 
In afſumpfit. R. Dy. 75. b. 2 Pleader, 620. 9.) 
In conſpiracy. 1 Nol. 267. J. 15. 9 Co. 78. | 
In accompt. Lut. 52. Cro. Car. 116. 7 de Acconi, 
„ oo 5 | 
So, in treſpaſs, and all ackions vi et armis; where outlawry 
lies by the common law. 1 Brownl.. 134. 9 Co. 78. 4. Vide 
Pleader, (3 M. 13.) „ 
In appeal of — Ln 6 Co. 44- 4. 9 Co. 78. ö. 
In an attaivt. 6 Co. 44. a. Dy. 75. b. T 
In a writ of forging of falſe Hes Dy. 75. . 
In maintenance. Dy. 75. 5. 9 Co. 7B. a. 


In detinue. 0 Co. 78, 5. 9 
So, in covenant, after the covenant broken: for the fait does Wl 


not accrue by the deed, but by the 333 breach. R. 6 C. 

44-2. 2 Cro. 100. R. Lut. 359. —Adm. 2 Rol. 188.— Ur 

three J. Tel. 125.— D. Al. 39. 2 Pleader, (2 V. 8, 9.) 
In debt for rent upon a Dy for years. Semb. 1 Rel. 266 


J. 10. Co. 79. 4. 


ETC Oi | 
30, in waſte in the lauf, againſt a leſſee pur auler vie; for 


damages only ſhall be recovered. R. i. Rol. 266. I. 12. Vide 1 


| Phader, (3 0. 9.) pg 
So, in waſte agai 
the tenuit, accord with ſatisfa8ion is a good plea, though the term 
| alſo ſhall be recovered.” Per three F. cont. 11 H. 7. 13. 
13 H. 7.20. But it ſeems that judgment was not entered; for 
the record does not appear. R. acc. Bend. 35. Agr. acc. 
9 Co. 78. b. Mo. 6. 6 Co. 44. 4. Per Daniel, 2 Cre. 99. 
R. acc. Cro. El. 355. | 5 

So, in quare ejecit infra terminum. 9 Co. 8. 78. b. 11 H. 7. 13. 


In raviſhment of ward. 9 Co. 78. ö. 11 H. J. 13. 13 H. 7. Ko | 


In detinue of charters of a freehold, though the charters are to 
be recovered. 9 Co. 78. v6. „ 
So, in debt upon a bond to pay money, an accord executed be- 
fore the day of payment. Cro. El. 46. | en 
Or, to pay upon a contingency, an accord executed before the 
contingency happened. Semb. 2 Gro. 254. | | 


So, in ejectment, though the poſſeſſion ſhall be recovered. 
Dub. 13. H. J. 20. R. 9 Co. 78, Pejtoe. 1 Brownl. 133, 134. 


2 Brownl. 128. 


In quare impedit. Semb. 1 Brocunl. 134.—2 Brownl. 131.— 


11 H. J. 13. | | 5 
So, e with ſatisfafion to one defendant is a bar to all. 
R. 9 Co. 79. b. FN | OED 1 9, 


(A. 2.) When not. 


But accord with fſatisfafion is no plea, where the inheritance 


or freehold is to be recovered. R. 9g Co. 79. b. 

Though the ſatisfaction be of a matter of as high a nature: as, 
if a diſſeiſee accept the manor of D. in ſatisfaction of the land, 
of which he was diſſeiſed. R. 4 Co. 1. 6. 


So, it is no plea, if the ſatisfaction accrues from a ſtranger 


| as, if an obligee plead; that A. ſurrendered a' copybold to the plain- 


tiff, which he accepted in ſatisſadion. Per two J. Cro. El. 541i. 
So, accord is no plea, where a certain duty accrues by the 
deed merely ; for a deed ought to be avoided by a matter of as 
high a nature. N. 6 Co. 44. a. Bro. Dett. 174. | 
As, in debt upon a bill, or bond to pay money. 6 Co. 44. 4. 


K. 2 Cre. 650. R. if not executed before the forfeiture of the 20 


bond, though it be afterwards. Cro. El. 46. 


Or, in covenant to pay money. 6 Co. 44- a. Vide 2 Cro. 99. 


. ut, 359 ; ; 24 
Though the accord be before or after the day of payment. 
2 Cro, 100. Quere, and vide ſupra- | 


Nor, in a covenant executory, before a breach, R. cont. 
2 Rol. 187. Acc. Lut. 359. N 


So, it is no plea in debt upon a bond with condition to make an 


account, or to do any other collateral thing. R. Dy. 1. a.9 Co.79. a. 


or, in a writ of annuity. Dy. 1. 4. in marg. 
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nſt a leſſee for years in the zenet, as well as in 
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[In debt, a feoffment is not pleadable i in ſatisfaction of a ſpe- 
cialty. R. on error on a judgment in C. B. but, this was after- 
wards reverſed in parliament, Wyvill v. Stapleton. M. 11. G. 


Str. 615] 
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(B. ö that Accord is good. 
(B. 1.) It muſt be in full Satisfaction. 


(B. 1.) N 8 that makes a good plea, muſt be in full ſatisfac- 
What ſhall tion of the thing demanded, 
not be ſo. And therefore, if the defendant plead. an accord between him 


Sag _ and the plaintiff, that if he did his endeavour to reconcile the plaintiff 
3.) and a ſtranger, then, &c. it is not good; for his endeavour 1 is no 
; ſiatisfaction to the plaintiff. 1 Rol. 128. J. 15. ; | 
3 : So, in an action upon the fat. of Rich. 2. for a forcible N | 
f if the defendant plead an accord, that the plainti if Joould re-enter, 
| and haue his charters re- delivered by the defendant, it is not good; 
for the re-delivery to the plaintiff of his own charters is not any 
fatisfaQtion for his precedent tortious entry. 1 Kol. 128. J. 25. 
Dy. 356. a. . Pl. Comb. 5. b. 
So, in treſpaſs, if the defendant plead an accord, that the Plain- 
tiff ſhould have his caltle again. 1 Rol. 128. 1. 35. 
T hat the plaintiff and defendant ſhould be quit of aZions againſt each 
other. 1 Rol. 128. 1. 40. Lut. 57. 


So, in covenant for not repairing, that it was 3 that the 
defendant ſhould do the repairs. 4 Mod. 88. For he was bound 
to do that by the original covenant.” | 
That he ſhould give a 1 or other thing of no value. Dal. toß. 
[1n indebitatus afſampfit, for 151. that he gave plaintiff a pro- 
miſſory note for 5/. is not good. Plaintiff's agreement is not 
ſufficient : it muſt appear to court that he had a reaſonable ſatiſ- 
faction. Cumber v. Wane, P. 7 C. Strange 426.] 
| [Releaſe of equity of redemption is no ſatisfaction, for it is 
nothing in the eye of the law.  Preffon v. ee, P'. 32 5 


2 Will. 86.] 
So, if the defendant plead an accord by order of a court mar- 


tial, that the defendant Gould male a ſubmiſſion in fuch a place and be- 
ore fuch perſons in ſatitſadlion of that matter, which he did accord- 
ingly; for this is no ſatisfaction for the damage, except in point 
of honour. R. 1 Rol. 128. J. 50. 
Or, that the defendant ſhould confefs the injury to the plaintiff, and 
aſt forgiveneſs upon his knees. Per 2 J. 2 Rol. 96. N 
So, if he plcad an accord, 10 deliver, Sc. in ſatisfation of par 
of a debt. 4 Co. 3. a. 
On an accord, 4 deliver money, in ſatisfafion of a bond, or 
_ other ſpecially, with condition to perform bl collateral matter. Co. 
Lit. 212.b. 9 Co. 79. a, b. 
S0, if he plead an accord, 10 pay a 72 1 at the ſame or a ſub- 
fequent 4 R. 1 Leo. 19. Cro. El. 193. Vid. 4 Mod. 89. 


Or, 


— nn — 


* 
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Or, to deliver a horſe or other thing in ſatisſadion of money io be 

paid to a flranger. Co. Lit. 212- b. . N | 
Tl the debt is on deed or obligation without condition, th 

accord and ſatisfaction muſt be by deed, and muſt be pleaded ſo: 

if there appears a condition for payment of money, perhaps it 

may be pleaded without deed. Prefon v. Chriſtmas, P. 32 G. 2. | 

2 Will. 86.] f . | 8 3 
But, it is a good bar, if the defendant plead an accord, that if (B. 2) 


the defendant did his endeavour to reconcile the plaintiff and a flran- ap vc 


er, then, Ic. and that he did his endeavour, whereby at his gen. 

— they are agreed. 1 Kol. 128. J. 20. . 

So, if he plead an accord, to deliver charters to which he had a 
title. 1 Rol. 128. I. 30. 8 Pn Eh 

So, an accord, to deliver to the plainti, being ceſtuy que. uſe, 
a charter of feoffment, which the feoffees give to him; for the deed 
belongs to the feoffees, not to the ceſtuy gue uſe, and their gilt to 
the defendant was good. R. Cro. El. 357. 2 

So, an accord, that he ſhould re- deliver to the plaintiff his own 
cattle at a certain place, whereby he was at the charge of driving 
them to that place. Per Dodr. 2 Rel. 96. . 
' That anexecutor ſhould quietly relinquiſh the poſſeſſion of an houſe, 
which his teflator - held for life to him in the reverſion. Semb. 
Vel. 125. Per three J. Fenner cont. | | 


- 


hat each ſhould give the other a quart of wine. 1 Rol. 128. | 
43. 8 E | 4 
T hat he ſhould enter ints a flatute, or bond in ſatigſaction of money 
due by contra. Co. Lit. 212. bd. 
| So, an accord, to deliver money in ſatisfation of an horſe, or cot- 
| —_ aa, due by contra# or aſſumpſit evithout deed, is good. 
9. Co. 79. B. | 
Or, to deliver a horſe, &c. in ſalisſafion of money to the part 
himſelf. Co. Lit. 212. ide OR 8 
Though the condition be, that A. ſhall pay the money to the party. 
Co. Lit. 212. b. , . | | 
So an accord, to excuſe one from an amerciament in a court baron. \_ 
Dan. 239. . _ | 
So, an accord, to pay ſo much to A. by the appointment of 
- plaintiff, in ſatisfaFion, is good. Win. En. 1750. R. 
in. 391. Fs „„ En, ; | 
To male an abatement in the marriage portion of his daughter, 
1 Rol. 128. I. 10. | vo 
_ , "So payment, and acceptance in full ſatisfaction, of a leſs ſum, 
either before the day, or at another place than is limited by the 
condition. Co. Lit. 212 5. For a leſs ſum before the day, or 
at another place, may be advantageous to the plaintiff. * 


(B. 3.) Muſt be certain. 


* 


So, a accord muſt be certain : and therefore, an. accord that 
the defendant ſhall 1 elinguiſb the Paſſelſion of a houſe in ſatisfafion, 


AO OR D. 

c. is not 10 80 without ſaying at what time he all reluquifh i, 

Per three J. Yelv. 125. 

N or an accord, that he ſhall employ ls in repairs for twa 
or three days. Semb. 4 Mod. 88. 

And though the defendant ſhews a performance i in certain, yet 
that does not aid an accord, that was uncertain in the founda . 
tion. N. Telv. 125. | 

But an accord, that whereas the marriage of his . was worth | 
5ool. the plaintiff ſhould give the defendant only 400!. whereby 100. 
72 abated in ſatisſafion of all treſpaſſes, 1 is good 1 Rol. 1 28. 

12. 


(B. 4.) Muſt be executed. 


So, an accord muſt be executed, otherwiſe there will be no 
remedy for a non-performance : and therefore an accord 7o bay 
money in ſatigfaction, is not good, if he ſhews only, that he is 
ready to pay ; but he ought to lay, that be has paid it. 1 Rol. 

129. J. 25. R. 1 Leo. 19. 

So, if he ſhews only a tender and refuſal. I Rol 159. J. 22. | 
R. 9 Co. 79. ö. X 2 Jon. 6. br, 

So, if be ſhews a tender, with uncore pri. R. Cro. El. 193. 

So if he does not ſhew it to be perfectly executed. R. Dy. 
75. 6. 356. a. PL Com. 5. 9 Co. 79.6. 

As, if an accord be to do two things, and he ſhews only one 
of them performed. 1 Rol. 129. J. 12. '1 Rol. 471. l. 10. 
R. Cro. Car. 193. Vide Dy. 356. a. 

. © So, if an accord was, to pay money, and an attorney's bill, and he 
ſhews, that he paid the money, and was ready to pay the bill, but 
never had it. R. Ray. 203. 1 Mod. 69. 2 Keb. 690. 

It was in the defendant's power to have demanded a bill, and 
tendered a reaſonable ſum ; if this had been done and pleaded, 
it might probably have been adjudged a good anſwer. Bac. Abr, 
vol. 1. 24.* 

To 62 money, and give counſel * requeſt, and that he was not, 
requeſted, Bro. Accord 7. 

To pay 30. with a promiſe te pay the reſidue in ſalisfadion, and 

chat he had paid the 3/. Per Tawoiſd, 1 Mod. 6g. 

To pay 15s. and that the plaintiff ſhould receive the reſidue in 
goods ; and that he paid the 15s. and was ready to deliver goods 

| for the reſidue. R. Cro. El. 305. 

So an accord, that the plaintiff and defendant ſhould each deliver 
1 his part of an indenture to be cancelled, and that he had delivered 
his part, is not good; becauſe he does not ſhew, that both parts 
were delivered up. K. 3 Lev. 189. 

So, an accord, that A. fball be his pay maſter ; for it does not 
appear, that there v was any conſideration to charge A. R. Ray. 


451. 

So, if 4. did not agree by writing; for by the flat. 29 Car. 2. 
he is not liable to the debt of another, without a memorandum in 
viles. Did 2 2 [ 58. : 

O, 


ACC OR D. 


So, an accord muſt be executed, before the action com- 


menced: and therefore, an accord to do a thing at a day to 


| is not - . Rol. 129. L C4 2 
i 3 2 to do a thing at a future day, is good, if it be 


executed before the action commenced, though it was executory 


t the time of the accord. 1 Rol. 129. J. 17. 1 
© So an accord, with mutual promiſes to perform, is good, though 
the thing be not performed at the time of action ; for the party 


has a remedy to compel the performance. Adm. Ray. 450. a 


2 Jon. 158. . | 
Fer 5 remedy ought to be ſuch, that the party might have 


taken it upon the mutual promiſe at the time of the agreement. 


R. 2 Fon. 168. | h 


; . P i ant <3: 
((.) How it ſhall be pleaded. 

Fa man plead an accord, the ſafeſt way is to plead it as a 
1 ſatisfaction, and not by way of accord; and therefore he need 
ſay no more, than that the defendant gave ſo much to the plaintiff 
in ſatisfafion, which the plaintiff received. 9 Co. 80. b. 5 

[If a man plead that he delivered a thing in ſatisfaction he 
mult ſhew the acceptance of it as ſuch. Paine v. Maſters, M. 
10 G. Str. 573.] 2 | | 

If he plead it as an accord, he muſt ſhew a preciſe perform- 
ance. 9 Co. 80. b. | 7 5 

So, if a mau pays money upon a void award, which is ac- 
cepted, it may be pleaded as an accord and ſatisfaction. R. 
1 Sal. 71. | , 


If a man plead an accord executed before the money was due 


by the condition, he ought to plead it in ſatisfaction of the mo- 


ney by the condition, not in ſatisfaction of the bond. R. 
2 Cro, 254. for the bond itſelf cannot be diſcharged without 
ſpecialty.* | | TE: 
If he plead it as a mutual agreement, the defendant muſt 
| ſhew ſuch an agreenient, upon which an afump/it is maintain» 
able. R. ! | „ | 
And, upon which an action is given at the time of the aſſumpfit. 
N 3 Fon 108-; | 


4 Juſtice and the nature of the thing ſeem to point out a very material 
diſtinction between accords executory on a future day certain, and accords 
executory without limitation of time: in bath, caſes it appears admitted 
that if the execution precede the bringing of the action, the accord with 
ſatisfaRtion is a good bar: where there is no day fixed for the execution 
of the accord, the law implies that it ſhould be immediately, and eonſe- 
quently when the action is commenced before the full performance the ac- 
cord cannot be taken as a bar; but in the firſt caſe where à certain day is 
fixed for the performance, it ſeems to the higheſt degree nnreaſonable to 
permit the plaintiff, by brin 
ment, and to refuſe the defendant the advantage of it in pleading : if the 
Action be deſerrettill after the day, and the accord be not perſormed by the 
defendant, he cantiot then plead it and the plaintiff muſt recover on the ori- 
ginal cauſe of action; the only diſadvantage he ſuffers is delay which by 
dus own agreement he has brought upon himſelf. | 
| F And, | 


ing his action before the day, to waive his agree» 


Lide Ante, 
(A. 1.) 


— 


And, that the agreement was s performed on the part of the | 


defendant, as ſoon as could be before the action. Vide Lut. 


1538. 
And, how it entre, R. Slin. 391. | 
To this plea the plaintiff may reply, quod non recepit in fati 5 


| faction. 9 Co. 80. 3. R. 5 Mod. 86. 


Or, quod non dedit in ſatisfafion ; for there muſt be a mutual 
payment and acceptance in ſatisfaction and the one imports both. 


5 Mod. 86. 
Ons nul tiel accord, Win, Eu. 1075, 1076. FOG 70. 


(D.) arbitrament. 
[D. 1.) When it is a Bar. 


N all actions where accord is a good bar, 1 is alſo a 
bar. 6 Co. 44. Semb. 1 Rol. 267. T. Dy. 75. be 
So, an arbitrament between A. and B. for a treſpaſs done by 
my cattle, then in the poſſeſſion of A. is a good bar, in an action 
againſt me for the ſame treſpaſs. 1 Rol. 268. B. . 
So, an award of a collateral matter, is a good bar. 1 Sal. 76. 


©. Mod. Ca: 221. 


So, in debt upon a bond, a ſubmiſſion of all matters in con- 
troverſy, and an award, that the bond ſhall be diſcharged, is a 
good plea; though a bond by itſelf cannot be ſubmitted, nor ſhall 


- arbitrament be any plea to debt upon it, generally. R. 1 Lev, 


292. r ee 5 


(D. 2.) When not. 


- 
7 


But in actions real, arbritrament is no ples. I Rel. 265. J. 50, 


; 266. J. 1, &c. 


Nor, in actions founded merely upon a deed. 1 Rol. 265. 7. 

Nor, in actions founded upon a ſtatute or record merely : as 
in debt for arrears of an accouut found before auditors, 1 Rol. 
265. J. 5. 264. R. | 

And, if it would be no plea in debt, it is no plea i in afenyf | 


for the ſame debt. R. Al. 85 
Vet, in an action not founded upon a ſtatute or record only, 


arbitrament is a plea; as, in debt upon the ſtatute of labourers; 


for it is founded upon the departure of the ſervant, which is a 


matter in pats, as well as upon the ſtatute, 1 Rel. 265. J. 10. 
So, arbitrament is no plea if the party has no remedy upon the | 


award: as if the award be void. D. Lut. 57, 283.  Carth. 188. 


If the award be to do a thing, the performance of which the 


party cannot compel : as to be nonſuited ; to deliver lands in ſatiſ- 


faftian, &c. 1 Rol. 266. J. 35 ad 45. 267. J. 35. Lut. 57. 
So, if the award does not give a preſent ſatisfaction, or a ſatiſ- 


faction that will be executed before the action commences. 


D. Lut. 56, 283. 


3 


« 2 


On, 


1 
4 
"5 


1 KD 


Or, at leaſt if the plaintiff has no remedy by action upon the 
award. D. Lut. 56. 1 = | 

So, if the award does not extend to the thing demanded 
by the action: as, if the arbitrament diſcharges all accounts, and 
the action is for money upon an igſimul compuiaſſet. R. Al. 5. 

80, if the award does not giye a new duty, but only diſcharges 
the old demand, &c. by leaſh &c. R. 1 Sal. 69. 

But generally, the plaintiff may have a remedy upon the 
award; for the fubmiſſion imports mutual promiſes; and there- 
fore, if the defendant pleads arbitrament, he need not aver per- 


| formance generally. R. in B. R. between Crofts and Harris. 


P. 3 V. & M. Carth. 188. Mod. Ca. 222. Dy. 75. 6. 

Vide 1 Sal. 69. | „ 
And therefore, if the award be to pay money at a future 

day; before the day arbitrament is a good plea without ſhewing 


payment. 1 Rol. 267. J. 30. D. Lut. 56. R. 5 Ed. 4. 


7. a. Pl. Com. 6. a. | 
So, if the award be of a collateral thing, performance, gene- 


rally, need not be averred. Per Holt, Poæuel cont, 1 Sal. 76. 


Mod. Ca. 222. | + Hes 
Yet, where the time of performance is paſt, arburament is no 
bar, without ſhewing a performance, though the plaintiff has a 


remedy by action upon the award. 1 Kul. 267. l. 25, 27 


D. Lut. 56. 


As, if the award be to pay money, or to give a bond at a.day paſt, 


he ought to ſhew, that he has paid the money, or given the 
bond. Lut. 56. 5 Ed. 4. 7. 4. | 3 | 
And it is not ſufficient to ſay, tout temps priſt, and make a 
tender in comt. LJut. 56. „„ | 


Except where the plaintiff himſelf is the cauſe, that it was not 


performed: as, if the defendant tenders the money at the day, 
and the plaintiff refuſes it. 1 Rol. 267. I. 40. Lut. 283, 56. 


If the award be, that the defendant ſhall ſeal an obligation, which | 
the Plaintiſ ſhall bring to him at ſuch a day; and the plaintiff does 


not bring any obligation. 1 Rot. 267. J. 45. 5 Ed. 4. J. 4. 
Aerion 
Vide Parliament, (L. 8, &c.) —Viſitor, (A. 13.) 
TTC 
Vide A®ion upon the Caſe for a Conſpiracy, (C.5.)—Appeal, (G. 11.) 
ACQUITANCE. 
vide Releaſe, (E. 1, &c.) 
„„ 
Vidt Ancient Demęſue, (C. 1, &c.) 


At 
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Att of Bankruptcy. | 
Vide Bankrupt, (C. 1, Ke. D. 5.) 
At of God. ES, 
Vide Abatement, (. 32, &c. 808 .)—Condition, 4 12.) 
Att of Law. 


Vide Condition, (L. 1 17 
Aﬀt of the Party, 
Vide Abatement, (H. 41, &c.— 0.) 
_ Att of a Stranger. 
Vide Abatement, (H. 54, &c.)—Condition, (L. 14.) 
Acts of Husband and Aike. 


57 6, 7. 8, 11.) 
Ats by Jointenants. 
Vide Chancery, (3 V. 7, &c.) 
Atts of Non Compos, 
Vide Ideot, (D. 1, &c.) 
Atts by an Inkant. 
Vide 1 


Att of parliament. 
Statute. —Dett, (A. 1. any e (D. z.) —Treland, (B. 
1. Gs 1 g: .)—War, (B. 6, 7.) | 
Judicial an 
Vide Action upon the Caſe for Dreh, E. 2 


Unlawful Att. 


Vide Juſtices, (M. 7050 | | 
ACTION, 


Vide Baron and Feme, G. 1, &c.—H.—T. 1, &c. -K. 
N.—O.—P. 1, e d —S. 1, &c.— Chancery, (2 M, 


Vide a (G. 10, Ke. — R. 1. &c. Auen on 


RN 
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*% 
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(A) The Nature of it, 


N action is a lawful demand of a man's right. Ce. 

Lit. 285. a. 2 nfl. 40. | SIR 1 
In life, 8 and eftate, every one, (who has not forfeited 
them, ) has a property, and ts. ah and if they are violated, the 
law gives an action to redreſs the wrong, and puniſh the wrong: 


doer. Vau. 337- 5 3 
(5) TUho may fue, 
[B i.] hie Kung: | | 


HE king, though he is the chief and head of the kiog- 
dom, may ſue as demandant. Th. D. J. I. c. 3. 3 Inf, 


136. | 
E in a writ of right. 6 Ed. 3. 291. 6. [L50. b.] Th, 
D. Li. þ . | 
In a writ of eſcheat. Th. D. J. 1. c. 3. % 4. 3 Inft. 136. 


In a writ of error. 22 Ed. 3. 21. 6. 39 Af. pl. 18.. Th. 
D. J. 1. c. 3. / 17. 


J. 1. e. 3. 610. | 3, | 
In a quare impedit. Th, D. J. I. c. 3./f. 15, 16. 3 Inft. 136. 
In a right of advotaſon. Th. D. J. I. c. 3. /. 3. | 
In deceit to reverſe a fine of land in ancient demefne. Per 
Thirung, 11 H. 4. 86. Th. D. l. i. a 3. 21. | | 
In an attaint. 42 Ed. 3. 26. 6. 3 Inſt. 136. Th. D. I. I. 
6. 3% 25> ; a 
. Th. D. l. I. c. 3. /. 21. 3 Inf. 8 
In treſpaſs. 4 H. 4. 4. 6. 10 H 4. 3. Th. D. J. 1. c. 3. 
J 19. for his goods and chattels, or quare clauſum fregit. F. 
* | 


B. go. J. 


c. 3. J. 16, 20. | | 
In quare incumbravit. 3 Infl. 136. | . 
, So the king may ſue in chancery for a matter in equity. 1 
Rol. 373. l. 36. a | | 

So the king of another kingdom may maintain an -a&ion in 
B. R. or other court. 1 Rol. 1 33- 


= cipal cauſe of action belongs to the king; for upon the peace 
EE broken, or any wrong done rincipally to anpther, the king ſhall 
<4 ſue only by indictment. Th. D. I x. c. I /- 0s 105 Et. | 

Or, by information, or other matter of record, 3 Int. 136. 
So, for an offence, or contempt againſt any ſtatute, the kiog 
ſhall ſue ooly in an action by gui tam, &c. wh 


name of the attorney general. 2 Lev. 82. 


Vet, 


In a writ of ward. 1 H. 4, 1. 3 It. 136. Th. D. 


12 a ſeire- fatter, 10 H. 4. 7. 3 Iiſt. 136. Th. E 


But, the king ſhall not have an action, except when the prin- 


And, a declaration for the king ought. regularly to be in the 
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WM | Yet, if it be in the naine of the king himſelf, as coram domino 
1 ' rege venit dominus rex, &c. it is good. R. 2 Lev. 82. 


=_ Vide F. N. B. 101. A. 


(B. 2.) The Queen, | 


Bo, the queen of England may ſue by Wine without naming 
the king. Th. D. J. 1. c. 4. Co. Lit. 133. 
As, in a guare impedit. 18 Ed. 3. 1. b. Th. D. I. 1. e. 4, ,. l, 
In a parco fracto. F. N. B. 101. ; 
And, if the ground of the action by the queen be a breach of 
the peace, the writ ſhall ſay, pone per wad. c. A quod fit, &c. 
ad reſpondendum tam nobis quam Anne regine Angliæ. F. N. B. 101. 
So, the queen may exhibit an Engliſb bill in chancery by way 
of an information by her attorney general, to enforce or confirm 
a degree, R. 2 Nol. 213.1. 10. 
= - The queen, in an action by berſelt, ſhall not find pledges. 
| - "+ & $017 ah: 
Þ Nor, ſhall ſhe be amerced, if there be judgment WO? her, 
F. N. B. 101. 4. 


( B. 3. 4 A Common Perſon. 


So, the prince of Wales may ſac by writ. Th. D. I. I. e, 5. 
1 H. 5, 7. 6. 

So, every other ſubject of the king. Vide 2 In/l. 55, 56. who 
has no legal impediment ; of which wid. Abatement. ( E. I, &c.) 

So, an alien enemy. Vide Abatement. (E. 4.) 

So, a body politic, ſole or aggregate, ſpiritual or temporal. 

So, an idiot, lunatic, &c. ſhall ſue in his own name. Poph. 
141. 1 Brownl. 197. 

So, the inhabitants of a hundred may have debt, or a ſcire 
| facias, upon a judgment for them in an action againſt the hun- 
3 dred for coſts; for the ſtatute which enables them to be ſued, 

1 enables them to ſue for coſts, if the judgment be for them. | 
R. F. g. 296. 7 
[A 0 trading company ( as the Dutch Weſl-India Compa- 
ny) may ſue by their name of reputation. Dutch We gh India 
* v. Henriques, M. 11 G. Str. 612.] 


Gho cannot ſue, 
Vide in Abatement, to the Abili 'y of ile Perſon, (E. 1, &c. * 


(C) ho may be ſued. 
(C. 1.) The King. 


NTIL the time of Ede. 1.—The king might have been 

ſued in all actions, as a common perſon. 22 Ed. 3. 3. 

43 Ed. 3. 22. Dub. —St, Pre. R. 42. Th. D. I. 4. c. 1. J 3. 
And the form was, Pracipe Henr. Regi Angl. &c. 24 Ed. 3. 


23. [55+ W 5 


PP 
5 \ ' 

But now, none can have an action againſt the king; but one 
ſhall be put to ſue to him by petition. Th. D. J. 4. c. 1. 
ide Prarogatize; (D. 78.) | 

So, no. one can vouch the king; for that is in nature of an 
action. 3 H. 7. 14. b. 9 H. 6. 3, 4. Th. D. J. 4. c. 2. 
. 2. R. Cro. Car. 96. | 85 : 
So, if a fine be levied by the king of lands, it ſhall not be by 
writ of covenant, but by render. Cro. Car. 97. a 


(C. 2.) The Queen. 


The queen may be ſued without the king her huſband in all 
actions; for ſhe is a perſon ſole by the common law. 11 H. 4. 
67. 3. Th. D. I. 4. 6. 2. . 1. | | 

And may be vouched. 3 H. 7. 14. 5. Th. D. I. 4. c. 2./. 2. 

So, the queen dowager may be ſued by action, without ſuing 
to her by petition, 10 Ed. 3. 508. [26. b.] 9 H. 6. 12. 
11'H. 6. 32. Th. D, I. 4. c. 2. f. 3. | 


(C. 3.) A Common Perſon. | 


So, the prince of Valet may be ſued by. writ. 75 D. 
FRY So | - | 
And, every ſubje& of the king, eccleſiaſtical or temporal, man 
or woman, villein or free. 2 Inſt. 55, 6. | 

Though he be deaf, dumb, or an idiot. Th. D. J. 4. c. 2.f. 4. 

Though he be non compos mentis, lunatic. bid. _ | 

Though he be a leper. Ibid | 
Though he be convicted or attainted. R. Ney. 1. Th. D. 
& + % %% «» . 

[Though a perſon attainted is liable to civil ſuits, yet he 
ought not to be charged but by leave of the court, or of a judge 
at his chambers, Macdonald*s caſe, 1747. Fofter 61.] 

[If a perſon attainted of high treaſon is charged in cuſtody in 
a civil action by leave of a judge, there cannot be a motion to 
diſcharge him from cuſtody, on the king's pardon, on condi- 
tion of tranſporting himſelf; the firſt ſtep muſt be, to move to 
diſcharge the judge's order. 8. C. 1 Wilſon. 217.] 

Or, outlawed. 2 Inft. 56. Th. D. l. 4. c. 2. % 4. 

Or, excommunicated. Ibid. | h 

Or, within age, /bid. 

So, every body politic may be ſued, 

Or, an alien born. : 0 
"But, a man profeſſed ought to be ſued with his ſovereign, a 
villein with his lord, and a ſeme covert with her huſband ; of 
which vide Abatement (F. 1, 2, 3.) Tg | 
C) The Diverſity of Actions. 
| I. 1.) Placita Corone. | 
8 HERE are two kinds of actions; placita corone, et 

aue. Co. Lit. 286, . e Mn 
+ Pleas of the crown are thoſe, which contain offences done 


againlt the crown, and dignity of the king. Sr. P. C. 1. 4. 
f | (De S) 


kr. 


b. ) 
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A perſonal action is ſuch as concerns the perſon duly, by 
which * but a can be recovered. Brad. 102. 


Fon. 21 


When! a perſonal action dies with the * ani when not, 
| Vide in Adminiſtration, (B. 13:)=Treſpoſs, (B. 5.) | 


Mix: ackions ire thoſe, i in which the freehold i is recovered, 


and alſo damages. Co. Lit. 284. b. 

As, in aſſiſe of novel Mellin. Co. Lit. 285. a. Lit. Se. 
494- 

Duare impedit, and darrein reſentment. Lit. Sect. 493. 

Curia claudenda, which lies againſt the tenant of the freehold, 


for not incloſing his land, to the nuſance of the plaintiff; and the 
judgment ſhall be, that he inclofed the land and render damages. - 


Warrantia charte, in which the plaintiff ſhall have JO 
for the warranty, and alſo for * 
Waſt. Lit. Sed. 492. 


Writ of annuity. Co. Lit. 285. 4. Cont. R. Fon. 214. 


Cro. Car. 171. Ejefione Firme. 


(E) An Attion does not lie before a Caule of 


Attton accrued. 


N action does not lie before a cenuſe' of Aion accrued. 


When this may be pleaded in abatement, Vide Abate 5 


ment (G. 6.) 

And, if it be not pleaded in abatement, yet if it appears upon 
the record, it may be moved in arreſt of judgment. 
Carth. 114. Vide Sho. 147. 


Or, aſſigned for error; as, in debt upon an obligation pay- 
able at Mich. and the original was teſte'd 15th Sept. returnable 
Odab. Mich. and becauſe the original was teſte'd before the 


cauſe of action, the judgment was reverſed. R. Cro. El. 325. 
Ville 1 Leo. 186. 
So, in afſuniffit, where the plaint was teas 16th May, upon 


a promiſe on the 4th May, to pay 19th „ R. 2 Cro. 70. 


0. 


So, where the plaintiff declared, that the defendant 23d 
Dec. aſſumed ; where it appeared, that the promiſe was made 

23d Dec. to pay 23d January. R. Cro. Car. 575. | 

That the defendant promiſed to pay 30 ſhillings a year for an 
houſe, and the plaintiff demands 45 ſhillings for a year and an 
half; for he cannot demand for a year and an half; for it is pay- 
able annuatim ; and if intire damages are given, it is void for the 
whole. R. Lit. 61. (a) 

So, in ejectment, if oufter be alledged after the / go of the 
original. R. Jon. 304. Cro. Car. 272, 282. 


{a } E this caſe, if he had brought his action generally ſor uſe Re . 


cupation, and recovered the year and a half's rent, it would have been 
well. gy s Vade Mec. 17. 


2 Lev. 197. 


8 0 0 So, 


Every real action is 


* 
| « 


Properly fo called 


1. Writs of right, 
which are either 


<> 


[Vide Droit. 


Or in nature of a writ of right. 


— 


2. Writs of entry, 
which lie in the per, 
the per et cui, or the 


pot, and are 


- 


3+ Writs aunceſtrel poſ- 
ſeſſory; as 


Vide Afiſe.] 


. 


Civil actions are real, per ſonal, or mixt. Co. Lit. 284. 6. 


4 


t 
(D. 2.) Civil Aion. 


poſſeſory, viz. of his own poſſeſſion or ſeiſin; or aunceſtrel, viz. of 1 


And real actions aunceftrel are poſſeſſory, viz. when the anceſtor dies in poſſeſſion, and the 


(1: Right patent lies by a tenant in fee for lands and tenements only, 


manding him to do right in his court. Vide Droit, (B. I.) 
2. Right quia dominus remiſit curiam, where upon ſuch a ſuggeſtion, 
3. Pracipe in capite, which ſnall be returned in C. B. where the lan 
4. Right in London, when the land lies in London. Vide Droit, ( 
5. Right of advow/on lies for an advowſon, by him who has the fe 
6. Right de rationabili parte lies by one parcener, c. in fee, again 
7. Right of dorver lies to the heir, or feoffee of the huſband, to do rig 
8. Right cloſe, for lands in ancient demeſne, which are pleadable onl 


1. Right upon a diſclaimer lies by the lord for the land, which th 
2. De rationabilibus diviſis lies for dividing lands by metes betweer 
3. Right of ward lies for the lord, where his tenant dies in his 
4. Of cufloms and ſervices lies for the lord, when his tenant defor 
5. Ceſſavit lies by the flat. W. 2. 21. for the land, where the t 
6. Eſcheat lies, when a tenant in fee dies without heir. Vide in 
7. Native habendo lies for a villein by him who has the inheritanc 
8. Quo jure lies by him who has the fee in the land, againſt him 
9. Seda ad molendinum lies for refuſing to grind at his mill, as he 
10. Ne injuſte vexes lies for a tenant, when the lord, without coe 
11. Writ of ene lies for the tenant paravai/ to be acquitted, wh 

| 12. Dower unde nihil habet lies by the wife for her dower. Vide 
13. Quod permittat lies to have common, remove a nuſance, &c. 
1 | (In deſcender, 

14. Formedon lies for tenant in tail, and may be j remdinder, 
| : | | reverter, Þ 


1 


— 


5 Cin the quibus, or in nature of an aſſiſe. Yide c 


3 In the per, when the tenant claims by him whe 
1. Upon difeifin. J In the per and cui, when he claims in the ſecon 
In the pg, when he claims after all the degrees 


Or intrudes, or detains after a term expired, v 
C Or detains land given cauſa matrimonii præloculi. 


| When any intrudes after the death of the part 
2. Upon zntrufion. 


By a perſon incapable; as, an ideot, infant 


| | = 8 Ad communem legem, 

| a particular tenant In caſu 
3. Upon alienation. San | Mp ſtat, ns 1 In I 
| | | X [ Cui in vita. Vide 
By the huſband of his ) Sur cui in vita; fc 
| wife's eftate®- IJ Cut ante divortium. 
| ( Sur cui ante divort! 


Mort d' ancgſtor, which lies when the immediate anceſtor dies ſeiſ 
Aiel, which lies for the heir upon an abatement after the death of 
Beſaiel, which lies after the death of the great grandfather. 
Cofmnage, upon the death of any other collateral couſin. 

Nuper obiit, which lies, when one parcener, after the death of the 


E FE —_ (142) 
Ivil Adtion. Ys | & | 


el, viz. of the poſſeſſion or Teil of his 3 6 C5. 3. Aartal. | : : 
ion, and the land deſcends; or rightful, when only the right deſcends from the anceſtor. 6 Co. 3: b. 


ements only, and ſhall be di refed” to the lord or bailiffs of the manor of which the land i is bold, com- 
L . | 
| 3 the writ is directed to the ſheriff e e . Vide Droit, (C. 2.) 
here the land is held of thy king in capite. Vide Droit, (. 1.) 
ide Droit, (D.) 
o has the fee. Juris utrum lies for a SA © Se. Vide in quare inpedit, (B. 1, 2. ) 
n fee, againſt the other, who enters into the whole. F. N. B. g. | 
d, to do right in his court to the wife, when ſhe has only had part of lon dower. Vide Dower, (6. 1.) 
cadable only in the court there. Vide Antient Demeſne, (G. 3, Ke. vt | 
d, which the tenant diſclaims to hold of ' Vide Droit, (F.) "= ” | 
tes between two adjoining vills. Vide Droit, (L. ) 
dies in his homage, and a ſtranger ſeizes the body, or land of the wand. Vide Guardian, (H. 1.) 
enant deforces him of his rent, or other ſervices. Vide Droit, (G.) 
where the tenant ceaſes two years, and there is no diſtreſs for the ſervices. Vide Ceſſavit.. 
Vide in Eſcheat. | 
2 inheritance, when he flies out of the manor. Vid: Villenage, (C. 1, 2.) 
gainſt him who claims common there. Vide Quo jure. 
mill, as he ought by tenure, or preſcription. Vide Droit, (H.) 
Lo coercion, has ſeiſin of greater ſervices. Vide Droit, (I.) 
Juitted, when he is diſtrained by the lord paramount. Vide Droit, K. 0 
ver. Vide Dower, (G. 2.) 
ance, &c. Vids Quod permittat. 
| deſcender, F. N. B. 211. J. 
remainder, F. N. B. 217. D. 
reverter, F. N. B. 219. E. 
ſe. Vide dum ſuit infra ætatem, H.) 
by him who made the diffeifin. 44 = 
n the ſecond degree. | | | | ES” 
the degrees. | | 


ff the tis tenant. F. N. B. 203. E. 3 
expired, which is called ad terminum qui præteriit. F. N. B. 201. D. 
it præloculi. F. N. B. 205. 8 


Dum non fuit compos mentit. Vide dum ſuit infra ætalem, (B.) 
Dum fuit infra etatem. Vide dum fuit infra etatem, (A.) 
nem legem, which lies after the death of the tenant. V. N. B. 49. D. V. 220. 
In caſu proviſo by the flat. Glo. 7. in the life of the tenant in dower. V. ide dum ſuit infra etatem, (D. 3 
In conſimili caſu by the flat. IV.. 2. 24. in the life of any other particular tenant. . ſuitætalem, (E 
-ita. Vide Baron and Feme, (I. 3.) | | 
in vita; for the heir of the wife. EIS. 
* arvortium. Vide dum jos infra ætatem, (G. ) 


ante divortium. 


eot, infant, 2 4. 


/ 


r des ſeiſed, and a ſtranger abates. Vide Ale, (C. I, Ke) 


ie death of the e 
her. | Vide Afiſe, (D. ) 


eath of the 3 enters 1 ouſts the other. Vide As (E. 


A perfonal | 
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30, in debt upon a bond for performance of covenants; if a 
breach be affigned for a time after the action commenced, it will 
be bad. N. 1 Sid. 30). | | 


So, in debt upon a bond for payment of money, which be- 5 


comes due before plea; if it be after action commenced, it is 
bad. Semb. Cont. © 1 Sid. 308. PLS | 
So, in covenant by an aſſignee, he cannot recover for a breach 
before the aſſignment. R. Leo. Ji. ES 
So in treſpaſs for taking of tithes, which the plaintiff chims 
in right of his wife; if upon the evidence the taking appears 
before the marriage, the plaintiff ſhall be nonſuited. R. 1 Leg. 
104- | 8 | 
| 3 in quare impedit upon a diſturbance, if the writ be 975 
May, and by the replication it appears, that the diſturbance was 
2gth May, the plaintiff ſhall not have judgment. R. Hob. 198. 
So, in an action upon the caſe for a malicious indictment, 


upon which he was acquitted 30 Od. where the memorandum 


was, quod alias ſcilicet term. Sane. Mic. which relates to the firſt 


day of Miebaelmas term, viz. 23d Of. and therefore bill was 


before the cauſe of action. R. Carth. 114. | 
So, in an information for uſury in Michaelmas term, the de- 
fendant pleaded, quad ante exhnbitionem hujus informationis, vis. 
eodem termino, M. another perſon exhibited another information 
and had judgment thereon; and the plea was bad; for both the 
informations were at the ſame time. N. 2 Lev. 141. 


* Otherwiſe, as it ſeems, if the defendant ſet out the days on 
which cach bill was exhibited, by which the court may judge of 


the priority. Str. 1169. Vide 3 Bur. 1434. 
And, this error is not aided by the at. 18 Elia. c. 14. 
after verdict, though the want ef an original would have been 
aided. R. Cro. El. 325. N. Cro. Car. 272, 282, 575. R. 
Sho. 147. Fon. 304. | 

So, if a bill be entered to. be filed at a day before the cauſe of 
action; after error brought for this cauſe, the court will not 


amend the. entry, that it may be according to the judgment. 
4 Mod. 367. Qu. Whether the preſent liberality of the courts 
in favour of right and juſtice would not, at this day, induce 


them to allow an amendment on payment of colts, Morgan's 
Vade Mecum, vol. 1. 18.“ | 

But if the proceſs. is returnable after the cauſe of action, 

though it bears 4% the laſt day of the preceding term, which 

was before the cauſe of action, it is not error. R. 2 Cro. 561. 
So, if the latilat be teſte'd before the cauſe of action, if the 

plaintiff does not declare before. R. 2 Mod. Ca. 343. Faſ⸗ 

ter v. Bonner, Cowp. 454. | 


*.In the common pleas, the ſuing out of the original is 


the commencement of the action, in the king's bench the ex- 


hibition of the bill, which, though ſeldom filed, is that, of which 


the declaration is ſuppoſed to be a copy; the bill of Mid. 
Alſſex or latitat is only proceſs to bring the party into court, and 
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the time of the ſuing it out is not, in general, material, if a cauſe 


of action ariſe before the declaration. Cowp. 455. * 
* But if the defendant plead that before the exhibiting of the 
bill, the ſtatute of limitations had run, the plaintiff may reply 


that before the ſtatute had run, ſc. en ſuch a day he ſued out a 
latitat; but if the plaintiff alledge that he ſued out à latitat ac. 


cording to the courſe of the court before the expiration of fix 
years, &c. the defendant may rejoin and /bew the very day of 
ſuing out the writ which was after the fix years had expired. 


2 Bur. 962. 


But to bring the caſe within the eqüity of the law, the 
latitat muſt be taken out with intent to declare in that action, 
and muſt be continued to the filing of the bill. Bid. 961. 


* So if the defendant plead a tender before the exhibition of 


the bill, the plaintiff may reply that before the tender, ſc. on 
ſuch a day, he ſued out a latitat. Ibid. 963. * . 

* But if the tender was actually before the ſuing out of 
the latitat, although ſubſequent to the teſte, it is good. id.“ 

*So alſo in actions on penal ſtatutes if the writ of /atitat be 
actually ſued out within the time given by the ſtatutes, that is a 
ſufficient commencement of the action to ſave the bar; but in 
none of theſe caſes is the teſte ſufficient. Zbid. 964. * | 

But though a /atitat may be taken out before the cauſe of ac- 
tion, yet the party cannot be arreſted on it, till after 5 and the 


court will diſcharge the arreſt. * 


And if a man be taken in the vacation by warrant without 


evrit, and a latitat be procured teſted in the preceding term, it 
ſhall not diſcharge the wrong dong after the teſte, and before the 


actual taking out of the writ ; but the plaintiff in an action for 
falſe impriſonment may tale iſſue hen it was proſecuted in 


truth. Ibid. 963. Vide 2 Bur. from 950 to 968. Cowper 454 
to 457. Dougl. 61, where the whole ſubje& is conſidered at 


full length.“ 


So, if the declaration be de termino Paſche, and the cauſe 
of aQion did not accrue till the firſt day of that term ; it is not 
error, if the bill was filed afterwards. 2 Lev. 176. | 

So, if the declaration be de termino Paſche generally in B. R. 
and not of a day certain in the term, as it may, which relates 
to the firſt day of the term, and the cauſe of action accrues after 
the commencement of the term; yet if bail was not filed till 


the cauſe of action accrued, it is not error; for the cauſe is not 


depending *till the defendant is in cuſlodia mareſchalli, or till the 
filing of bail. NR. 2 Lev. 13. 1 Vent. 1335. 
So, if an ejectment be de termino Paſthe in B. R. and the de- 


miſe alledged at a day aftcr the commencement of the term ; it 


is good, if the bill was not then filed. R. 1 Sid. 432. Vide 


1 Vent. 135. 


* If declaration in ejectment as of Trinity term, be delivered 


be fore the eſloign day of Michaelmat term, and the demiſe be 


laid on'a day after the expiration of Trinity term, it is imma- 
terial, for if judgment go by default, no one can take advantage 


1 of 


r 0M 
of it; if the tenant appear, he muſt enter into the common rule 
to confeſs leaſe, entry and ouſter, when the iſſue is made 


up, as of Michaelmas term, by the attorney for the leſſor of 
the plaintiff, on the plea of not guilty, the only plea the tenant 


can plead, and then the demiſe appears to be before the ſuit is 


commenced, for the declaration ſerved was merely in the nature 


of proceſs, to bring the tenant into court, and does not appear 
on the record, any more than a bill of Middleſex or latitat. 


Morgan's Vade Mec. g.“ | : | 
And it may be examined, when the bill or bail was filed. 
Mod. Ca. 33. 1 Sid. 432- "Eq 3 
So in aſſault and battery, if the memorandum is of Mich- 


gelnas term generally, and the fact, on plea of ſon aſſault, c. 


proved, is within the term, it is well enough. Guy v. Kitchiner, 
T. 21 G. 2. Str. 1271. S. C. by the name of Hay v. Kitching 
1 Wilſ. 171. | i 

So, if a declaration in ejectment in R. B. be de termino Mich. 
and the demiſe is alledged zoth 08. but the original not 
telte'd *till 2d Nov. it is good. Semb. 2 Vent. 174. Vide 
Vent. 135. | | 


So, if in treſpaſs the continuando be to the middle of the 


term, if the bill was afterwards filed. 1 Vent. 264. 

Otherwiſe, if the continuando be carried after the end of 

the term. R. 1 Vent. 264. „„ 
So, in covenant by an heir, if the breach be; that there was 

no repair ſuch a day, nor ten years before, which goes to the time 


of his anceſtor, it is not error; for out of repair at that day, is 
all that was material, and the ten years before, frivolous. R. 


1 Sal. 141, | | 

So if the defendant alledge a matter, which ſhews the ac- 
tion brought before a cauſe of action accrued, which is not relied 
upon, but the plaintiff pleads over, and iſſue is joined upon 
a collateral point, it will not be error. R. 2 Leo. 20. Cro. 
El. 110, 68, 9. Vide in Pleader, (C. 85.) | 


Ll 


[Quaſhing of a writ is not ex debito juſlitiæ, and therefore though 


the cauſe of action appears on the face of the capias, to ariſe - 
aſter the zefle, the court will not quaſh it, but give plaintiff 


opportunity to ſet it right if he can, by filing a bill as of 

next term. Andres v. Dingley, AC 4 6. 3. Str. 8979-] 
In ſome caſes, certain things are required by act of par- 

liament to be done, by the plaintiff previous to the com- 


mencement of an action, or he cannot recover, and the de- 


tendant need not plead the omiſſion; as in actions againſt juſtices 
of peace, for any thing wrong done in the execution of their office, 
a month's notice of the intended action muſt be given, which if 
not done, the juſtice may plead the general iſſue, and be entitled 


to a verdict for want of notice. Stat. 24 G. 2. c. 44. Vid. 


Morgan's Vade Mec. 20. | 
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(F) Nor before the laft Day. 


O an action does not lie upon an intire contract * pay- 
ment at ſeveral days, till the laſt day is paſt; as, if a man 
be bound by an obligation or contract, to pay 1008. at five ſe. 
veral days, debt does not lie *till the fifth day is incurred. Co. 
Lit. 292. b. D. 3 Co. 22. . This muſt be taken to be 


[If bond is . to pay money at ſeveral times, it be- 

comes abſolute by not performing any of the payments. 

Coates v. Hewitt, M. 18, 2. Hallet v. Hodges, P. 2 5 G. 2. 
Wilſ. 80.] 

if a wan leaſe a ſtock of cattle or goods for years, rendering 
rent at ſeveral days, debt does not he, till all the days be in- 
curred. 3 Co. 22. a. Walker. . 

But it will be otherwiſe, if the contract be ſeveral in its na- 
ture; as if a man leaſe land, rendering rent at ſeveral days, 
debt lies after each day: for the rent iſſues out of the land, and 
the contract follows the land. Co. Lit. 47. 6. * 3 Co. 
22. 4. . 
So, if leſſee for years aſſign his term to him in the rever. 
fion, rendering rent, which is a ſurrender, and the rent not good 
by way of reſervation, but by way of contract, yet debt lies af- 
ter each day. R. 2 Lev. 80. 1 Vent. 242, 272. 

Or, if the remedy is ſeveral in its nature; as, if a man be 
bound by a recognizance to pay 1000. at five ſeveral days, he 
may ſue execution for each ſum after each day; for it is in the 
nature of ſeveral judgments. Co. Lit. 292.b, by 

Or, agree, if he fails of payment at the firſt day, that he 
will pay the whole. R. 1 Leo. 208. R. 2 Mod. Ca. 56, 7. 

So, if a man covenants to do a thing at ſeveral times, Co- 
venant lies upon every default. Co. Lit. 292. 5. | 

So, if there be debt upon a bill, whereby a man agrees to pay 
5l. per annum; it ma ay be after the firlt year. R. 3 Lev. 383. 

So, if he contract to pay at ſeveral days, an afſumpit lies 
for non-payment, after the firſt day. C0. 425 0 3. R. 
cont. 3 Leo. 4 

As, upon a 2 to deliver 20 quarteria trilici every year 
during his life ; though debt does not lie, yet an ofſumpſit t lies for 
default at the firft year. 4 Co. 94. b. Dy. 113. a. 

Upon an agreement to pay 4/. by 5s. per menſem, an ung. 
lies upon a default each month. K. . fer three 2 Cro. 504. 

[On a note of hand for paying money by ” ata action 
lies for every default of payment; and he ſhall count only for 
the money due, and not for the whole money. Aſbford v. Hand, 
P. 12 G. 2. Andr. 370.] | 

Upon an agreement for 30 tons of ſirong beer, and to pay 
41. for each ton, an aſſumpſit lies for the 4/. for ſo many tons, 
when they are delivered. R. 1 Kol. 29.1. 30. 

Upon an agreement to pay 15/. yearly for four years, if 
A. enjoy ſuch and, an ofumpyit lies for each year that A. enjoys, 
before all the years are incurred. R. Cre. Et. 118. X. 23 


Car. 1 Rol. 30. J. 5. 
Upon 


upon fraud, or deceipt. R. Carth. 189. 
| WEE | 
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Upon an agreement to pay 1oo/. upon a marriage, viz. 200. 
at ſuch a day, and 200. Cc. an afſumpſit lies after each day. 
D. to be fo R. Cro. El. 118. Mo. 13. cont. R. acc. ſepius, 
1 Rol. 29. J. 20. 35. R. Cro. El. 776, 807. R. 2 Sand. 337. 

Upon a promiſe to pay rent annuatim at Mich. and Annun- 


| ciation, afſumpſit lies after each feaſt. R. 2 Leo. 107. 


So, if there be a contract to deliver ſo much corn before 


Mich. for ſo much the comb, to be paid at the delivery of the 


laſt corn, and he delivers only part of the corn; yet an indebitatus 


afſumpfit lies for ſo much after Mich. for though the agreement 
was intire, the ſeveral delivery makes ſeveral contracts, and the 
defendant has a remedy for the reſidue. . Per Hale, at Norfolk 
. 1662. betaveen Baker and Sutton, +. | 
And damages given in an af/ſumpfit upon the firſt de fault, are 
no bar in an aſſumpfſit upon a default at the other day; for they 
ſhall be intended ail for the default at the firſt day. Q. Dy. 
113. R. Cro. Car. 241. 1 Rol. 29. J. 40. D. 2 Sand. 337. 
But, if the jury give the intire ſumin damages, with an 
averment, that it was for the whole, it will be a bar to another 


oſumpſit upon the ſame promiſe. R. 2 Cro. 505. 


(6) The Law does not allow one Action, 
upon Several and Diſtinct Cauſes of 


Action. 5 
Man cannot join ſeveral, and diſtin& cauſes of action in 


the ſame count, or declaration. | 
When this may be pleaded in abatement. Yide Abatement, 


(G. 4.) And for duplicity in the declaration. Yide Pleader, 
(C, 33.) 


And therefore a writ of entry does not lie upon a diſſciſin 
of two anceſtors. 31 H. 6. 14. ©. Th. D. J. 10. c. 14. /. 11. 

In all real actions founded upon a title; as, in eſcheat, ceſſavit, 
writ of meſne, formedon in deſcender, remainder, or reverter, fc. 
the demandant cannot join lands, accruing by two ſeveral te- 
nures, or by two ſeveral gifts, in the ſame writ. R. 8 Co. 86. 
b. Buckmere. DT | | | 
So, it is bad, if a man ſue one attaint againſt two ſeveral 
inqueſts. 25 Ed. 3. 42. [85.a.] Th. D. I. 10.c. 15. /. 1. 


Or join ejectment of ward, and treſpaſs in the ſame declara- 


tion. Th. D. I. 10. c. 15. . 1. Semb. 5 Mod. g1. 9 85 


So, a man cannot join actions founded upon a tort, and upon 


contract in the ſame declaration; for they require different pro- 


ceſs, and different pleas. Dan. 3. * But the true reaſon why 
an aCtion may, or may not be joined, is not the difference of the 
defendant's pleas, for then a debt on obligation, and a mutuatss 
could not be joined; but the proper reaſon ſeems to be the dif- 


erence of the proceſs and the fine on the original, as alſo the 


difference of the judgments. Gilb. C. P. 3.4 
As, an ofſumpſit, and an action upon the caſe founded 


So, 


is 
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10. 5 Mod. 91. 


. Vide infra. 


lawrics. 


_ xrower. 


r 
80, if a man join gſumpſſt and trover in the ſame declaration. 
R. 2 Lev. 101. X. 3 Lev. 99. Semb. Ray. 233. 


If huſband and wife join in an action 25 the battery of both. 


9 Ed. 4. 54. [51-] Th. D. J. 10. c. 18. 
Or, in treſpaſs for goods of the wife 
verture, and goods of the huſband taken afterwards. 


* a before the co- 
21 H. 6, 


US [.30.] Th. D. J. 10. e. 15. J 24- 


So, if a mau join an action upon the common cuſtom of the 


realm againſt a carrier, and trover in the ſame declaration. 
R. Paſch. ) W. 3. between Sir J. Dalſton and Janſon, t Sal. 
Vide cont. infra. Dan. 4. 

So, if huſband and wife join in an action for the battery 


of the wife, and taking the Hoods of the huſband. K. 2 


Lev. 20. 
So, a man cannot join an e! in his own right, and an ac. 


tion as executor, or adminiſtrator. R. Hob. 88. Dan. 4. 
Adm. 2 Lev. 110. K. cont. 2 Lev. 228. for the 
judgment: is the ſame for both, and what he recovers as executor, 
or adminiſtrator will be aſſets. 
tire, and it cannot be known how much ſhall be aſſets. 1 Sal. 10. 

A plaintiff ſhall not have an action againſt another, to charge 
him as executor or adminiſtrator, and alſo in his own right ; for 
the judgment in the one cafe ſhall be de bonis teflatoris ; in 
the other, de bonis propriis. 2 Lev. 228. Semb. Mo. 419. N. 
Hob. 88. Adm. Cro. £1. 406. 

So, a man cannot have one ſcire facias to reverſe found out- 
29 Ed. 3. 43. [33 6.] Th. D. J. 10. c. 15. f 4. 

So, a man cannot join an action at common law, with an ac- 
tion founded upon a ſtatute. Fenk. 211. 

[Two actions by the ſame plaintiff, one againſt a man and 
his wife, for. words ſpoken by the wife, the other againſt the 


man only, for words ſpoken by him, cannot be conſolidated. 


Swithin v. Vincent, P. 4 G. 3. 2 Will. 227.] 

But if, in an action by huſband and wife for the battery of 
both, the defendant is found not guilty as to the huſband, 
© the declaration is aided by the verdict. Per Bridgman, 
Hard. 165. Dab. 2 Cro. 655. R. 2 Vent. 29. Vide Pleadrr, 


(C. 87. 


dant be found not guilty as to the rover, it is aided by the ver- 
dict. Dub. 2 Lev. 101. R. cont. 3 Lev. 99. 

So, in an action againſt a common carrier upord the cuſtom of 
the realm, and trover, if he be found not guilty for the 
R. in K. B. Paſ. 5 Ann. Vide ſupra et infra. 
So, in an action by an adminiſtrator upon a promiſe to the 
inteſtate, and another promiſe to himſelf; after verdi& and 
intire damages, it ſhall be intended, that the other promiſe was 
made to him as adminiſtrator. R. per three J. Twiſden cont. 
2 Lev. 110. 

And in real actions, tlie 8 may join ſeveral titles, 


which ſtand upon the ſame foundation, in one action: as, a por 
; 2 a 


R. acc. for the damages are in. 


So, in a declaration upon afſumpſit, and trover, if the deſen- 
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ſhall 1 a 2 in reverter or remainder, for "ms which 
accrued after ſeveral entails, and at ſeveral times, if they are 


created and limited by the ſame deed. R. 8 Co. 87. a 


So, in real actions founded upon a vort, the ee may 


ſue for lands, which come by ſeveral titles, i in the ſame action: 


as, he may have a writ of right, or a writ of entry in the nature 


of an aſſiſe, for lands which come from ſeveral anceſtors. K. 


8 Co. 87. . 
Or, an aſſiſe. 8. Co. 87. 6b. 
So, in perſonal actions, if two cauſes of action are of the 


ſame nature, they may be put in one action: as, an aſſiſe lies 
for ſeveral rents upon ſeveral titles. Th. D. . 8. c. 26. f. 1, 2. 
Vide Dan. z. 

[Al counts whereon there is the ſame judgment, may be 
joined in one declaration, though they _— different pleas. 
D. of Bedford v. Alcock, T. 22 & 5 1 Wilf. 248. 


Dickon v. Cliſion. M. 7 0. 3. 2 Will. 319-] 
[So, if on an agreement that A. may 155 d a yard for landing 


oods in B. 's cloſe, B. obſtructs him, he may declare in treſpaſs 


24 in trever. Maſt v. Goodſon, M. 13 C. 3. 3 "I 348. 


| Beau v. Bloom, M. 14 G. 3. 3 Will. 456. ] 
So, annuity lies for two ſeveral annuities. 75 h. D. J. 8. c. 28. 


3. 
So, an umb t lies by an ester for a debt due to him- 
| ſelf and a debt of the inteftate upon an inſimul computaſſet with 


himſelf. R. per three J. Twiſden cont. 2 Lev. 110. R. 2 
Lev. 228. Dan. 4. Cont. Sho. 366. 
S8o, an action upon the caſe lies for words, and for a watchin 
inditment. Hob. 6. 
So, an action upon the ſtatute of labourers, lies againſt the 
maſter who retains, and the ſervant who departs out of his ſew. 
vice. 28 Ed. 3.97. [21.] 29 Ed. 3.7. [5.] Th. D. J. 10. c. 


15. J. 2. 
So, replevin lies upon ſeveral diftreſſes,” at ſerfeal days and 


_— T9. D. E106 15/3. 10 Ed. 3. 508. 29 Za. 3. 
30 : 
So, treſpaſs lies for ſeveral treſpaſſes at ſeveral places and 
times. 8 Co. 87. b. 3 H. 6. 53. [52] Th. D. J. 10. c. 15. 
7. 21, 23, 23. 
1 debt for rent upon ſeveral leaſes. 8 Co. 87. b. Vide 
an 
So, waſte upon ſeveral leaſes. 8 Co. 87. b. Vide Dan. 1. 
One raviſhment of ward, for the raviſhment of two daughters. 
Th. D. l. 10. c. 15. . 7. 
One decies tantum, againſt jurors and embracers. 41 Ed. 3. 


9.6. Th. D. I. 10. c. 15./. 8. 
One conſpiracy, for two ſeveral acts of conſpiring. Th. 8 


10. c. 15. / 11. 
One audita querela upon two ſeveral matters. 75. D. . 10. 


9 . J. 13, 14. 
One action upon the NES for ſeveral Alea and treſ= 


pales, Th. D. J. 10. c. sf 15. 


So, 


pot 
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10. 5 Med. 91. Vide cont. infra. Dan. 4. 
_ Vide infra. Adm. 2: Lev. 110. R. cont. 2 Lev. 228. for the 


judgment i is the ſame for both, and what he recovers as executor, 


lob. 88. Adm. Cro. El. 406. 


ö trozer. N. in C. B. Paſ. 5 Ann. Vide ſupra et infra. 
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So, if a man join afſſumpſit and trover in the ſame declaration. 
E. 2 Lev. 101. K. 3 Lev. gg. Semb. Ray. 233. 

If huſband and wife join in an action for the battery of both. 
9 £d. 4. 54. [51-] Th. D. I. 10. c. 18. /. 24. 

Or, in treſpaſs for goods of the wife taken before tlie co- 
verture, and goods of the huſband taken afterwards. 21 H. 6. 
33. 30. ] Th. D. J. 10. c. 15. / 24. | 

So, if a man join an action upon the common cuſtom of the 
realm againſt a carrier, and trover in the ſame declaration. 


R. Paſch. ) W. z. betaueen Sir I. Dalſton and Janſon. l Sal. 


So, if huſband and wife join in an action for the battery 
of the wife, and taking the end of the huſband. K. 2 
Lev. 20. 

So, a man cannot join an ies; in his own right, and an ac- 
tion as executor, or adminiſtrator. R. Hob. 88. Dan. 4. 


or adminiſtrator will be aſſets. R. acc. for the damages are in. 
tire, and it cannot be known how much ſhall be aſſets. 1 Sal. 10. 

A plaintiff ſhall not have an action againſt another, to charge 
him as executor or adminiſtrator, and alſo in his own right; for 
the judgment in the one cafe ſhall be de Bonis teflatoris; in 
the other, de bonis propriis. 2 Lev. 228, Semb. Mo. 419. N. 


So, a man cannot have one ſcire facias to reverſe ſeveral out- 
lawrics. 29 Ed. 3. 43. [33:6] Th. D. J. 10. c. 15. ,. 4. 

So, a man cannot join an action at common law, with an ac- 
tion founded upon a ſtatute. Fenk. 211. 

[Two actions by the ſame plaintiff, one againſt a man * 
his wife, for words ſpoken by the wife, the other againſt the 
man only, for words ſpoken by him, cannot be conſolidated. 


Swithin v. Vincent, P. 4 C. 3. 2 Will. 227. n 

But if, in an action by huſband and Lite for the battery of VI 
both, the defendant is found not guilty as to the huſband, 1. 
the declaration is aided by the verdict. Per Bridgman, | 
e 5 165: Dab. 2 Cro. 655. RN. 2 Vent. 29. Vide Pleader, Pl: 
C.8 


So, in a e upon aſſumpſit, and trover, if the defer- 
dant be found not guilty as to the rover, it is aided by the ver- 
dif, Dub. 2 {.ev. 101. R. cont. 3 Lev. 99. 

So, 1a an action againſt a common carrier upon the cuſtom of 
the realm, and trover, if he be found not guilty for ibe 


So, in an action by an adminiſtrator upon a promiſe to the 
inteſtate, and another promiſe to himſelf; after verdict and 
intire damages, it ſhall be intended, that the other promiſe wai 
made to him as adminiſtrator. R. per three J. Twiſden cont 9. 
2 Lev. 110. ä 

And in real actions, lis 3 may join ſeveral titles, 


which ſtand upon the ſame foundation, in one action: as, a *. 
: | ſhall 


A — 1 O N. 
| ſhall have a  formedon in reverter or remainder, for lands which 
accrued after ſeveral entails, and at ſeveral times, if they are 
created and limited by the ſame deed. R. 8 Co. 87. 4 
So, in real actions founded upon a tort, the ee may 
ſue for lands, which come by ſeveral titles, in the ſame action: 


as, he may have a writ of right, or a writ of entry in the nature 
of an aſſiſe, for lands which come from Wyre anceſtors. R. 


8 Co. 87. . 
Or, an aſſiſe. $.Co. 87. J. 


So, in perſonal actions, if two 4 of action are of the 
fame nature, they may be put in one action: as, an aſſiſe lies 
for ſeveral rents upon ſeveral titles. Th. D. J. 8. c. 26. /. I, 2. 
Vide Dan. 3. 

[Al counts whereon there is the ſame judgment, may be 
joe in one declaration, though they _— different pleas. 

D. of Bedford v. Alcock, T. 22 & 23 G. 1 Wilſ. 248. 


Diclon v. Clifion. M. 7 0. 3. 2 Will. 3100 
LSo, if on an agreement that A. may build a ved for landing 


goods 1 in B.'s cloſe, B. obſtructs him, he may declare in treſpaſs 
and in trever. Maſt v. Goodſon, M. 13 C. 3. 3 * 348. 


Beau v. Bloom, M. 14 G. 3. 3 Will. 456.1 
So, annuity lies for two ſeveral annuities. Th. NE. #: 28. 


4 
| 80, an afſumpſit lies by an adminiſtrator for a debt due to him- 
ſelf, and a debt of the inteſtate upon an inſimul computaſſet with 
himſelf. R. per three F. T wiſdep cont. 2 Lev. 110. R. 2 
Lev. 228. Dan. 4. Cont. Sho. 366. | 

So, an aQion upon the caſe lies for words, and for a malicious 
indictment. Hob. 6. 

90, an action upon the ſtatute 11 labourers, lies againſt the 
maſter who retains, and the ſervant who departs out of his few. 


vice, 28 Ed. 3. 97. [21.] 29 Ed. 3. 7. [5.] Th. D. J. 10. c. 


15. 2 
_ replevin lies upon ſeveral diſtreſſes, at ſereral days and 
ano Th, D. 1. 10. c. 15. fe 3. 10 Ed. 3. 508. 29 Ed. 3. 
30. 
ä 80, treſpaſs lies for ſeveral treſpaſſes at ſeveral places and 

times, 8 Co. 87. 6. 3 H. 6. 53. [52-] Th. D. J. 10. c. 15. 
4. 21, 23, 34- 

Or, debt for rent upon ſeveral leaſes. 8 Co. 87. b. Vide 


Dan. 3. 


So, waſte upon ſeveral leaſes. 8 Co. 87. b. Vide Don. 1. 


One raviſhment of ward, for the raviſhment of two daughters. 


Th. D. I. 10. c. 15. f 7. 
One decies tantum, againſt Joon and embracers. 41 Ed. 3. 
'9.6. Th. D. J. 10. c. 15. / 8. 
One conſpiracy, for two ſeveral acts of 3 Th. D. 


L. 10. c. 1 . it. 

One audita querela upon two ſeveral matters. Th. D. J. 10. 
Ig. fe 13, 14. 

One action upon the caſe; ke ſeveral diſturbances and treſ- 


Fm Th. D. J 10. . 15. U. 15. | 
So, 
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So, a man ſhall have an aQtion for taking goods in the high, 
way contrary to the flat. of Marlk. 15. and for taking goods 
and detaining them ?till a fine made in the ſame declaration. 
39 Ed. 3. 25. [20.] Th. D. J. 10. c. 15. /. 10. 15 

So, an action upon the /tat. 8 H. 6. for a forcible entry, and 
a forcible detainer. Th. D. I. 10. r. 15. /. 19. | 

So, a man ſhall join debt upon bond, and upon contract, in 
the ſame declaration. 75. D. IJ. 10. c. 15. / 9. D. 1 Pen. 

66. | „„ 
: Debt upon bond, and upon judgment. Lut. 43. 

[Debt on an amercement in the leet founded on a preſentment, 
and on a mutuatus, may be joined. Duke of Bedford v. Alcock, 
T. 22 & 24 G. 2. 1 Wilſ. 248. 

So, he ſhall join detinue for charters, and for chattels. Th. D. 
L 10. c. 15. . 6. e 5 

So, debt, and delinue. Th. D. J. 10. c. 15. /. 6, 16. 
5 Mod. g1. | | | 5 
So, trover and an action upon the common cuſtom of the 
realm againſt a carrier for goods loſt. Per Hale, 1 Vent. 223. 
R. Vent. 365. Vide ſupra contra. For they are of different 
natures, the one being on a contract, the other on a fort. 

[Action for misfeaſance (as an action againſt a common car- 
rier for ſpoiling goods) and trover may be joined. Dickon v. 
Clifton, M. 7 G. 3. 2 Wilf. 319.] . 55 

So trover, and an action upon the caſe for the abuſe of an 


| horſe. Adm. Lut. 101. R. Cro. Car. 20. D. 5 Mod. 91. 


So, a general treſpaſs and an action upon the caſe. R. Al. 9. 

A fortiori, if in treſpaſs a converſion be alledged for aggrava- 
tion. R. Lut. 1526. R. Sho. 180. Carth. 113, 

So, treſpaſs for a battery of the ſervant, per quod ſervitium ami. 


It, and an action upon the caſe for keeping a dog accuſtomed 


ad mordend. ov... 5 Mod. 91. | | 
So, if a man has in himſelf diſtin& titles, he may have one 


action for a tort to both; for he does not declare upon his title: 


as, a farmer of tithes by diſtin& leaſes, two parts by one, and 


the third part by the other, ſhall have an action upon the /lat. 


2 Ed. 6. for not ſetting out his tithes. N. Tel. 63. 1 Brownl. 
86. 2 Cro. 68. Mo. 914. | „ 

So, actions for ſeveral cauſes in the ſame declaration will be 
aided by verdict. R. Carth. 189. Vide ſupra. 


( Nor Circuity of Attion. 


O the law abhors circuity of action; and therefore, if an 
adminiſtrator recover in trover, and then the adminiſtration 


1s repealed, the defendant ſhall have an audita querela, to avoid 


the circuity of action, if the plaintiff was to ſue execution againſt 
him, and then the new adminiſtrator was to have an action 
againlt the plaintiff for the money recovered. R. 2 Sand. 149. 
So, if a man, upon the credit of B. lend money to A. which 
is applied to the uſe of A. but is not put to account by A. upon 


an account made between him and B. — The lender ſhall have 
| | | . | — 
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an account in chancery againſt A. for avoiding the circuity of 


action, if he was to be put to his action againſt B. and F. to 
an action againſt A. R. in chanc. and upon appeal affirmed in par- 


lament. Ca. in. P. 17. i 2 | 
But, a cauſe of action againſt a plaintiff will be no bar to an 


action by him for avoiding circuity of action, when the recovery 
in both actions is not equal: as, in waſte, it is no har, that the 


plaintiff covenanted to repair; for in waſte he ſhall recover tre- 


ble damages, in cevenant only fingle, Mo. 23. 
(1) Nor two Attions for the ſame Cauſe. 


O an action does not lie twice for the ſame cauſe; and 


therefore, if a man be twice proſecuted for the ſame crime, 
auterfoits acquit, or auterfuits con vid, or attaint is a good bar. 
Vide Appeal, (G. 9. 11.) f | 

So, if two actions are commenced for the ſame cauſe, it may 
be pleaded to the one, that another action is depending; de quo, 
vide in Abatement, (H. 24.) — | 

[But judgment in trover for defendant is no bar to action 
againſt him for money had and received to plaintiff's uſe. — v. 

Campbell, T. 11 E. 3. 3 Will. 240.] 

[But plaintiff having right of action of trover, or of action for 
money had and received, and making his election by bringing 
trover, if there is judgment for defendant in that, plaintiff is 
barred from action for the money for which the goods were ſold. 


Kitchen v. Campbell. T. 12 G. 3. 3 Wil. 304. 


' So, if a ſtranger recover, pending another action for the ſame 


thing, that may be pleaded in abatement. De quo, vide in 
Abatement, (H. 54.) | 


So, ſatisfaction to one is a bar in an action by another for the 


- fame canle.. ,, 


[If two informations are exhibited the ſame day, for the 


ſame matter, both ſhall be ſet aſide. Adams v. Carter, T, 
1716. Bunb. g.] 


[If ſeveral actions of treſpaſs are brought for the ſame cauſe 
againſt one defendant, the court will order plaint:ff to join them 
all in one, if poſſible. Stacey v. Sutton, T. 8 G2, B. R. H. 
137. | | 
| 15 A. bring one ejectment in B. R. and another in C. . 
on the ſame title and for the ſame lands, the court will ſtay pro- 
ceedings in one till he has diſcontinued in the other. Thruflout 
v. Troubleſome, M. 12 G. 2. Andr. 297. _ 
[But if there are two declarations between the ſame par- 
ties, for different roads throdgn tne ſame cloſe, to different parts 


of the ſame town, the court will not conſolidate them. Mynod 


v. Bridge, H. 16 G. 2. Str. 1178. | 


[If plaintiff, having recovered lands in ejectment, brings ſe- 


veral actions againſt the ſeveral defendants, occupiers thereof, 
who are ſome ſmall ſums in arrear, the court will not order 


him to conſolidate. Stacey v. Sutton, T. 8 G. 2. B. R. H. 137. 


(K) TUhen 


Z—— c * 


„„ 


) cuben a Recovery in one Attion is a 


Bar to another. 
| * 10 In real AAions. | / 


o, in all * actions, if the demandant recover upon 
demurrer, confeſſion, or verdict, &c. that will be a bar to 


ſuch action for the ſame thing for ever. 6 Co. 7. a. Ferrers. 


As, a recovery, or bar in an aſſiſe i is a har in _ other 


aſſiſe for the ſame cauſe. 6 Co. 7. b. 1 Leo. 24. 


Though the land be then named otherwiſe, if the plea 1 was to 
in vi put in view, and it be averred that the ſame laud was put 


in view. R. 1 Leo. 24. 
So, it will be a bar to another real action of ihe like na- 


ture. 6 Co. 7. 
As, a recovery, or bar in an ai, is a bar in a writ of entry 
in the nature of an aſſiſe; for both are of his own poſſeſſion and 
of the ſame nature, between the ſame parties. 6 Co. 7. . 
So, a bar in a writ of azel, is a bar in a beſaiel, or cofinage ; 
for theſe are ancgſtrel, and of the ſame nature. 6 Co. 7. b. 
A fortiori, it will be a bar to another real action of a baſer 


nature. Th. D. J. II. c. 28. % 7. 
So, a retraxit entered, will be a bar to another action 1. the 
ſame cauſe. Adm. Dal. 78. Cro. Car. 551. 1 


1. 


(K. . In Informations. 


So, in an information for uſury, judgment” in another infor- 


mation for the ſame uſury, is a bar. Semb. 2 Lev. 141. 


In an action by -qui tam, c. conviction at the ſuit of the 


king, is a bar. Semb. Lut. 208. 
So, judgment in an action by another qui tam, Oc. Semb, 


Lut. 20g. 
In an information for recuſancy, a prior conviction for the 


ſame recuſancy before juſtices of peace, or at the aſſiſes. 
Vin, Ent. 522, 524, 526. * Vide ante, (E.)“ ; 
(K. 3-) In perſonal Actions. 1 5 


So, in perſonal actions, a recovery upon demurrer, confel- 


ſion, or verdict, &c. is a bar to eyery other perſonal action 


for ever; for no one perſonal action is of a higher nature than 
another; and therefore, the party has no remedy but by error, 
or attaint. N. 6 Co. 7. Cro. El. 667. 

As, in debt upon bond, if judgment be for or r againſt the 
plaintiff, neither he nor his executors ſhall ever have an action 
upon the ſame bond, before or after execution, ſo. long as the 


firſt judgment ſtands i in force. R. 6 Co. 45. 1 Sand. 91. 


Though a writ of error be depending of the firſt judg: 
ment. R. 6 Co. 45. | 
So, 
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So, a bar in a perſonal action upon verdict, or demurrer, is : 
a bar to another action for the ſame cauſe: as, a bar in treſpaſs : 
upon a demurrer, though in the former action there was bad plead- 
ing. Semb. Lut. 1420. . Yet : 

So, a recovery in a perſonal action in a court of Weſtminſter, 
may be pleaded to an action for the ſame cauſe in an inferior 
court; as a recovery in debt upon a bond: for the record of the 
ſuperior court may be removed by certiorari into chancery, and 4 
transferred by mittimus to the inferior court. R. 1 Sand. 98. wn 

So, though the action be of another nature: as, a recovery in 

debt is a bar in an aſſumpſit upon the ſame contract, et e contra. 
4 Co. 94. b. Slade. Adm. Tel. 84. 555 | 

*So, where plajntiff, having a right to bring action on afſump/it - 
for money had and received to his uſe, or a ſpecial action on the 
caſe on an agreemeat, makes his election by bringing an afſump-. 

fit, a recovery therein ſhall be a bar to an action on the agree- 
ment, though he might recover more on the agreement than on 
the a ſumpſit. Per Lord Mansfield. 2 Bur. 1010.“ 

So, a bar in treſpaſs, if the property be determined, will be a 
bar in trover for the ſame taking. K. 2 Mod. 319, 320. LVide 
Pol. 644 Pride infra. . 1 555 N 

A bar in detinue upon wager of law will be a bar in an action 
upon the caſe for miſuſing the ſame goods. Pol. 637. 

A bar in debt by wager of law will be a bar in an umgſit for 
the ſame money. Pol. 637. 

So, a recovery in ejectment, will be a bar in treſpaſs: R. 
i Leo. 313. 3 Leo. 194- | | 

So, a recovery in an action upon the caſe for ereing a nu- 
ſance, will be-a bar to an action for erecting the ſame nuſance at 
a ſubſcquent day: though the plaintiff might have had an action 
for the continuing of it. R. 1 Sal. 10. „ 

If defendant pleads (whether in bar or abatement) that another 
action was brought againſt him in the ſame term by another per- 
ſon far the ſame offence; it is not ſufficient ; he mult ſhew the 
right of action was attached in another perſon before plaintiff's 

action commenced, he muſt ſet out the days on which the two 
actions commenced, *which in this caſe are the days on which the 
writs were retpeCtively ſued out.* Combe v. Pitt, T. 3 G. 3. 
3 Z. M. 1$34.] © | 7 

So, a recovery in an appeal of maibem will be bar in treſpaſs 
for the ſame battery. Cont. 2 Rol. 570. l. 8. 5 
So, a recovery for a battery, in treſpaſs for aſſault and battery, 
is a bar in an appeal of mathem for the ſame battery. R. Mo. 268. 

4 Co. 43. 4. I Leo. 319. R.1 Sal. 11. Vide infra... 

A recovery in treſpaſs is a bar to trover for the ſame goods. 
Semb. Ray. 472. et Cro. Car. 36. Cro. Ll. 668. Dub. Vin. 
Ent. 61, 62. Vide ſupra, et infra. | 1 

A recovery in replevin is a bar in treſpaſs for the ſame taking. 
Th. D. I. II. c. 38. / 39. 14 H. 7.12.6. 

And a recovery in treſpaſs is a bar in replevin. Semb. 


Y Lev. 124. 1 | 
0, 
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So, a bar in an action for words is a bar in another action for 
the ſame words, though they are then explained or interpreted, 
R. 3 Lev. 248. 
So a recovery by a leffor in rover againſt a 1 for cut- 
ting down 8 wil! be a bar in waſte againſt the lefſee for the 


ſame cutting. ©. Al. 84. | 
So, a bar in an aſſiſe upon the title, will be a bar in treſpaſs. | 


R. Godb. 1 34- 
Otherwiſe, if the bar in the aſſiſe was upon the general iſſue, | 


nul tort. Godb. 134. 

So, though the recovery be founded upon a collateral had; 
as, a recovery in debt upon the flat. 2 Ed. 6.13. for not ſetting 
out tithes, is a bar in an action for the ſame tithes, though the 
recovery was not of the tithes themſelves, but of damages for the 


ur againſt the ſtatute. R. Tel. 63. 


A recovery upon a promiſe to pay money due upon a bond in 
an aſſumpſit is a bar in debt upon the ſame bond. R. Tel. 84. 
R. Cro. El. 240. 

So, a recovery in treſpaſs, or a bar, Ca) will be a ber i in trover 
for the ſame cauſe, though there were other parties. Semb, Cro. 
£1. 667, 8. R. Sho. 146. Vide ſupra. | 

So, a recovery in aſſault and battery, will be a bar in aſſzolt, | 
battery, and maibem, for the ſame battery, though a greater miſ- 
chief afterwards appears; for that is only an aggravation of the 


ſame ey. R..1 Sal. 11. Vide ſupra. 


(K. 4.) 3 * one. 


So, in actions, in which the damages are uncertain, a reco- 
very and execution againſt another for the ſame cauſe, is a bar to 


another action for the ſame cauſe ; as, in treſpaſs done by ſeve- 


ral, a recovery and execution againſt one, is a bar in an action 


againſt the others for the ſame ae. R. 4 el. 68. R. 1 Leo. 19. 


3 Leo. 122. | 
So, in a battery by ſeveral, a recovery ont one, is a bar in an 


action againſt the others for the ſame battery. N. Tel. 68. 


So, in trover for goods. R. Mo. 1762. R, Tel. 67. 2 Cro. 75 


80, in aſſault and impriſonment. Lut. 945. 
So, in an action upon the cafe by oue obligee for cancelling a 


bond made to hit and others. Per two F. Lat. 124. 


So, upon a bill of exchange, if the owner recover againſt the 
drawer, it will be a bar in an action upon the ſame bill againſt 
the indorſor. R. per three J. 3 Mod. 86. But the judgment 
was afcerwards reverſed. Lut. 882. Vide poft. (L. 4.) 

A recovery againſt one obligor, and execution, will be a bar 
in debt againſt the other, R. Mo. 29. Vide poſt. (L. 4.) N. 
6f this unleſs the money be paid, for the obligee has an action 


againlt every one of the obligors till his debt be fatisfied.* 


J A bar in treſpaſs, u Veſs where the property has been 1 
does not ſeem to be a bar in trover for the ſame cauſe, for treſpaſs will lie 


| where trover will not. Vide 2 Mod. 319, 320. | 
And, 


TS 
| FF 
And, it is not neceſſary to ſay, where the recovery was; for 
it ſhall be tried by the record. R. Mo. 29. . 
Ilf a ſervant bound in a penalty not to leave his maſter's ſer- 
vice is enticed away by another, and the maſter recovers the pe- 
nalty againſt the ſervant, he cannot recover damages againſt the 
enticer. Bird v. Randall, M. 3 G. 3. 3 B. M. 1345. 


| So, a recovery in an action upon the caſe by ſeveral, will be a 
bar in an action by one of them for the ſame matter, though it 


varies in ſome particulars. R. per three J. Tones, C. J. cont. 


3 Lev. 180. ; 


So, a recovery is ſufficient without execution ; for by the 


judgment a matter before uncertain is reduced to a certainty. 


K. Tel. 67, 8. 2 Cro. 73. K. 6 Co. 45. 


(L. 1.) But a Bar in one Action, is no Bar to another Aion of 
: a higher Nature. 


UT in real actions, if the demandant be barred by judg- 
ment upon a verdict, demurrer, confeſſion, &c. he may have 
another action of a higher nature. 6 Co. 7. 6. 


As, if he be barred in an action of his own poſſeſſion, as an : 


aſſiſe of novel diſſeiſin, upon ſhewing a deſcent or other ſpecial 
matter, he may have an aſſiſe of mort d'ancgſlor, aiel, beſaiel, en- 
try ſur cg/ſeiſin, to his anceſtor. 6 Co. 7.6. | 
So, it he be barred in a formedon in deſcender, he may have a 
formedon in reverter, or remainder. 6 Co. 7. 6. | | 
So if he be barred in a dum ſuit infra etatem, he may have a 

writ of entry ſur diſſeiſin. Th. D. I. II. c. 38. / 6. | 

| So, if he be barred in any action upon the ſeiſin of his an- 
ceſtor, or lis own poſſeſſion, he may have a writ of right. R. 
6 Co. 7. 3. . 


(L. 2.) So a Bar to one who has only a particular Right is no 
Bar to an Action of the ſame Nature by another. 


80, if a demandant, barred in a real action, had only a qua- 
liſied right, that is no bar to another action of the ſame nature 
by his iſſue or ſucceſſor ; as if tenant in tail be barred in a forme- 
don by verdi& or demurrer, the iſſue ſhall have a new formedon ; 
for he claims not only as heir, but alſo per formam doni. 


6 6 Co.7.6. 


| So, if he be barred in a writ of error by his own releaſe, the 


iſſue ſhall have a new writ of error. 6 Co. 7. 6. | 


So, if a parſon, prebendary, &c. be barred in a real action 
without praying in aid of the patron and ordinary, that is no bar 


to his ſucceſſor. 6 Co. 8. a. 


; (L. 3. 


* 
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(L. z.) Mae's to an Action by the ſame Perſon upon HIS 
Right. 


So, if a Ades be barred i in a real action, he may n ano. 
ther action for a collateral right ; as, a wife, barred in an aſſiſe, 
may have a writ of dower. Th. D. I. r1.c. 38. /. 9, 10. 

But, if an obligation be upon condition to Is two things npon 
requeſt, and the defendant pleads, no requeſt to do one of them, - 

and there is a verdict againſt the plaintiff, he ſhall not have ano- 
ther action upon the ſame obligation for not doing the other - 


thing. Ag 371. 6. 


(L. 4.) N „if the Bar in the "TIRE Action was upon Plea to 
the Writ. —And other Inſtances. | 


So, in 2. real or . if the demandant or plaiatiff be 
barred by judgment upon verdict or demurrer, when the tenant 
or defendant pleaded only to the writ, and not to the action of 
the writ, the demandant or plaintiff may have the ſame action again. 
6 Co. 8. a. 

As, if an executor ſue as adminiſtrator, and is barred, he may 

have an action afterwards upon the ſame obligation as execu— 
tor.” N. $5 Co: 33. 6. Th. D. 11. c. 38. / 13. R. 2 Cro. 15. 

If a replevin abates, the plaintiff may have another 198285 
Th. D. I 11. c. 38. f. 43. 

In account, it is no bar, that the plaintiff was barred in an 
inſomul computaſſet for the ſame goods, where the former action 
was brought before the account ſtated. R. 2 Mod. 294. 

So, a recovery in an aſſiſe for lands in Lee juxta Tunbridee, is 
no bar in treſpaſs i in his land in Tunbridge, though averred, that 
the ſame land was put in view, if the plea was not to the land put 
in view, but generally, nul tort, c. R. 1 Leo. 24. 

So, a bar in action by one as ſervant, is no bar in an action by 
the maſter for the ſame thing, if the former action was not with 
his privity : as, in replevin, if the defendant make conuſance for 
rent as bailiff to A. it is no bar to a conuſance afterwards for the 
ſame rent, unleſs it appears that it was with the aſſent of 4 | 

Semb. 2 Lev. 210. 

In an action upon the caſe, if the plaintiff was barred upon a 
default of the venue, or other defect in the declaration, that will 
be no bar in another action for the ſame cauſe. * 2 Mod. 

. | 
* So, a nonſuit in an appeal of mayhem, though peremptory in 
3 action, is no bar in treſpaſs for the ſame battery. 2 Nol. $70, 

6. 

So, if the tenant or defendant plead to the action of the writ, 

and the demandant or plaintiff, who has miſtaken his action, 
be nonſuit, or diſcontinue, he may aſterwards have his rightful 

| action; as, if a man bring a formedon in remainder, where it 

| * to be a formedon i in b 6 3 3 . 

' ; | F I 


aK % 4 0 -» 
If be barred in rep/evin, for want of an averment, or other 
miſtake in the manner of the plea. 2 Lev. 210. 


So, if the ſame evidence does not maintain both actions, a 


bar in one is no plea to the other; as a bar in treſpaſs is no plea 
to trover for the ſame goods; for zrover lies upon a bailment, but 
treſpaſs lies only upon a tortious taking. R. Ray. 472. 3 Med. 1. 
Pul. 634. Dub. 2 Vent. 169. And Pol. 644. ſays, that error 
was intended. N. cont. Sho. 146. Vid ante, (K. 3.) 

So, a bar, or recovery in an af/Jumpfit, is no bar in debt upon a 
judgment, or ſpecialty. Cre. Car. 6. . 

So, a judgment, or bar in ejectment, is no bar in another 


ejectment upon a new demiſe. Mar. pl. 92. 
So, a recovery in debt for rent due at Mich. is no bar in debt 


for rent due at a former day. 1 Lev. 44. 

Nor is a conuſance, or avowty for rent, due at Mich, a barto 
an avowry for rent due from the ſame tenant at a former day. 
R. 1 Lev. 43. 

So, in an action in an inferior court not of record, a tech 
is no bar to another action for the ſame cauſe in a court of M- 
minſier; as, a judgment upon a bond in the county court is no 
bar to an action upon the ſame bond in C. B. Adm. 6 Co. 45. a. 


Ne. cont. 2 Lev. 93. 
diction. 3 Lev. 234. 


So, judgment in a court baron in treſpaſs i is no bar to an ac- 
tion for the ſame treſpaſs in the county palatine court: for the 


action in the court baron was not vi et armis, and ſo is not the 


ſame treſpaſs; or it was vi et armis, and then the court baron had 
no juriſdiction. R. 2 Lev. 93. 


So an action, and recovery of damages in one reſpect, is no 


bar to another action for the ſame goods in another reſpect; as, 
a recovery in treſpaſs quare cepit et abduxit over, and 2d. damages, 


is no bar in frover for the ſame ſheep ; if the plaintiff replies, 


that the recovery in treſpaſs was only for the taking away, and 
not for the value of the ſheep. N. Cro. Car. 36. 
Nor in replevin for the ſame beaſts ; if it be lo replied, Semb, 


3 Lev. 125. 


So, a recovery and execution againſt one, where the thing 
demanded is certain, is no bar in another action againſt another 


upon the ſame foundation; as, if two be bound .by a bond, a 
recovery and execution againſt one, is no bar in an action upon 
the ſame bond againſt the other obligor. D. Te 67. 6 Co. 45. 4. 
2 Cro. 74. Vid. (K. 4.) 

So, judgment and execution againſt one, who! was permitted 
to eſcape by the ſheriff, is no bar to an action upon the ſame ob- 


ligation againſt the other obligor ; for an eſcape by the ſheriff is 


no ſatisfaction to the plaintiff. R. Cro. Car. 75. 
So, judgment againſt the drawer upon a bill of exchange is 
no bar againſt the indorſor of the ſame bill, 
ante, (K. 4.) 
So, a retraxit entered in debt againſt « one obligor i is no bar in 
debt againſt the other obligor. Lud. Jon. 451. Cro. Car. 551. 


So, 


Semb. acc. if the inferior court had no juriſ- 


N. Lut. 882. Vide 
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So, another action and judgment upon it, is no bar, if the 
plaintiff was not barred by the judgment; as in debt upon an ob- 
| ligation, another action upon the ſame obligation, and upon non ef 
ſadum a verdict for the defendant, and judgment quod eat inde 
fine die, is no bar; for the judgment is not quod querens nihil ca- 
piat per breve. R. 2 Cro. 284. „ | 
[A promiſſory note is not merged by an interlocutory judg. 
ment; ſo if there is judgment by default on a note againſt a 
debtor of the king's debtor before the extent and inquiſition, and 
the writ of enquiry is executed after the inquiſition, the crown 
may have ſcire facias on the note. Attorney-General v. Elwell, 
T. 1725. Bunb. 199.) 5 2 | ES 
Recovery of damages, ſur prohibition, is not a bar to an ac- 
tion on flat. 2 H. 4. c. 11. for double damages and 100. penal. 
ty, for ſuing in the admiralty where it has not juriſdiction; the 
firſt is for going on after prohibition, the other for damages in- 
curred before prohibition granted. Smith v. GibJon, M. 10 G. 2. 
JJ , | 


Oi) Eleftion to have one Attion or another. 


(M. 1.) Aſſiſe, or Action upon the Caſe. 


N many caſes the demandant or plaintiff may elect either to 
have one action, or another: for in all caſes, where the Re- 
giſter has two writs for the ſame caſe, the plaintiff may have the 
one, or the other. R. 4 Co. 95. a. Slade. =» 

So, if a man intirely ſtops the way, watercourſe, &c. of ano- 
ther ſeiſed in fee, & c. he may have an aſſiſe, or an action upon the 
caſe. 1 Rol. 104. J. 30. ad. 50. 

So, if one ploughs his common, whereby it is entirely loſt. 
1 Rol. 104. J. 41. F | 

Sa, an aſſiſe of nnſance, or an actiun upon the caſe. 2 Rol. 49. 
Vide Adion upon the Cafe for a Nuſance, (D. 1.) | 


(M. 2.) Action upon the Caſe, or Treſpaſs, 


So, a man may ſometimes have an action upon the caſe, or 
treſpaſs, at his election; as, if any one takes out of his poſſeſ- 
ſion wood cut down by him. R. 1 Rol. 105. J. 21. 3 

Or, diſtrains the tenants of the lord paravail to come to the 
leet of the lord paramount. 4 Co. 94. 6. TE ED 

Or, diſtrains for toll when it is not due, or goods not diſtrain- 
able. 4 Co. 94. b. | | | | 

Or, reſcues a defendant taken upon a capias at my ſuit. R. 

2 Rol. 556.1. 25, 35. RE | 1 
S8o, if he ſeiſes for a heriot, &c. not due. R. 2 Cro. 50. 
S38io, if he detains a ſhip taken for a voyage, the maſter of the 
{hip, who had the poſſeſſion, ſhall have an action upon the caſe, or 
treſpaſs. R. 1 Sal. 11. | | 
2 | (M. 3.) 


0 1 


(M. z.) ARion upon the Caſe, or Debt. 


So, upon every contract executory, a man may have an action 
upon the caſe, or debt. 4 Co. 95. 1 Rol. 593.1. 10. But 
caſe is moſt eligible, becauſe in it there is no law-wager.* “ 


| (M. 4.) Debt, or Covenant. 
So, where a man covenants to do a thing under a penalty, 


the other may have debt, or covenant. 1 Rol. 592. J. 40. 
If a covenant be to pay rent, or other ſum at ſuch a day, he 


may have debt, or covenant. 1 Rol. 5 18. J. 1. N. Gro. El. 797. 


Vid. 1 Morgan's Vad. Mec. 39.“ 
So, if he ſay by his deed, J am content to pay. 3 Leo. 119. 


(M. 5. ). Action upon the Caſe, or Account. 


So, where a man is accountable, for money, or goods, an ac- 
tion upon the caſe lies againſt him, or account at election. 1 Sal. g. 


Vide Adion upon the Caſe upon Aſſumpſit, (A. 1.) 


As, if A. be twice paid for the ſame goods. R. Jon. 1 96, 7. 


( M. 6.) Detinue, Replevin, or Treſpaſs. 


So, a man may have detinue, or replevin, or treſpaſs for goods 
taken from him by wrong. Cro. El. 824. 2 Cro. 50. But 
replevin is now ſeldom or ever uſed but upon diſtreſs for rent, 
&c. And where goods are taken by way of levy, as for a pe- 
nalty, on conviction, under a ſtatute, it is generally in the nature 


of an execution, and unleſs a replevin be granted by the ſtatute, 


replevin will not lie. 1 Morgan's Fade Mec. 39.“ 
(M. 7.) Trover, or Treſpaſs. 

So, he may have trover, or treſpaſs, at election, for goods ta- 
ken by wrong. R. Cro. El. 824. 2 Cro. 50. Vid. 1 Morg.' 
Vad. Mec. 40. | NES | | 

(M. 8.) Action upon a Statute, or by Common Law. 


: So, he may have an action upon a ſtatute, or by-common law, 
Vide Adlon upon Statute, (C.) | | 


| | | O . 
(M. 9.) Suit in the Temporal or Spiritual Court. 


So, ſometimes a man has election to ſue in the temporal court, 


or in the ſpiritual court; as for a penſion by preſcription. 


J. N. B. 5 1. B. 1 Sid. 146. *but this is where a parſon or 
vicar claims a penſion out of another church. F. N. B. loc. cit.“ 


In 
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(D.) 


(N) Tn what County an Action ſhall be med. 
(N. 1.) When in the proper County. 


N. 1. | VERY action for recovery of the ſeiſin, or /poſſeſſion of 
Realaction. land, ſhall be brought in the county where the land lies. 


Brag. 139, 414- 
So, curiæ dns ſhall be brought in the county, where the 
land lies, to which the incloſure ought to be made. Dy. 38. 


(x. 2.) But before the flat. 27 H. 6. 26. which divided Walt into 


For land in counties, an action for a ſeigniory or barony in Wales, being out 


| Wales, Kc. of any county, was to be brought in ſome county in England, 


Vide Water, neareſt to the ſaid: ſeigniory or barony. Th. D. JI. 7. c. 2. J. 2. 


But this ſeems to have been founded upon an ancient "ſtatute nom 
loſt. Vau. 404, c. : 
And this extended only to lordſhips marchers, and not to any 
other land in Wales. Yau. 412, &c. (a) 
And, there was no need, that the writ ſhould ſay, that the 
county was adjoining ; for that ſhall be intended prima facie, 
R. 35 H. 6. 30.a. Vide Yau. 409. 
But an ejectment, &c. for lands in Breclnoch, or other county 
in Wales, ſhall not be tried in Monmouthſhire, which is made an 
Engliſh county by the ſtat. 27 H. 8. but in the county of Here- 
ford, which is the next county. R. Hard. 66. | 


So, if iſſue be joined upon land in Berwick, which is part of _ 


Scotland, it ſhall.be tried in the county next to Berwick. "1 Mod. 
37. I Vent. 58, 90. 1 Sid. 382. 
80 in perſonal actions, if the iſſue ariſes in Berwick, the venire 


a ſhall be directed to the next county. 1 Sid. 382. 


* Land held of the counties palafine of Che ger or Durham, is 
pleadable in the counties palatine, notwithſtanding the land lie 
in another county, and not in the county where it lies. And 
in a writ of right patent, it is ſaid, directed to the lord of a 
manor of land lying in another county and held of the fame 
manor, the officer of the court Gy execute the precept, in the 
other county. Th, D. I. J. c. 2. .. 4." 

But if the writ be brought by the biſhop of Durham himſelf of 
land in Northumberland, held of the county palatine of Durham, 
the writ mult be directed to the ſheriff of Northumberland. Ibid. 

But what is ſaid in the preceding paragraph is to be under- 
ſtood of the caſe where the land is ſued for in the courts of the 

county palatine ; for if the ſuit be in any of the courts of Ml. 
minſler- Hall, then* 

Though the land lies i in a county palaline, it ſhall be tried in the 
next county; as, in ejectment for land in Ely, upon a ſuggeſtion, 
guod nullus ingredi poteft ad j Jurat, &c. the venire facias ſhall be de 
vicinety from the next vill in * county of Cambridge. 1 Sal. 
183. | | 


{a } The 8 cited in Th. D. . 7. c. 2. ſhew ant this 1 was not con- 
fied to the caſe of Lords Marchers. N 80 | 
bt 


„ 
So, if the land lies in reland, or the plantations. R. Mod. 
Ca. 194. — on | 3 
And a ſuggeſtion is ſufficient, without a confeſſion, or nient . 


' 


ddire of the deſendant. R. 1 Sal. 183. „ | 
But an indictment, or appeal of felony in Wales ſhall be brought 

and tried there, and not in the next county. R. Jon. 255. 

Or, the felon may be removed by habeas corpus, and indicted in 

an Enpli/h county. R. 2 Mod. Ca. 145 Vide Wales (D.) 

[If a matter cannot be tried, or not fairly in the proper county, 
it ſhall be tried in the adjoining ; and it ſhall be done by a ſug- 
geſtion on the roll with a nient dedire, by rule of the court; but as 
this ſuggeſtion cannot be traverſed, the court will not grant rule 
without a clear foundation. Thus on information againſt alder- 
men for refuſing to admit perſons to their freedom for ſome time, 
till the election was over, whereby they loſt their votes, it is not 
ſufficient to ſwear that one believes there cannot be a fair trial, 


Rex v. Harris, T. 2 G. 3. 3-B. M. 1330. 


An aſſiſe lies by the common law in confinio comitatits for com- (N. 3.) 
mon of paſture, turbary, or piſchary, in one county, appendant or For land in 
75 . two coun- 
appurtenant to land in another county. Co. Lit. 154. 4. ties when 
F. . = | WD it lies in 
So, for a nuſance in one county to land in another. Co. Lit. confinio co- 
154. 2. | | | Ea mitatils. 
So now by the fat. 7 R. 2. 10. an aſſiſe lies in confinio co- 
mitatis, for rent iſſuing out of land in two counties. Co. Lit. 
154. 4a. F. NM. B. 180. A. | „„ : 
And, that if there are twenty counties intervening. Co. Lit. 
154.4. | | 3 
Or, the land lies in twenty counties. Co. Lit. 154. 4. 


i 


The writ in confinio c:mitatis muſt mention that the land, c. 
lies in both the counties. 35 H. 6. 30. a. 


So every action, in which the iſſue may ariſe upon the land, N. 4.) 
muſt be brought, where the land lies; as, a right of ward of ien _— 
land. 7 Co. 2. 5. | ; = may 

Intruſion of ward; though the refuſal, or the ſeigniory be in ariſe upon 
another county. 7 Co. 2. 56. 5 the land. 
Right of ward of the body; for that ſavours of the land. 
Writ. of forfeiture of marriage for that ſuppoſes an intruſion 
upon the land. 7 Co. 3. a. 155 1 | 
Writ de valore maritagit, 7 Co. 3..4- Unleſs there was a ten- 
der and refuſal of marriage ; for then it ſhall be brought where 


the refuſal was. 7 Co. 3. a. 


So, a guare impedit (ball be always brought, where the church 
„ 15 EE | 
Except in the caſe of the king. 7 C. 3. 4. 

And a guare incumbravit. 7 Co. 3. a2. 

So, a quare impedit of a prebend ſhall be brought in the county, 
where the cathedral is, and not, where the body of the prebend 

Vol. I. | M | | Wa 
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is: for he ſhall be inſtalled in the cathedral. 7 C. 3 4. k. 


one, or the other. 7 Co. 3. 4. 
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Dy 486 KKK | 
So, a warrantia chartæ upon a fine, or feo ment with a war. 
ranty ſhafi be brought, where the land lies. b. 7 Co. 3. B. 
So, wilte ſhall be brought where the land lies. 7 Co, 2. 4, 


Dy. 40. 6. 


Tho? it'be in the fenuit, in which damages only are recovered. 


8 Co. 2 6. 


And tho' the leaſe be made in another county, 7 Co. 2. B. 
So. debt for a ſine upon a copyhold muſt be brought where the 
land lies. Semb. Vide Ent. 177. „„ 
- $0, debt for rent, when it is not founded upon the contrad, 
ſhall be brought, where the land lies; as, debt by the aſſignee 
of a reverſion for rent payable, and upon a leaſe made, in ano- 


ther county. R. Cro. Car. 184. Semb. Cro. Car. 143. 1 Sand. 


238. 1 Lev. 259. R. Fon. 43. 3 Mod. 337. 

So, debt by the leſſor againſt the executor of tenant for life, 
for rent behind in the life-time of the teſtator. Semb. 7 Co. 3. a. 

So, debt by an executor by the fat. 32 H. 8. 37. for the ar- 
rears of a rent in the life-time of his teſtator. Semb. 7 Co. 3. a. 
R. Lat. 197. | | 5 
So, debt by an executor for the arrears of a rent - charge 
granted to the teſtator for his life. R. Hob. 37. 1 

So, debt in the debet et detinet, againſt the executor, or ad- 
miniſtrator, of the leſſee. R. 1 Sid. 266. 2 Lew. 80. 

So, debt for rent againſt the aſſignee of the term, by the 
aſſignee of the reverſion. R. cont. Cro. El. 636. 

But if the land lies in two counties, the action may be in the 

And, if debt is founded upon the contract, it ſhall be, where 
the leaſe was made. 7 Co. 2. a. Vide poſt. (N. 6.) 

As, if theexecutor or adminiſtrator of a leflee aſſign, debt 
againſt him in the getinet, for rent due after the aſſignment, 
ſhall be where the leaſe was made. K. 1 Sid. 266. 

If che leſſee himſelf be ſued for rent by the leſſor, it may be 
in the county where the leaſe was made. 7 Co. 2. 4. + 

So, covenant againſt the leſſee ſhall be in the county, where 


the leaſe is alledged. Vide 1 Lew. 259. | 


Tho' the breach be for not repairing. R. 2 Cro. 142. Ny 
142. 1554 . 7 
So, debt for rent upbn a demiſe of land in Treland, or the plan- 
rations. R. Mod. Ca. | | EEO | 

So, if covenant be by the aſſignee of a reverſion againſt the 
leſſee for non-payment of rent, it ſhall be brought where the 
leaſe and aſſignment were made, for it is founded upon the con- 
tract. R. 1 Sand. 240. 1 Lev. 259. * 2u, For it is net 
founded on the contract but on the privity of eſtate. Vide 3 Mod. 

8,* | | i N 
8 covenant by the aſſignee of a reverſion againſt the aſſignee 
of a leſſee of land in Ireland, upon an expreſs covenant by the 
leſſee and his aſligns to pay the rent in London cannot be ſued in 


Landon, 


e a 


London, where the leaſe was made, and the payment ought to be. 
Vide Sho. 192. R. 1 Sal. 80. 3 Mod. 337. Carth. 182. 


So every action founded upon a local thing, ſhall be brought 2 5. 
in the county, where the cauſe of action ariſes; for there it funded 
can be beſt tried. 3 8 | upon any 

As, an appeal of death muſt be in. the county, where the mur- thing local, 
der was committed. Cro, Car. 247. St. P. C. 63. a. Vide 
Appeal (E. : | 

And, an appeal of robbery, in the county, where the robbery 
was committed. 7 Co. 2. a : | 

An appeal of rape in the county, where. the woman was 
raviſhed. | | 

So, if a robbery, murder, Ec. be committed in one county, 
and a man be acceſſory by procurement in another, an appeal 
againſt him as acceſſory ſhall be, where the procurement was, 
and not, where the robbery, Ec. R. Dy. 39. Vide 7 Co. 2. b. | 

So, deceipt ſhall be brought in the county where it was done. = 
F. N. B. 98. L. | | | . = 

So, account againſt a bailiff of a manor, or land, muſt be in, 
the county where the manor or land lies. 2 Inſt. 231. 
Tho' the action be founded upon a thing mixed with mere 

matter of record in another county: as an action upon the caſe, 

for procuring him to be outlawed at Weſtminſter, whereupon he 
was impriſoned upon a capias utlagatum in Norfolk, ſhall be 
brought in Norfolk; for there was the viſible wrong, and the 
proceſs of outlawry at Weſtminſter is only matter of record, which 
is not triable by the country. R. 7 Co. 1. Bulzwer. 

- $0, if a tranſitory action be confined by the iſſue to a local 
thing, it muſt be brought, and tried in the county, where ſuch 
thing happened. Vide pot. (N. 12.) 

So, if the iſſue be not local, but ariſes upon matter, which 
was local; as, in a real action, if there be judgment againſt the 
defendant by default, who aſſigns non-age for error, it ſhall be tried 
where the land lies. K. Cre. El. 818. „ 


By the common law, account, covenant, debt, detinue, c. N. 6.) 
might have been brought in any county, and the plaintiff might Action 
have declared on a contract in any other county; for debitum et founded _ 
contradlus ſunt nullius loci. 7 Co. 3. a» Th. D. J. 7. c. 5. on con- 
2 Inſt. 231. 7 ; | Ou” 
But by the Hat. 6 R. 2. 2. that debt, account, and ſuch like 

actions may be brought in the ſame county, where the contract 
was made, it is enacted, that if by the declaration it appears, 
that the contract was in another county than where the, writ is 
8 the writ ſhall bate. 2 Inft. 231. Vide Abatement, 
(H. 17.) 5 | 

And therefore, if debt be brought in London upon a recogni- 
zance made at We/tminfter, it abates. Th. D. I. J. c. 5. /. 7. 
Or, upon an obligation, or other ſpecialty which, is dated in 
another county. Th, D. J. 7. 5 5. J. 10. Semb., Ray. 430. 

| 2 5 : 


So, 
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So, debt upon a judgment at We/tminfter, upon a contract made 
at York, muſt be in Middleſex. R. that it may. Mo. 884. 
II a bond is made in Surry, and an aſſignment of it in 
London, action on the aſſignment may be brought in - London. 
Gregſon v. Heather, H. 13 G. Fort. 366. Sir. 727. Norcroft 
v. Mathews, T. 13 G. Ld. Raym. 145 5. 8 

So, if it appears upon the record, that the contract was in ano- 


ther county, it is error. | 


Tho! it be tried in another county by the conſent of the parties, 
if ſuch conſent does not appear upon the record. R. 1 Rol. 28. 
And, if an obligation, Ic. was alledged in the county, where 
the act'on was brought, anciently the defendant might have 
pleaded in abatement, that, it was made in another county. 
3 6. 35. | ET om 
Or, upon the defendant's. prayer, the court might have ex- 
amined, whether it was made in the ſame county. 3 H. 6. 
30. b. [29.] 9 Ed. 4. 48. [45] Th. D. l. 7. c. 5./. 13. 
But, now this is not uſed ; and if an obligation, or other ſpe- 
cialty be dated atlarge, debt upon it may be brought in any county, 
Th. D. J. 7. c. 5. J 15, 16. Vide poſt. (N. 12.) 
And, a plea, that the obligation was made in another county, 
is bad. R. Al. 17. F. N. B. 146. E. | | 
So, if by the declaration the obligation be alledged in a county 
palatine, yet after the general iſſue, or a plea in bar, the defendant 
ſhall not have advantage of it. R. Carth. 11. Vide Franchiſes, 
DS}: 8 N 
| Tho? action of det for rent is local, yet covenant is tranſitory. 
 Thrale v. Cornwall, T. 21 G. 2. 1 W:If. 165. 
* Every tranſitory action may be laid in any county in England, 
tho” the matter ariſe beyond the ſeas. Comp. 181“ 


FS ok 7.) As, if a perſonal action be upon a contract, Ec. out of the 

founded realm, it may be brought in any county, and alledged to be made 

upon con- at Fort St, George, Ic. wiz. apud M. in ſuch a county. Vide Sal. 

tract out of 660. *Cowp. 178.“ : | 

the reaim. nut if it be alledged, at Fort St. George apud Ind. Orient. in 
London, it will be bad. R. Mad. Ca. 228; PE 

Action may be brought in London for money borrowed at 

Amlterdam, and by articles covenanted to be paid in bank there. 


Dutch Meſt-India Company ve Henriques, M. 11 C. Str. 612. 


(N. 8.) So, by the fat. 21 Fac. 12. it is enacted, that actions on the 
Action | caſe, treſpaſs, battery, or falſe impriſonment againſt any juſtice 
- 9p: ap of peace, mayor or bailiff of city or rown corporate, port-reeve, 
peace &c. conſtable, tithing-man, collector of ſubſidy, churchwardens, and 

perſons called ſworn- men executing the office of churchwarden, 
or overſeer, or their deputies, or any who in their aid, or by 
their command do any thing touching his or their office, for 
any matter done by virtue or reaſon of any of their offices, ſhall 
be laid in the county, where the fact was done, and not elſe- 
where; and if at the trial, the plaintiff ſhall not prove the cauſe 


of 


OY. 7. 


of action to have been in the ſame county, the jury ſhall find 
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for the defendant, without regard to any other evidence. 


4 Inſt. 175. SD A | 
And, if an action be againſt a juſtice of peace, &c. for a 


matter or thing done by colour or under pretence of his office, 


tho? it be not ſtrictly within the duty of his office, the jury ſhall 
find for the defendant if the cauſe of action does not ariſe in 


the ſame county. R. Yau. 114, Oc. | | - 
If an action be againſt a juſtice of peace, or other officer 


Within the fat. 21 Fac. out of the proper county, and this ap- 


pears upon the evidence at the trial without being pleaded, the 
verdict ſhall be for the defendant. Y:de Yau. 111. „ 
Or, the defendant may plead the ſtatute to an action out of 
dhe proper county, in a court of Wales, c. Fon. 248. 
And, if the plea be not allowed, a prohibition ſhall go. 

R. Fon. 248. | | | 

[But if a conſtable under a warrant take a man and carry him 
before a magiſtrate, who diſcharges him, and ſoon after, on a 
diſpute happening, the conſtable beats him; this is not within 
the ſtatute, and the conſtable need not be ſued in the county, 
Anon. 7. 7 G. Str. 446. 

So, an indictment muſt be in the county, where the offence 
was committed : and therefore, if an indictment for a forcible 
entry into land in Middleſex be found in Glouceſter, it will be 
void. Cro. EI. 184. a 

So, if an indictment for words, or other tranſitory thing be in 
a county, where the words were not ſpoken, or the thing not 
done, upon not guilty, the defendant ought to be acquitted. 

„„ 5 

If an indictment be in Middleſex for levying war, war levied 
in the county of Surry cannot be given in evidence. R. Kelg. 15. 

But, if the indictment be for compaſſing the death of the king, 
and the levying war be alledged as an overt. ad of ſuch treaſon, 
war levied in another county may be given in evidence; for 
there it is not local. R. 14 Car. 2. Kelg. 15. 7 2-0 

If an indictment be for coinage in com. Middleſex, if that be 
proved, other acts in the counties of Efex, and Suſſex, may be 
proved in confirmation. R. Kelg. 33. Wa 

So, tho? by the fat. 33 H. 8. 23. the king's commiſſion ſhall 
be made by the chancellor into ſuch ſhires and places, as ſhall be 
named by the king for trial of perſons who on examination of 
the king's counſel ſhall confeſs, or be ſuſpe& of treaſon, miſ- 
priſion, or murder, yet the fat. 1 & 2 Ph. & M. 10. which 


ſays, that all trials hereafter for treaſons ſhall be according to the 


* 


(N. 9.) 
Indi-' 
ment, and 
appeal. 


due order and courſe of the common law, and not otherwiſe, 


was a repeal of the former act. Dy. 132. a: R. Per © 

both benches, Dy. 286. . 7 bg | 1 
But by the fat. 26 H. 8. 13. and 35 H. 8. 2. Treaſon, or 

miſpriſion done out of the realm thall be enquired, Ec. in E. R. 

or before commillioners in ſuch ſhires as ſhall be aſſigned by the 
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king's commiſſion. And theſe ſtatutes are not repeated by the 


flat. 1 & 2 Ph. & M. 10. Dy. 132. 4. 298.6. 3 Inſt. 11. 
So, an appeal muſt be in the county, where the offence was 


committed. R. C. Car. 247. St. P. C. 63. a. Vide Appeal 


k.) Vide anie (N. 5.) 


And if A. commits a robbery in com. Milis, and B. is acceſſory 


in another county, altho' the appeal muſt be againſt the principal 


(JN. 10.) 
Action po- 
pular, and 
informati- 
On. 


and acceſſory together, and mult be againſt A. in com. Wiles, yet it 


ſhall abate, if it be againſt B. there ; for in caſe of life, every 
fact ſhall be tried, where in truth it was done. 7 Co. 2:6. 


Dy. 38. 


By the flat. 3 1 El. 5. A declaration or information on a penal 
ſtatute ſhall be alledged in the county, where the offence was 
done; or the county may be'traverſed. | | 

And ſo, by the fat. 21 Jac. 4. it is enacted, that all offences 
againſt the penal ſtatute, for which a common informer may 
ground any popular action or information before juſtices of 
aſſize, niſi prius, gaol delivery, oyer and terminer, or juſtices of 
peace, ſhall be perſecuted and tried, &c. before them, &'c, and 
not elſewhere, ſave only in the ſaid counties. 1 Sal. 373. 
Vide Afion upon Statute, (D.) | | | 

And in all informations, plaints, declarations to be commenced - 
on behalf of the king, or any other for any offence againſt any 
penal ſtatute, the offence ſhall be alledged in the ſame county, 
where it was committed, and not elſewhere, and if at the trial 
the plaintiff or informer prove not the offence done in that county, 


the defendant ſhall be found not guilty. 


The flat. 31 El. does not extend to informations by the 
altorney general, but by a common informer only; but the fat. 
21 Fac. 4. extends to both. 4 Int. 172. in marg. D.1 ent. 8. 
3 Inſt. 193. Adm. Cro. Car. 112, Per two J. Cro. Bl. 737. 
Per Holt, 1 Sal. 373. | 5 | | 

And debt upon a penal ſtatute, as well as an information, muſt 
be in the county where the offence is committed. N. con. 
1 Vent. 8. 1 Lev. 249. 1 Sid. 400. R. acc. per Holt, and all 
the judges, 10 W. 3. 5 Mod. 425. 1 Sal. 372. 373. Cont. 
4 Mod. 159. Dub. 2 Lev. 204. | 

So, an information muſt be in the. proper county, tho? the 
Juſtices of the peace, or aſliſe, have not a juriſdiction to deter- 
mine it. Vide Hard, 105. R. cont. Hut, 98. Semb, cont. 
Str. 40. | . 

And therefore, if an information be out of the proper county, 
the defendant may demur. R. 4 Mod. 158. 5 

But by the proviſo's in the fat. 31 Elia. 5. and fat. 21 Jac. 4. 
an action or information for maintenance, champerty, or buying 
of titles may be brought in any county. 5 

So, an action or information for defrauding of cuſtoms, ton- 
age, or poundage, ſubſidy, inipoſt, or priſage. 8 

[So an information for not making a true report on importation, 
contrary to ſtatute, may be brought in any county, but the im- 

HOLES 11 - porration 


7 
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portation muſt be alledged according to the fact. Attorney General 
v. Moyer, H. 1728. Bunb. 261. 15 9 
And, by the proviſo in the flat. 21 Fac. 4. nothing in that 

act ſhall extend to an action or information on any ſtatute againſt 
Popiſh recuſants, or concerning recuſancy, or not coming to 
church, Cx. or for tranſporting of gold, filver, ordnance, pow- 
der, ſnot, munition, wool, woolfells, or leather. 5 

So, the flat. 21 Fac. 4. does not extend to offences againſt any 
penal ſtatute made ſince 21 Zac. R. 5 Mod. 425. 1 Sal. 372. 


Therefore an affidavit that the cauſe of action aroſe in the 


county where the action is laid, is not neceſſary in an action on 
12 lun. c. 16. (of uſury.) French v. Cockran, M. 11 G. 2. 
Andr. 25.] Fn 1 5 
So, an information for not repairing a bridge in the county 
| Nottingham, becauſe the whole county is chargeable, {hall be trie 
by a jury of another county. R. 2 Lev. 112. | 


(N. 11.) When an Aion ſhall be brought in the one County, 
| . | or the other. | | 
But, when an adtion is founded upon two things in different 


counties, both material to the maintenance of the action, it may 
be brought in the one county, or the other: as, if a ſervant be re- 


| tained in one county, and depart into another, an action lies in 


the one, or the other. 7 Co. 2. a. Dy. 38. b. 40. a. 

[If a leaſe is made in Landon of lands in Surry, action for the 
rent may be brought in either againſt the leſſee, but not againſt 
an aſſignee, who 1s chargeable only by the privity of eſtate. 
Patterſon v. Scot. T. 13 G. Str. 776.} | | : 


So, if an arreſt bein one county, and an eſcape in another. 


7 Co. 2. a. 1 Lev. 114. | 

So, if an annuity be due by preſcription from a corporation 
or houſe of religion, which is in one county, and the ſeiſin alledged 
in another. 7 Co. 2. a. Vide Dy. 38. 6. | | 

If a man be cited in one county, before the admiralty in anothe! 
county, for a thing out of the juriſdiction of the admiralty, an 
action lies in the one county, or the other. 7 Co. 2. 4. 

So, if he be cited in one county, before a court chriſtian in 
another, for a thing out of their juriſdiction. 7 Co. 2. 4. h 

If the defendant caſt a protection in one county, and remain 
in another. 7 Cs. 2. 4. | | 

So, if a man be ſtricken in one county, and die in another, an 
appeal of murder lies in the one county, or the other. 7 Co. 2. a. 
Dy. 40. b. | OS 1 

So, an appeal of felony, where a robbery was in one county, 
and the goods carried into another. 7 Co. 2. a. 

If a man hires a horſe in one county to ride to another, an 
action for the immoderate working of him, lies in the one coun- 
ty, or the other. R. 1 Lev. 286. Semb. Cro. Car. 20. 
oö, covenant lies in the one county, or the other, upon an 
indenture of demiſe in one, of a houſe in another. 1 Lev. 114. 
FG 275 Or, 
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| Scott qui tam v. Bret. 2 Term Rep. 238.“ 
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Or. upon an indenture of covenant made in one county, to 
make aſſurance, which was tendered in another. Dy, 338. 4. 
So, in an action upon the caſe, for not returning a ſummons in 


a writ of entry for land io another county. R. 1. Leo. 146. 


So, in an action upon the caſe, for not repairing a wall ratione 
tenure of land, whereby the plaintiff's land was drowned, if the 


wall be in one county, and the plaintiff's land in another. 
R. 3 Leo. 141. Vide 7 Co. 2.6. | 


So, in an action for a falſe return of non eff inventus, where the 


ſheriff was in the company of the party. R. 2 Med. 23. 


In an action upon the caſe, for a debt againſt the ſheriff of 
Hertford, for an eſcape in his county, of one taken upon a 
teſtatum capias ad ſatisfuciendum upon a judgment at WeAmanſler. 
N. in C. B. Hil, 3 Geo. . 

For adminiſtring unwholeſome medicines in one county, where 
the promiſe of cure was in another. Dy. 38.6. Vide 7 Co. 2.8, 

So, if the matter in one county is dependant upon matter in 
another, the plaintiff may have the action in the one county, or 
the other. 7 Co. 1. B. TG SG os 

As, if two conſpire to indi another, and make the execu- 
tion of the conſpiracy in another county, conſpiracy lies in the 
one county, or the other. 7 Co. 1. b. Vide Action upon the Caje 
for Conſpiracy, (C. 2.) | 3 85 

»So where A. by deed executed in London for ſecuring the 
re- payment of money lent to B. is appointed receiver of B's 
rents in Middleſex with a pretended ſalary, which enables him 
to retain uſurious intereſt, he accordingly receives the rents in 
Middleſex, but ſettles the account in Lendan, and there pays 
the balance, on which the uſurious intereſt is allowed ; the 


_ offence is complete in London, and the venue in a gui tam action 


for the penalty is properly laid there, or it might be in Mzddleſes. 


s 
3 


So if an action upon the caſe be againſt the ſheriff of Den. 


 bigh/hire, for not arreſting a man upon capias utlagatum to him 


directed in Denbighſſire, upon which he returned non e inventus, 
it may be in Denbigh/are, or in Middleſex, where the return was 
made. R. Hob. 209. | | | | 

So, for maliciouſly ſuing execution in ome whereby he 
was arreſted in Dor/ſetſhire. Her three J. Cro. El. 574. 

So, if in error upon a judgment in dower for land in com. 
Brecon it be alledged, that the tenant appeared by attorney being 
within age, vis. apud A. in com. M. it will be well; for this 
matter dehors may be in another county, as well as where the 


land lies. R. 2 Fon. 171. Vide Ray. 458. | 


So, upon requelt of the parties, and the conſent of them and 
the court, entred upon the record, a trial may be in another 
county than where the land lies, or the action is brought. 
R. Ray. 372. Cont. Hob. 5. but there the conſent was by rule, 


and not entred upon the record. Ray. 372. Vide 1 Rol. 28. 


As; in treſpaſs, if the defendant juſtify by the cuſtom of 


| foreign buying and ſelling, within the city of York, and iſſue 


be upon the cuſtom, upon a ſuggeſtion that the ſheriff and 
„ „ 75 | | COronerg 
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coroners of York are citizens, and that there are no freeholders 
Within the county of the city, except citizens to try the iſſue; 
if that be admitted, or not denied, a wenire fac:as ſhall be award- 
ed to the next county. N. Dy. 279. 6. Bend. 23. 

But a ſuggeſtion, that a matter in which the citizens are con- 
cerned may come in conteſt, is not ſufficient, if that does not 
appear by the iſſue. R. Hard. 312. : 8 8 

[As, if the corporation of a city, a county in itſelf, is leſſor of 


the plaintiff, Mayor of Briſtol v. 7. 17 G. 2. Wil. 7. 
(N. 12.) When an Action ſhall be in any County. 


When an action is for a tranſitory thing, it may be brought in 
any county; as, if it be upon a covenant, or contract, or debt 
at large, it may be brought in any county; for debitum et 
contratus ſunt nullius loci. 7 Co. 3. a. 2 Inſt. 229, 231. Vide 

ante (N. 6.) | ES | 
Iso, action againſt a ſheriff for a falſe return, for he may 
make return any where. R. on Demurrer. Grifith v. Walker, 

M. 26 E. 2. 1 Wilſ. 336. | | | 

So, treſpaſs for an aſſault and battery may be in any county. 
Co. Car. 444. 8 5 . | 
So, rover, and other actions upon the caſe. _ | 

So, if a perſonal action be founded upon a thing done out © 
the realm, it may be broyght in any county, and ſhall be alledged 
at ſuch a place in ſuch a county e as, if debt be upon a bond or 
bill, Sc. made at Hamburgh, it may be alledged at H. viz. apud 
1ſlington in com. Middleſex, R Lat. 4. Sal. 660. _ | 

'Tho? the bond upon oyer appears to be dated in Hamburgh, 
R. Sal. 659, 660. Cont. per Holt and Powel, Lut. 950. 

So, it may be alledged at H. in com. Middleſex. 2 Cro. 76. 
And, if the defendant plead, that H. named in the bond is 
beyond the ſeas, and no ſuch vill in England, it will be a bad 
plea. R. upon Demurrer, 2 Cro. 76. | 

So, in a perſona] action alledged at any place within the realm, 
if the proof be for a right of the plaintiff at any place out of the 
realm, the plaintiff ſhall have a verdict. Per Holt, 1 Sal. 290. 

But if a bond be dated at H. in the Eaft Indies, and be 
alledged at H. in com. Middleſex. Upon oyer the defendant may 
demur, or plead in abatement for the variance. R. Sal. 659, _ 

So, if a fact be alledged at H. in parlibus tranſmarinis, viz. 
apud Lond. or other place within the realm, it will be bad ; for 
it is repugnant, K. Lut. 950. 5 

So, 11 a fact be alledged at a place out of the realm, without 
more, it will be bad ; becauſe it is impoſſible to be tried. R. Mo. 

851. „5 3 
haut in a tranſitory action, if the defendant make a local juſti- 
 hication, and traverſes all the places, except that in which he 

jultiſies, the plaintiff muſt prove the cauſe of action out of that 
place - as in treſpaſs for a falſe impriſonment, if the defendant 
juſtifies as conſtable of D. in another county, and traverſes 


every 
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every other place out of D. the plaintiff muſt prove an im- 
priſonment out of D. Co. Lit. 282. 6. Lut. 1437. LN 
In treſpaſs for taking of goods, if the defendant juſtifies for 
damage-feaſant in ſuch a cloſe or houſe, be muſt traverſe all other 
places. Co. Lit. 282. b. Cut. 1437. * PE, 
In an action upon the caſe for words, ſpoken in London, if the 


- defendant plead a concord for all words, except in London, he 


muſt traverſe the ſpeaking there. Lut. 1437. Co. Lit. 282. 5: 
In debt upon a bond, if the defendant plead dureſs of im- 


priſonment, in another county, it ſhall be tried where the dureſs 


is alledged. Dal. 18. . . jp 
If he plead infancy, viz. apud. A. in another county; for it ſhall 


be tried where he is commorant, not where the action is brought. 
R. Ray. 458. Vide 2 Fon. 171. * But the uſual way is to 
plead it where the action is brought. Morgan's Vade Mac. 
I vol. 56. | AEDs 

Yet 0 aQion3 tranſitory, if the defendant has a juſtification 
which is not local, he muſt alledge it in the ſame place and 
county, where the action is brought: as, in treſpaſs for a bat- 
tery at A. in com. B. if the defendant plead ſon afſault demeſne, © 
he muſt plead it at A. and not elſewhere. Lat. 1437. Co. Lit. 
282. 5. | 

In an action againft an executor for goods ſold at A. if the 
defendant plead, that the teſtator was alive the day of the writ 
urchaſed, viz. at D. in com. pred. it is bad; for he ought to 
alledge his life at AJ. R. Lut. 14. 

So, in an action founded upon a matter in ſeveral counties, if 


the iſſue be confined to a thing in one of the counties, it ought to 


be tried there eas, in covenant upon a leaſe in com. H. of a 
Houſe in com. B. brought in com. H. if the breach be for not 
repairing, and iſſue upon it, it is bad, after verdi& ; for the 
action ſhould have been in com. B. K. 1 Lev. 114. 
So, in deht for an eſcape in one county, upon an arreſt in ano- 
ther, if the iſſue be upon the arreſt, it muſt be brought and tried 
in the county where the arreſt was. 1 Lev. 114. 
If the iſſue be upon the eſcape, the action ſhould be brought in 
the county where the eſcape was. 1 Lev. 1 14. 5 
So, in an action for words in Londen, if the defendant juſtiſies 
by reaſon of a felony, perjury, c. in another county, the trial 
muſt be in the county, where the felony, Cc. is alledged. Vide 
1 Saud. 247- (a) 8 85 > 
So, in covenant againft the corporation of Rerwicl, upon a 
demiſe of lands in Berwick, brought in York, and iſſue upon 
expulſion, it ſhall be tried in the county pext to Berwick, - Semb. 
1 Mod. 36. 1 Vent. 58, 90. 1 Sid. 381, 462. | | 
By the rules appointed in B. R. and C. B. actions upon the 
caſe, treſpaſs for goods, aſſault, or impriſoament, ſhall be brought 


— 


(a) Notwithſtanding the authorities in ſupport of this and the three pre- 
ceding caſes, there ſeems great reaſon to doubt the law as laid down in 
them, for it may be frequently impoſſiple to gueſs what iſſue the defendant 


will teke. Vide 1 Mergar's Vaud. Mec. 58. 


a on  Y 


in their proper counties, except when the juſtices of ni prius 
ſeldom come thither. Compl. Attorn. 286, 338. Rule M. 1654. 
Mills 11. Vide Rules and Orders nn. pe Be 
And an attorney who knowingly brings rover, or treſpaſs for 
goods, battery, impriſonment, or ſlander, in another county, 


except in caſes to be allowed by the judges, ſhall be puniſhed. 


Comp. /ittorn. 286, 338. Mills 11, 12. Vide Rules and Orders 
of C. B. 11, 12. But theſe rules are now diſregarded. 
1 Crompton's Pratt. 109.* | | 
By Rule M. 1654, unleſs it be for a cauſe before expreſſed, 
or for a cauſe to_be allowed of by the judge of the court, and 
proved to be true, if a declaration be delivered upon the removal 
of an action by habeas corpus out of an inferior court, or upon 
the reverſal of the judgment there, it ſhall be laid in the ſame 
county as before. Mills 18. Vide Rules and Orders of C. B. 18. 
Or, if it be removed out of the court of Canterbury, Southampton, 
Hull, Litchfield, or Pool, it ſhall in perſonal actions be laid in the 
. county of Kent, Hamp/hire, York, Stafford or Dorſet. By Rule 
M. 1654. Mille 18. Vide Rules and Orders of C. B. 18. 


(N. 13.) Venue changed. 


The wenue may in general be changed in any action not local, 
on motion in court grounded on an affidavit that the cauſe of 


action (if any) aroſe in the county of A. and not in the county of 


B. (or elſewhere out of the county of A.) but the rule to change 
the venue, may be diſcharged, on motion, the plaintiff under- 
taking to give material evidence in the county where the venue is 

laid, and if, on the trial, he does not give ſuch evidence, he will 
be nonſuited. 1 Mrrgan's Vade Mec. 59.“ 

*But the court will not diſcharge a rule obtained in the common 
affidavit, to change the venue, on an affidavit of the plaintiff, 
that his witneſſes lived in Scotland, and will come to Carliſle, but 

not to London. 1 Will. 162.* „ | 

If the declaration be delivered ſeven days before the end of the 

term, or after, upon affidavit, that the cauſe of action, (if any 
there be)ariſes in ſuch a county, the court before plea will change 
the venue the next term and the defendant ſhall plead as he ought 


before. Comp. Ait. 286, 339. By Rule M. 1654. Mills 12. 
Vide Rules and Orders of C. B. 12. py 

Tho' the defendant.comes in upon the exigent. Comp. Ait. 286, 
338. Mills 12. Vide Rules and Orders of C. B. 12. | 

*hgBut if the declaration be delivered ſo early that defendant has 
eight days in that term, he cannot move to change the wenue next 
term. Aſplin v. Gray, M. 6 G. Str. 211. Nor can he move, Qc. 
till his appearance be entered. Faſt. 24 Car. 2.* WE 
»The common pleas would not formerly change the venue, af- 
ter time to plead, nor even after a ſummons for it, tho? diſcharg- 
ed; but would after order for imparlance. Barnes 478, 48, 


Ec. But they will now by rule, Mich. 16 G. 2.“ 
1 | 5 But 


= 
| { s 


we 
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But yet, if on order for time, defendant has conſented te 
take notice of trial in the original county, the venue ſhall not be 
changed. Burnes 493. | | 

Nor if he has conſented to rejoin gratis, and take notice of 
trial at the ſittings after term, or at the ſittings in term; for there 
a trial would be loſt, and therefore defendant's conſent ſhall 
bind him. Barnes 493. Cowp. 511. But the venue may be 
changed after a judge's order for taking notice of trial in Middle- 

fex. Will. 245. This muſt have been without ſpecifying the 
ſittings.* 3 1 
* And in Comm v. Clendon, in the exchequer, Eaft. 1781. it 
was ruled by the barons, that the venue cannot be changed to an 
out- county after defendant is tied down by a judge's order to 
take ſhort notice of trial within term. The motion being in- 
conſiſtent with the judge's order.“ Tear, | 
* It may be changed after time to perfect bail. Barnes 483.* 
But it cannot be changed after iſſue joined. R. Hard. 327.* 
Nor regularly after plea pleaded.*_ „ 
* Yet if after rule to ſhew cauſe why the venue ſhould not be 
changed, and before it is made abſolute, the defendant inadver- 
tently put in his plea, this ſhall be no waiver of the rule, and 
the plea may be withdrawn on payment of coſts. T. 24 & 25 G. 2. 
C. B. Herbert v. Flower ct al. in Trover.* 
*So it is ſaid, that plaintiff muſt move to diſcharge the rule 
hefore replication or plea. Dickenſon v. Fiſher, Str. 858. Duare © 
tamen, as to the plea, for plaintiff may not have time, as defen- 


dant may give a plea at the fame time He ſerves the rule to 


change the venue. 1 Crompton's Pradlice, 113. So the plain- 
tiff himſelf cannot change the venue in perſonal actions, after 
the eſſoin day of the ſubſequent term after appearance, tho“ 
he would pay colts, or give an imparlance. P. 21 Car. 2. Pr. 
Reg. 38.“ 7 | ES, : | ; 
But in a late caſe, where the venue had been changed from 
London to Lincoln/hire by defendant, and plaintiff at the trial non- 
ſaited, the nonſuit afterwards ſet aſide, and a new trial granted; 
and on going down a ſecond time the cauſe made a remanet, the 
plaintiff after all. theſe proceedings moved to have the venue 


brought back to London, and it was granted: for per Lord Manſ- 
field, the plaintiff may at any time move to amend his declaration 


by altering the ⁊enue, and it would be an idle circuity to put him 
to do that; and if he is permitted pow to bring it back, he does 


it at his peri]; becauſe, if he does not give material evidence in 


London, he muſt be non- ſuited; and if it ſhould appear to be a 
local action by ſtatute, he will be non - ſuited on the opening. 


. Bruckfhaw v. Hophins, Cocup. 409. 1 Wilſ. 173. Str. 1162, 
3202,* | 3 


And where a rule to change the venue in an action of af- 


ſumpſit from A. to B. has been diſcharged on plaintiff's underta- 
king to give evidence of ſome matter in iſſue ariſing in 4. the 
undertaking is complied with by proving a rule of court.in A. 
chat defendant ſhall be at liberty to pay money into court, tho? 


that 


WL 10 


that rule was obtained after the diſcharge of the rule for changing 


the venue, the payment of money into court being an admiſhon 


of the cauſe of action. Watkins v. Towers, 2 Term Rep. 275.* 
480 alſo proving adeed enrolled of record in A. is a ſufficieut 
compliance with the rule. bid. . 


* The affidavit to change the venue muſt be poſitive ; it muſt 


ſey „ the cauſe of action, Ege. not © the promiſes,” Se. 
Barnes 477. 478.9“ | 


* That the words in the declaration, c. is bad; the words 


muſt be mentioned. Barnes, 480.“ ä 
gut the affidavit of one defendant is ſufficient. Ibid. 482.5 
And the venue may be changed without affidavit, if it appear 
on the declaration, that the cauſe of action aroſe elſewhere, as 
action on the cuſtom of a borough. Barnes 492 


And if there be a motion for changing the venue after the time 
in which the plaintiff might demand a plea ad inirandum, ac- 
cording to the term at the top of the declaration, the, defendant _ 


in his affidavit ſhall ſay, when the declaration was delivered. 
Mod. Ca. 175.5 | 


where the whole cauſe of action is ſworn to ariſe. 1 Wilſ. 178. 
Briſtow v. Tito, T. 8 G. 2. B. R. H. 135.* 15 


Nor then, unleſs it is a place where the judges-go ; nor if it 


will delay trial, as to either of the three Northern counties prece- 
ding the ſpring circuit; nor to an adjoining county without no- 
tice and conſent. 1 Wilſ. 138. Dale v. Stevenſon, H. 9 G. 2. 
B. R. H. 210. Howarth v. Willet, Sir. 1180. Barnes 490. 


Nor can it be changed into a third county without conſent. 


- 


And in general the venue ſhall not be changed from a county 
at large into a city and county. 2 Barnes 388, 489.“ LE) 

* But it has been changed from a county at large into the city 
of London, Barnes 482. Salk. 670.“ | 

*It may be changed from one county and city into another 
county and city. Pract. Reg. C. P. 429. 


Str. 1216.“ 


Vet, the court has refuſed to change it from London to a city 


a county of itſelf. But ſee 4 B. M. 2447, which ſeems contra. 
Nor where the cauſe of action aroſe in ſuch city, can it be changed 
to the county at large. Barnes 482, 477, 489.“ 

It cannot be changed into Hull, Canterbury, c. becauſe it 
is not known when an aſſize will be held there; nor into the city 
of Wercefler or Glouceſter out of the county at large, becauſe the 
aſſizes for the city and county at large are held at the ſame place. 
But all this is in the diſcretion of the court. Barnes 490.“ 

On motion to change the ve-ue from Br {ol into the adjacent 
county, the court ſaid, take a rule to try the cauſe in the next 
county; the way is not to change the venue, but to try It in the 
next county, 1 Wil, 77. Na 

If the cauſe of action ariſe in Valet, and the wenue be laid in 
| London, the court will, on affidavit, order the venue to be changed 
into the next Englih county; and the motion mult be to change 


*But the court will not change the venue but into a county 


1 
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it into the Wel/4 county, and not into the adjoining Engl; coun. 
ty, becauſe the affidavit muſt expreſs in what county, and not 
elſewhere the cauſe of action ariſes : but after the venue is ſo 
changed the cauſe may be tried in the next adjoining Enpli/h 
county; and therefore it cannot be changed out of the adjoining 
Engli/h county into Wales. 2 Bl. Rep. 962. Vid. Ld. Ray. 1418. 
2 Str. 1270. 4 B. M. 2450.* | 

*Bar it is not yet ſettled whether the court can change the ve- 
nue from an Engliſh to a Melſi county. Dougl. 249, 262.“ 

*When a fair trial cannot be had in the county where the 
matter ariſes, the trial will be awarded in the next Englih county, 
where the king's writ of venire runs, and not into a county pa- 
latine, tho? that be the next county. Therefore where the action 
aroſe in the city of Cheſter, and a fair trial could not be had there, 
the venue was awarded into the county of Salop. R. v. Amery, 
1 Term Rep. 363.* 

Vet there is a caſe where the venue was changed into Cheſter, 
becauſe the court can ſend down the record by mtttmus. Lord 
Kam. 1419. 1-Will. 12$-*. ; | 

*But per Buller Juſtice, there is no inſtance but this of the court 
having ſent a record by mittimus to be tried in a county palatine, 
where the cauſe of action did not ariſe there, and it is very | 
doubtful whether the court have power to do it. 1 Term Rep. 

68.* 55 : | 
: *So in an action for words laid in London, on affidavit that they 
wete ſpoken, if at all, in the county of Lancaſter, the venue was 
changed into the next county, viz. York, 12 Mod. 313.* 

In tranſitory actions the court ought to change the venue, 


when it appears on the circumſtances laid before them, that there 


is a probable ground to apprehend that a fair, impartial, or at 
leaſt a ſatisfactory trial cannot be had. 3 B. M. 1564 
Cowp. 5 10.“ ; | | 

*So, if an action be brought in the county of a town, for 
a duty claimed by the corporation, the venue may be changed to 


the next county. Mayor of Poole v. Bennet, Str. 874.* 


But to have the wenue changed from a city a county in itſelf, 
in an action where the mayor, &c. are plaintiffs, there muſt be 
affidavit that the ſheriff is an officer of the corporation. 1 Wil. 
298. „ | | 
fa new trial is granted, becauſe the verdi& was againſt 
the weight of evidence, and the damages exceſſive, and there is 
proof of general prejudice in a city againſt defendant, the court 
will change the wenue. 3 B. M. 1564.* RES: 

But in a tranſitory action, if the county in which the cauſe 


of action really aroſe, be improper io try it in, the venue ſhall 


not be changed ; as, on a bye-law of a city ; nor can it be changed 

into th: adjoining county, from the form of the afſidavit. 4 Bur. 

2447, 2450.* | | | 1 
* Notwithſtanding the locality of ſome ſorts of actions, or of 


informations for mildemeanors, / the matter cannot be tried at 
| a 5 ; 


tered by rule of court, there muſt be a clear and ſolid founda- 
tion for it. It muſt not reſt on mere ſuppoſition and belief. 1d. 
ibid. | | 


in Northumberland, 2 Black. Rep. 1036.* 


only defendant's witneſſes live there. 1 Term Rep. 781. 


1 Mod: 64. Styles 460. 2 Lord Raym. 1556. Str. 822. 
1 Will. 159. 


| Salk. 668. Barnes 479.* 


80 where an attorney was plaintiff, and it appeared that the 


committed in Kent, and laid the venue in Middleſex on common 
affidavit, the wenue was changed ; but on motion for the plaintiff 


Knight v. Barnaby, 2 Ld. Raym. 1253. Salk. 670. For de 
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all, or cannot be fairly and impartially tried, in the proper county, 
it ſhall be tried in the next adjoining county. 3 B. M. 1333.* 
»This may be done without changing the wenze, by entering a 
ſuggeſtion on record, with the leave of the court,“ That there 
cannot be a fair and impartial trial had in the county where the 
cauſe of action aroſe,“ with a nient dedire thereupon, and there- 
fore praying that the wenire may be directed to the ſheriff of the 
next county. Id. Ibid.“ | y 9 5 . 
* But as the party cannot traverſe this ſuggeſtion, when en- 


*If the cauſe of action ariſes in Berwick, the venue ſhould be 


*And in actions where. it is not uſual to change the we- 
nue, the court will do it on ſpecial grounds, as if both plainiiff's 
and defendant's witneſſes live in the county, into which it is 
prayed the venue may be changed: but they will not change it if 


lf the plaintiff be a barriſter or attorney, and lay the venue in 
Middleſex, it ſhall not be changed. So a ſerjeant at law has the 
like privilege in C. B. So a maſter in chancery. 2 Show. 176. 


*But if they lay the venue in London it may be changed. 


* And in C. B. if a ſerjeant ar law, or an attorney be plaintiff, 
and ſue by capias, and not by writ of privilege or attachment, 
the venue may be changed. Prac. Reg. C. P. 420, 419. 
Barnes 346, 338, 479, 484. 


matter aroſe and all the witneſſes lived in remote parts of the 
kingdom. Barnes 482.* | | | 
„A clerk of aſſize brought an action for affault and battery 


the rule was ſet aſide, and rhe venue brought back into Middle e. 


clerk of aſſize is clerk to the judge of aſſize, and bound to attend 
him at the aſſizes in the county, and at Weſtminſter, to return 
poſteas“ „„ 

And by Powell juſtice, the privilege of laying the venue in Mid. 
dleſex extends to judges clerks as well as to ſerjeants at law, 
barriſters and attornies. Salk. 670.“ „ 

But the venue ſhall not be changed becauſe the defendant is an 
attorney, and the action not laid in Middleſex ; for the plaintiff 
may bring a perſonal action where he pleaſes. R. Sho. 148. 
Carth. 126.“ 8 5 | | | 

The venue ſhall not de changed to Middleſ:x becauſe ſome of 
the defendants are barriſters or attornies, Sr. 610.“ 


»On 
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*On changing the venue againſt an attorney, coſts of a new bill 


are not paid. Barnes 485, 486.“ 

*And where all ſuch perſons ſue or are ſued in auter drait, ay 
heirs, executors or adminiſtrators, they loſe their privilege. 
1 Crompton's Praflice, 116.* 

*The venue ſhall be changed in ſcondalun magnatum. 1 


Sid. 185. Cont, 216. Cont.. 1 Lev. 56. Cont. Vent. 364, 
364, 365. Cont. 2 Jones 192. =P Carthew 400. Cont, 
Skin. 40. Cont. Salk. 668. Vid. Str. 807. Lord KRaym. 1418, 


Barnes 482.* 
180 Ir may, pon cauſe, in any action not local. Senb. 


Hob. 37.“ 
*In rover for ſilver or money only. R. Hil. 4 C. in C. B. 
*So the venue was changed from London to Middleſex, becauſe 
all the ſittings in London were on a Saturday, and his witneſs was 


a Few. 2 Mod. 271.* 
*It may be changed 1 in an BEE againſt the hs ſheriff, tho“ 


his under-ſheriff is ſtill under-ſheriff, but Fe jury-proceſs ſhall 


be directed to the coroners. Barnes 493.* 5 

* But the venue ſhall not be changed where the ation is local. 
Hob. 37.* KT . | 

It may be changed in local as well as tranſitory actions on 
occaſion. Per Lord Mansfield, Loft 50.* 

Not in deceit. 1 Sid. 87. Contra infra.* 

It may in deceit, by warranting an unſound horſe. | 


Barnes 491“ 
*But not in an ation of covenant on deed, for non- payment 


of rent. Barnes 491.“ 


Nor 1 in C. B. on a promiſſory note. Sayer 7. 2 Blatt. 


Rep. 993.* 
But in B. R. it may. Will. 173. Yet this ſeems doubt- 


ful, for it depends on the ſame principle as a bill of exchange. i 


Nor when any thing material for the maintenance of the * 


tion was in the county where the action is brought. 1 Vent. 344. 
6 Nor if the plaintiff undertakes to give evidence in that coun- 


Per Cur. 7 Ann.“ 

Nor in trover for goods. R. Hil. 4 C. in C. B. 

Nor in covenant. R. 1 Lev. 307.“ 

Nor in an action on the caſe for an eſcape. 1 Sid. 87. 
Salk. 670. 1 | 

*Nor in an action on a ſtatute ; for by fat. 21 Yar. & „ be _ 
defendant ſhall be found not guiley. 1 Sid. 287.“ 

Tho' the matter ariſes in London, and by charter, a thing 
which concerns the city, ſhall be tried there. R. Hard. 327.* 

Nor in an action on the ſtatute of uſury. Andr. 66.“ 

Nor in an aclion for a falſe return. Salt. 669: * | 

Nor for a carrier, for the neglect is tranſitory, and not ma- 


terial where it was. Salt: 670.“ 
Nor in debt. Sr. 878. Nor on any ſpecialty, nor on a bill 


of exchange. Barnes 491. 


Nor 


41 T i 0 W. 


Nor where the declaration 00 a promiſſory note, inte 


alia, plaintiff nee on n pain of non-{uit, to give evidence 
on it. Id. ib.“ 
Nor in ſcandalum magnatum, anleſ for ſpecial cauſe, as in 
Lord Shafteſpury's caſe, where the venue was changed from Lan- 
don to Middleſex, by reaſon of the great influence he bad io Lons 
| don. Carth. 400. Duke of Norfolk v. Aiderton. s 

Nor in an action for a libel in a newſpaper which has been cirs 
culated in other counties, 1 Term Rep. 571. Nor in a letter 
written in one county and directed into another. Id. 647.* 


Vide more chat title Aon, 1 in the FRED titles ; viz; 
Admiralty, (F.11.)—Arbitrament, (I. 1, &c.)—Battery, (E. I.) 


—By-Law, (D. 1.)—Chaſe, (H. 5.)—Copybeld, (H. 6.—K. 
22, 26.—R. 13, &c.)—Cofts, (A. 5.)— Forcible Entry, (C.) — 


Forgery, (B. 1. ar og (L. 2. Leet, (O. 4, Kc.) 
CV 


ers, (I. 1 Toll, 11 e D. 2, 3.) 


For the di nt Kinds of Ations, 
4.7. their moe proper titles: Het 
Action by and againft an Erecutor or 2. 
miniſtrator. 
nu. 1 (B. 73, 14, 13. Nad, Fo D. 15 &e,) 
Choſe in Action. 
Vide ſfgment, (C. 1. Grant, OY) 85 
Joinder in Action. . 


V. 14 Baron and "ok (V. & J—Parceners (A. . dba 
monly (E. 8, Ae. F. 4, kr. 


Limitation of Attions, 


Vide Temps, (G. i, &c.)—Adion upon the Caſe upon Mn, D. 


H. 6, 5. 
Proceeding, and Ra in | particular 


Fad Plater, (2 A. 1, &c. td the end WE i title * 
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ACTION UPON THE CASE. 


' (A)' Then it lies. 


A N ation upon the caſe is an action founded upon a wrong, 
A and concludes contra pacem. Vau. 101. F. N. B. gz 
a., 5 g 8 ET | 
And, it is not brought upon a writ formed in the Regiſter, but 
the writ varies according. to the variety of the caſe. 8 Co. 48. a. 
Yet it is an action allowed, and contained in the Regiſter, 
4 0.06% | 8 . 
In all caſes, where a man has a temporal lofs, or damage by 
the wrong of another, he may have an action upon the caſe, to 
be repaired in damages. Gi | 5 
As, if A. has a colliery, and B. ſtops up a highway near it, 


whereby nothing can pafs to his colliery, an action upon the caſe 


lies; for he ought to be remedied in particular, tho' it was a 
highway for all. Cont. (but the judgment reverſed.) Sal. 15. 
Tf the pariſhioners of B. ought to paſs a ferry toll-free, every 
pariſhioner ſhall have an action againſt the owner of the ferry, to 
aſſert that right, where he has a particular loſs. Semb. 2 Mod, 
Ce. 352. 855- Hag, BB. ))) 
So, if a pariſhioner be excluded the veſtry, he ſhall have an 
action upon the caſe, if he ſhews a right to be in the place where 
the veſtry aſſembled. K. 2 Mod. Ca. 355. 
*So, for a malicious proſecution from malice, and without 


probable cauſe ; but malice, either exprefs or implied, and want 
of probable cauſe, muſt both concur. ' 4 Bur. 1974-* 
And malice may be inferred from the want of probable cauſe, 

but the want of probable cauſe cannot be inferred from malice. 


- 


Semb. 1 Term Rep. 518.* | 
*And in every action of this ſort, the plaintiff muſt ſhew what 


became of the original proſecution, either that it was deſerted, 
or that he was acquitted, Id. 520. So held by Lord Kenyon at 
niſi prius, aſter term 1789. Dougl. 215.* „„ 

580, for maliciouſly ſuing out a commiſſion of bankruptcy, 
the plaintiff is not confined to the penalty of the bond, but may 
have his action on the caſe for damages. 3 B. M. 1419.* 
80 it lies againſt a governor for maliciouſly ſuſpending the 
2 from a civil office, by which he loſt his fees. Suther- 
and v. Murray, 1 Term Nep. 538.* 2 

*So, for maliciouſly obtaining and executing a warrant to 
ſearch a houſe for ſmuggled goods, where none ſuch are found, 
Cooper and anther v. Boot, Id. 5 35. ph 


, 

(a) Mr. Megan, in his Vad. Mec. vol. 1. 65. ſays that this is a miſtake, 
for that actions, contra pacem, are a ſpecies of actions vi et armis; certain 
it is that the eorir ih Firzh:rbert doe; conclude contra pacem; the writs in the 
Regiſter are all in treſpaſs vi et armis, and therefore no concluſion can be 
drawn from them; and no doubt, whateyer be the true form of the writs 
the declaration is as Mr. M. ſuggeſts. 5 | 5 
80 


; ACTIO N UPON THE CASE. 5 
80 for ſuppreſſing material facts in the return to a a; 


if the return be falſe in ſubſtance; tho' it be true in words. Dovgl: 


ig, 9. ; 5 ** : 
880 it lies againſt the bank, Oc. for refuſing to transfer ſtock, 
Id. 524.7 | | 


80 for a fraud on a — to avoid toll, the remedy is- 
Co 


dy a ſpecial actioo on the caſe. Cowp. 664.* 


So when goods are delivered to a wharfinger or carrier, and- 
they are loſt or ſtolen, caſe is the proper remedy, and not trovers 


1 


5 Bur. 2827.7 92 | 5 OE 
It lies againſt an officer for ſciſing goods ab/que probabili cauſe, 
Y Iſrael v. Etheridge, in Sc. T. 1721. Bund. 80.] Ws 4 


[ For fees due to the uſher of the black rod. Saunderſon v. 


Brignall, H. 13 G. Str. 747.] . : 
- . (In caſe of a ſimple tim without reward, the law raiſes a 
promiſe not groſsly to negle& or abuſe the depoſit, and if it is 
abuſed, action on the caſe lies: Mytion v. Cork, M. 12 G. 2. Str. 
1099. 3 | 

II t lies againſt paviors acting under commiſſioners in an act of 
parliament for paving the ſtreets, for raiſing the ground ſo as to 
obſtruct the paſſage and light of plaintiff's houſe. Leader v. Mox- 
an, M. 14 C. 3. 3 Will. 461. . 


1 


but is the cofffequence of a lawful act by him, he ought to have an 
action upon the caſe. R. 2 Mod. Ca. 272. Vide Treſpaſs, (D.) 


[When an act is not immediately, but only in conſequence, in- 


jurious tothe plaintiff, caſe is the proper remedy; when the act 
is immediately injurious to the plaintiff, tre/paſs; Howard v. 
Banks, MH. 1 G. 3. 2 B. M. 1113. Harker v. Birkbeck, T. 4 
G. 3. 3B. M. I1550.] 


[Thus, for damage done to plaintiff's colliery, by what defens 


dant has done in his own colliery, within his own ſoil, though 


ſeveral other collieries lie between them: and treſpaſs vi et armis 


will not lie, for the damage is not immediate, but conſequential, 

Howard v. Banks, M. 1 G. 3. 2 B. M. 1113.] „ 
(So, if A. brings rude perſons into a vintner's houſe, and pro- 

cures them and the moo io cry * A bawdy-houſe, by which the 


mob threw (tones and broke the windows, action upon the caſe , 


lies, for this made the vintner liable to a proſecution for a diſor- 


_ derly houſe ; for this would have been evidenee of ii. Nunlet 


v. Gilmore, H. 10 C. Fort. 211.] 


(3) Mhen it does not lie. 
(B. 1.) When there is no temporal Damage. 


Dr an adtion upon the caſe does not lie, when there is not 
any temporal damage; as, againſt a woman, who pretends 
hcrſelf ſingle, and inyeigles N man into * marriage, whereby he 
T | 2 ES .- *  _ 


* 


So, if the wrong of another is not directly done by a man, 


5 
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was diſturbed in conſcience. K. 5 Lev. 247- Vid. Ent. v2, 


Vide x Sid. 375. 3 3 | | 
Nor does it lie, for refuſing to adminiſter the ſacrament. Semb. 

I Sid. 34. . | | | 
Nor, for not reading divine ſervice to him, and the tenants of 

his manor. R. 5 Co. 73. @ 1 Rol. 110. J. 12. | 


Nor, for a legacy; for it is only duc by the ſpiritual law. R. 


Ray. 24. 1 Sid. 46. 


Nor by a maſter, for beating his fervant; nor by a father, for 


beating his child, unleſs it be added, per quod ſerwilium amiſit. 3 
R. M. 1879.“ | 


*Nor by a father, for aſſaulting his daughter, then in- the ſer- 


vice of another perſon, and getting her with child, tho? it be ad- 
| ded, per quod the father ſervitium amiſit. Id. ibid.“ | 


(B. 2.) When there is no particular Damage. 


So, an action upon the caſe does not lie, when there is no par- 
ticular damage to any one, but it is eommon to many: as for not 
reading divine ſervice to the tenants of his manor; for if one may, 
all may have an action. K. 5 Co. 73. a. gi Rol. 110. K 12. 

So, it does not lie for a common nuſance without a particular 
damage. Co. Lit. 56. a. Vau. 341. Dan. 172. Vide Adio 
nßbon the Caſe for a Nuſanre, (C.) | | | 

So, it does not lie by an inhabitant of A. for not keeping z 
common ferry, in which all the inhabitants by cuſtom' ought ro 


paſs toll · free: for every ſabje& has the ſame cauſe for an action. 


R. Sho. T57. , 1 Sal. 12, 16. 3 Mod. 289. Vide ame, (A.) 
So, it does not lie, where the particular damage ts not ſpecially 
alledged. 1 Sal. 16. | = 
As, if there be an action upon the caſe for ſtopping up a high- 
way, whereby buyers could not come to his coal- pit; for he ought 
to ſay, that buyers were coming, and were hindered. Court di- 
wided, 1 Sal. 16. | £7 9c = OE 
So, an action upon the caſe does not lie apainlt a ſheriff for not 


ſeizing the goods of the party, after a capias utlagatum delivered 


to him; for that goes to the king's loſs. R. 2 Vent. 89, 90. 


(B. 3.) For an Act not prohibited by Law. 


So, it does not lie for an act not prohibited by law, tho” it be 
to the damage of the party: as, if a leſſee at will by negligence 
burn his houſe, an action upon the caſe does not lie; for the law 
does not puniſh him for permiſfive waſte. 
Bl. 777, 784. 4 Mod. 12. Vide Aion upon the Caſe for Miſ- 
feaſance, (A. 6.)—For Negligence, (A. 6.) - Vid: Eflates, (H. 5.) 
If a man ere ct a dove-cote, or coney-borough in his own land, 


tho? the doves, or conies hurt the acighbours. R. Mo. 420, 457 | 


. 6 C13 3. Cr. 


; ACTION, UPON THE CASE. 


If a man ſhut the doors of his houſe againſt the ſheriff, who 
comes to do execution of the goods of another, which are in his 
houſe. R. 5 Co. 91. Mo. 668. 
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If a maſter gives correction to the ſon and heir apparent of B. 


who was his apprentice, whereby he becomes lame, and is diſ- 
paraged in his marriage, B. cannot have an action upon the caſe. 
R. 1 Les. 50. e / 

80 no action lies for giving a true, character of a ſervant on 
application made to his former maſter, to enquire into his cha- 
rater, with a view of hiring him; unleſs there ſhould be extra- 
ordinary circumſtances of expreſs malice. 4 B. M. 2425.* 

Nor againſt a peace- gſicer, for arreſting a perſon bond fide, on 


a charge of felony without a warrant, tho' it turn out that no fe- 


lony was committed. Dougl. 359, 360.* 


80, no action lies againſt an auctioneer for ſelling a horſe, or 


any thing elſe at the higheſt price bid, contrary to the owner's 
expreſs directions not to let him go under a larger ſum named. 
Otherwiſe, if the owner had directed the auctioneer to ſet the 
horſe up at ſuch a particular price, and not lower. Cozrp. 395.* 

If a man enter a caveat, whereby any one intitled by the king's 
patent is put to a charge in obtaining adminiſtration. 1 Sal. 37, 


| [Ir does not lie againſt an officer for reducing a ſerjeant to be 


a common ſoldier, out of the king's dominions in time of war, 


Barcvis v. Keppel, T. 6 G. 3. 2 Will. 314.] 


Nor againſt a commander of a ſquadron for a malicious pro- 


ſecution before a naval court · martial, for an offence cognizable 


therein.“ x, Ft, 
Nor for delaying to bring an officer under an arreſt to a na val 


court-martial, it being a military offence 5 ſo held expreſsly, if 


the defendant has not been tried for it by a court-martial. 1 


Term Rep. 548. Qs. if the defendant had been tried and found 


guilty.“ 


(B. 4.) Where the Damage happens by the Default of the 
N £ Plaintiff, 

So, it does not lie, where the damage happens by the negli. 
gence, or default of the plaintiff himſelf ; as, if a man agree with 
B. to carry timber to D. to be laid in ſuch a place, as he ſhould 
appoint ; an action upon the caſe does not lie for not appointing 
a place, whereby his horſes are ſpoiled, N. 2 Lev. 196. 1 Veni, 
310. . 7 


(B. 5.) For an Act of another Nature. 


80, an action upon the caſe lies not for a wrong, which is a fe- 


lony ; as, if a man kill the ſervant of another, an action upon the 
cale does not lie by the mo ger per quad ſervitium amiſit. Per 


Are J. Tel. go. Per Twiſd, 1 Sid. 375. 1 Lev. 247. Vide 


Treſpaſe, (D.) 
Nor does it lie againſt the poſt-maſter general for the value 
of a bank- note Nolen by one of the ſorters af the poſt-oſlice, out 
| | | ; 5 | of 


—— — 


- = — — - = 
= by o 
PPT rr rr OOO LE - — — * = = 
— — — — — — — 
— — — — — 
a * * — — — 


182 ACTION UPON THE CASE. 


of a letter delivered into the office. Lane B Cotton, 7 ford 
Raym. 646. Whitfield v. Lord Le Deſpencer, Coop. 754.“ 
Or, for the battery of his wiſe, by reaſon of which ſhe lan. 
guiſhed for {ix months, and then died. R. 2 Rol. 557. J. 5. 
Vide Tel. 8g, go. _ | . Fs 
So, it does not lie againſt an haſband and wife, for that the 
wife affirmed herſelf to be ſole, and married the plaintiff, R, 
1 Lev. 247. 35 „ 
(B. 6.) So, it does not lie for a mere treſpaſs ; as, for pulling down 2 


wall, and taking off the tiles from an houſe, unleſs it be alledged, 
treſpaſs. that the timber was thereby rotted. Semb. 1 Kol. 104. /,5, 
e 1909 80, if a miller take toll of one, who is toll-free ; an action 
RES upon the caſe does not lie, but treſpaſs: 1 Kol. 105, J. 5. 2 
Rol. 556. J. 10, B; 8 
So, if a man take his corn. 5 : | 
Or, if a miller take more for toll than he ought. 1 Rol. 105, 
I. 5. I. 30. 2 Rel. 556. l. 10 e | 
So, if a man enter my land, and do a nuſance there. 1 K. 
nor. L 25. ks OE. 
| 7So if A. and B. ſign an agreement without ſtamps, “ That 
A. ſets and lets to B. and partners, t raiſe lead ore in a flat if 
ground, B. agrees to pay A. every ſixth pig; A. agrees to let ſaid 
partnerſhip have the ſaid ground during all his term, and A. is to 
carry one eighth part of the bargain.” And on this B. works 
and gets ore, and C. a ſtranger works and gets ore, caſe lies not 
for B. againſt C. it muſt be treſpaſs, Harker v. Birkbeck, J. 4 
G. 3. 3 B. M. 1556. VVV 
(B. 7.) So, it does not lie for perjury of a witneſs, whereby the plain- 


For perju- tiff recovercd leſs damages in an action of trower. Fr three F. 
And. cont. Cro. El, 520. Ow. 158. Vide poſt. (B. 8.) Vide 


For a bare wal 


2 And. 47. + | 
(B. 8.) When another Remedy is given. 

Nor, when the law has provided another remedy. A 
In chancery ; as, if feoffees to an uſe at common law refuſe to 0 
make a ſeoffment, join in voucher, Ec. an action upon the ciſe ö 
does not lie, for they ſhall be compelled in chancery. 1 Rol. 108. : 

. 5 e 

If the lord of a manor refuſe to hold a court, or to admit upon - 


a ſurrender, 1 Rol. 108. . 20, 30. Vide Adlion upon the Caſt 
J d TS 
So, if a tenant of a manor refuſe to take a ſurrender accord 
ing tothe cuſtom. R. 1 Rol, 108. J. 10. 
Or, in parliament ; as, for a falſe return of one elected a but 
gels for parliament ; for, that is cogn:zable in parliament ; unics 
It be upon the S. 23 H. 6. 15. Vide Adion upon the Caſe iu 
Deceipt, (A. 6.) — Fo- Misfeaſance, (A. 1.)—For Negligence, (A, 
2.) R. where the action was before the determination of the ele- 


dion in parliament, Lute 89. So 
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-* So, for a double return made ma/itioſe, an action upon the caſe 
does lie by the common law, K. 2 Vent. 37. 2 Lev. 114. R. 
3 Lev. 29. | 5 pe” : | 

So, after a determination in parliament, the party againſt whom 
it was determined, cannot have an action upon the caſe for a falſe 
return againſt the officer, who returned another elected. Lut. 89. 
So, when a remedy is provided by ſtature ; as if a ſtatute ria 

| hibits the importation” of cards without licence, &c. An action 

upon the'caſe does not lie, by any who has the king's licence, 
againſt the importer, for a damage to him. 1 Kol. 106 J. 10. | 
So, an action upon the caſe does nor lie for perjury, whereby _ 
a verdict paſſed againſt him; for he ought to ſue upon the fax. | 
5 El. Per three F. 2 And. 47, Vide ante (B. 7.) Vide Cro. 
El. 520. 5 5 5 | 

Nor, for a falſe oath in chancery, or in an afidavit, &c. for 
the party ſhall have a remedy in the ſtar chamber, or elſewhere, 
R. 2 Rol. 195, 198, | | ; 


c.) Proceeding in an Attion upon the Caſe, 
6 1.) The Originak . 


T)Y the flat. 19 H. 7. 9. The like proceſs ſhall be in actions 

| upon the caſe in B. R. and C. B. as in treſpaſs, or debt. 
And therefore, the proceſs ſhall be attachment, diſtreſs, capiat, 

and ſo to outlawry, | 8 5 
If an action upon the caſe be commenced in B. R. by original, 

the defendant may be outlawed. | | > 


(C. 2.) The Declaration. 


Ip an action upon the caſe, the original contains the whole 
Cale. 7 | | 
And the courſe was to recite the original in the declaration. 
But now in B. R. and C. B. by rule of court, the declaration 
need not repeat the original writ, but ſhall ſay only, A. queritur, 
Oc. in placito tranſgrefſ. ſuper caſum, or attachiaqus fuit ad reſpone 
dend. B. in placito tranſgrefſ, ſuper caſum, ' Compl. Alt, 298, 344. 
Vide Rules and Orders of C. B. 26, 
| So, if the writ be recited to be in placito tranſgrefſ; and the de- 
claration be franſgreſ. ſuper caſum, it is good; for in placito tranſe 
greſſ. extends to treſpaſs upon the caſe, as well as treſpaſs. R. 
Cre. Car. 254. D. Hob. 180. R. Cro. Car. 325; ) 
So, if the declaration begins, quad cum, c. and concludes per 
quad, Sc. this ſeems a declaration in an action upon the caſe, tho? 
it has the words uſual in treſpaſs, R. A. 84. K. 3 Lev. 338. 


; A declaration in an action upon the caſe generally omits vi - (o. 3) 
Anis. F. M. 3. 86. A. 42 Af. pt. Ys 4 Rol. I. J. 23. 75 Mhen 1: 


43 omits vi et 


i 
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(C. 4.) 
And contra 


Facem. 
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And therefore, in an action upon the caſe for negligence, or 
pon-feafance, if the declaration be vi et armis, it is bad. R. 9 
Co. 50. 5. 

So in an action upon 1 the caſe for {topping a watercourſe i in his 
own land. Per two . Pop. 170, 171. 

Or, for ereQing a gate, whereby he was kindred in his 1 way | 
to his cloſe. ' R. Godb. 54. 

So, in an action upon the caſe for the diſturbance of a liberty ; 
as, for diſturbing one in bis ſeat in a church. K. Per two . 
Harght. cont. 2 Rol. 139. | 

But, an action upon the caſe for a misfeaſance, which is the 
cauſe, but not the very point of the action. may be alledged vi 


et armis : as, in an action for a diſturbance to hold a court, per 


quod he loſt his fees, the diſturbance may be alledged vi et armis, 
K. 9 Co. 50. b. (u.) 
So, in an action upon the caſe for a 3 the reſeous may be 
alledged vi et armis. R. ſape Hob. 180. 

So, for chaſing his cattle. R. Cro. Car. 325. ; 

For diſturbing him in the 8825 of a fair. 2 Rol. 139. 2 
Cro. 122. | Sg 
For diſturbing him in his way. 2 Kol. 139. | 


80, a declaration, in an action upon the caſe for negligence, 
or non-feaſance, ſhall not ſay contra pacem. R. 9 Co. 50. b. 
But, an action upon the caſe is founded upon a wrong, and 
may conclude contra pacem. F. N. B. 92. E. Jau. 101. (B. 
And therefore, where i may lay vi et armis, it may conclude 
(mn Pacem. 


ACTION upon the Caſe ypon Aſumfpſit.. 


(A) When an Aſi Jumpſit lies. 
(A. 1.) Upon an implied Promiſe. 


N afſumpſit lies upon every executory promiſe not perform- 
ed, made upon a good conſideration, 

I ho' the promiſe be not made by expreſs words. 

As, upon every contract executory, each party ſhall. have an 
&ſunpit againſt the other, who does not perform his part of the 
Contract, md m_ recover the whole debt, beſides his ſpecial lols, 
in damages. 4 Co. 94. Mo. 433, 667, Slade. R. 2 Ci. 
544. R. Jon. goes 

It lies for. goods ſold abroad, which are probilited here, if the 
delivery of them be c; ampleat abroad; tho” the vendor may know 
they are intended to be run into England. * | 

*Otherwiſe, if the vendor was to 4e wer the goods in England, 


or if they were only to be paid for, in caſe the vendee ſnould ſuc- 


cced in landing chem. Cowp. 341- * 


(@) But here wi et armis is e not as conſtituting part of the 
forni of the action, but as deſcriptive of ſome circumſtances attending 


the particular caſe. 
0 Vide the note at (A.) | 

. | | | (Aung 

\ 


AcrioN upon the Caſe upon Afump/fit. ä 


Aſumpfitlies in many caſes where debt lies, and in many where 
debt doth not lie. Moſes v. Macferlen, P. 33 G. 2. 2 B. M. 
1005. | "5 VE 

1 les where defendant is under an obligation from natural 
juſtice to refund; for the Jaw implies a debt, and gives this action 
quaſi ex contractu. Ibid. & Cowp. 290, 294.“ | | 

[It lies for money recovered by judgment of a court having 
juriſdiction, not on a ground that the judgment is wrong, (for 
till ſet aſide or-reverſed it is concluſive as to the ſubject matter of 
it) but becauſe defendant ought not in juſtice to keep the money, 
for a reaſon of which plaintiff could not avail himſelf againit that 
judgment. Bid. . | 
I.. makes notes to B. who indorfes them to C. that he may 

recover of A. C. ſigning agreement that B. ſhould not be liable to 
pay, nor ſuffer for ſuch indorſement. C. ſues B. in court of con- 
ſi˖cience, who refuſes to admit defence of this agreement, thinking 
they have not power to judge of it, and decree B. to pay C. which 

he does: afumplit for money had and received to bis uſe, lies, 

bid. . | 8 „„ 

[This kind of action lies only for money which ex equo et bono . 
defendant ought to refund; for money paid by miſtake, or on a 
conſideration which happens to fail; for money got through im- 

\ poſition (expreſs or implied) or extortion or oppreſſion, or undue 
advantage taken of plaintiff 's ſituation : but xoT for money paid 
by plaintiff, and claimed of him as payable in point of honour 
and honeſty, though not recoverable by law, as a debt barred by 
ſtatute of limitations, or contracted during infancy, or to the ex- 
tent of principal and legal intereſt on an uſurious contract, or for 
money fairly loſt at play; for in ſuch caſes defendant may in cen- 
ſcience retain, though by law barred of recovering. Ibid.] Wide 
etiam 1 Term Rep. 286, Bize v. Dickaſon.* rl: 
gut it lies for money paid by miftate, or upon a conſideration 
which happens to fail, or for money got thro? impo/tion 3 (expreſs 
or implied; ) or extortion z or oppreſhon.; or an undue advantage 

taken of the plaintiff's ſituation, contrary to laws made for the 
protection of perſons under thoſe circumſtances, [b;d.* - 
Where money is extorted by dureſs of goods; as where the 
plaintiff pledged goods with the defendant for 2o/l. and defendant 
refuſed to deliver them unleſs he received 10l. for the intereſt ; 
plaintiff offered 4/. knowing cht to be mae than legal intereſt, 
but afterwards to obtain his goods paid the 100. and brought his 
action for the ſurplus : plaintiff is intitled to recover, notwith- 
ſtanding his tendering ſomething more than me legal intereſt. lay 

V. Reynolds, Str. g15.* 8 8 . 
| In action for money had and received, plaintiff can recover _ 
only what he is in conſcience intitled to: therefore defendant may 

give in evidence all reaſonable allowances out of the very ſum de- | 

manded, without pleading it or giving notice of ſer-off, Dale v. 

Sallet, M. 7 G. 3. 4 B. M. 2133.] | | 
It lies for arrears due upon an account. R. Tel. 70. Alm. 25 


1 Kl. 23 1.47. Mo. 854. 2 Cro. 69. Dan. 26, 


80. 6 
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| So, if a man receive goods, or money, to my uſe. Vide 3) 
Eliz. 1 Kal. 27. J. 45. But R. acc. 14 Fac. 1 Kol. 7, |. 
10. and in 1651. 1 Rel. 32. J. 30. Dan. 26. | 
So, upon a ſubmiſhon to an award, each party ſhall have an 
afſumpfit againſt the other, who does not perform the award. 1 
Rol. 7. I. 15. Vide Arbitrament, (I. 3.) „ 
So, for a fine due to the grantee of the king pro licentid con. 
cordandi, an aſſumpſit lies. Per two F. 2 Leo. 179. | 
For petty cuſtoms ; for they may be granted, and ſo plaintiff 
may preſcribe for them. Exeter v. Trimlet, T. 32 & 33 G. 2. 
Yarmuth v. „T. 3G.3. 2 Wil. gg. Vid. 1 Term Rep. 
616.7 . ; 
Or for a fine aſſeſſed for admittance to a copyhold. R. 2 V. 
& M. B. R. 2 Vent. 175. Per three F. Halt cont. 3 Lev. 261, 
Sho. 35. 3 Mod. 240. 2 Carth. 91. Vide Copybold, (H. 6.) 
ide velyn v. Chicheſter, 3 Bur. 1717. Acc. Doug. 728.“ 
| So, for the duty of ſcavage due by the cuſtom of London. R. 
1 Vent. 298. Lev. 174. 3 Lev. 262. Carth. 92. Sho. 35. 
So, for a penalty forfeited upon a by-law. R. 2 Lev. 252. 
So, for fees due to him upon the knighthood of the defendant, 
R. Sho. 78. Cartb. 95. | 
So, by an 1nſurer of a ſhip, for the premium for which he in- 
ſured. Carth. 338. | | | 

[So, if A. pays money to B. on a promiſe to transfer ſtock at 
a future day, which, is not done, Dutch v. Marren, M. 7 G. 
Her. 406.] | | | 

[So, if A. pays money to B. on a contract for old ſtack, and B. 
delivers him additicnal ſtock. Anon. M. 7 G. Str. 407.] 

*So, for money /ent at the time and place of play, for fat. 9 

An. c. 14. againſt gaming, only renders the ſecurity void, but does 
not affect the contract. 2 Bur. 1082.* k | 

* 24. Whether money lent to ploy 207th be recoverable ?* 

So, for money won at a play called hazard. R. 2 Vent. 175. 
Dub. 3 Lev. 118. Cort. per tot, Cur, Lut. 180. Cont. in B. R. 
H. 14 & 15 Car. 2. Wiche's caſe, Semb. cont, 5 Mod. 13. K. 
cont. Mod. Ca. 128. Carib. 338. | | | 

Sq, if a man receives the profits of an office upon pretence of a 
title, an indebitatus afſumpft hes by him who has the right to them, | 
as for money received to his uſe. K. 2 Mod. 260, 263. 3 Lev. 
262. K. 2 Fon. 127, 2 Lev. 244. Dan. 27. Sho. 335. 

[Action for money had and received to plaintiff's uſe, myſt 
be brought againſt the principal not the collector. Sadler v. Evans, 
M. 7 C. 3. 4 B. M. 1984. . 256 
If the clerk of a company pays over the money received to the 

company, but does not enter it in the book, action does not lie 
againſt him: if he had not paid it over, it lies againſt him or 
againſt the company. Cary v. Mebſter, M. 8 G. Sir. 480.] | 
*If 'money be paid by miſtake to an agent, and placed by him 
to the account of his principal, but not paid over, this action 
| lies by the perſon who paid it againſt the agent—The mere paſſing 
fuch money in account, or making ret, without new credit Sc 
| | AY [ 


— 
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freſh bills accepted, ar further ſum advanced for the prineipal in 
- conſequence of it, is not equivalent to a payment over. Cowp, 

„ „ | „ 
Bo; in every caſe where an account would lie. 2 Mod. 263, 
Semb. 1 Sal. 9. Vide infra. | 

A fortiori, where there is an expreſs promiſe to render an ac- 
count. WI Sal, 9. Fr three J. Carth. 89. | 

So, if A. give a bill upon B. for 100/. to pay to C. Gol. and 
B. indorſes the Gol. upon it; he ſhall be charged for ſo much mo- 
- ney to the uſe of C. R. Mod. Ca. 37. „ 
So, in every caſe, where debt lies. Semb. per Hale, Hard. 486, 
Vide Sal. 23. + 

An indebitatus aſſumpſit lies againſt a father for medicines pro- 
vided and delivered for his daughter. R. Ray. 67. 

Or, for money promiſed upon the marriage of a relation, R, 


cont. i Vent. 268. D. to be R. acc. upon a marriage with his 


ſiſter. 1 Vent. 311. | 90 : 
Or, for meat and drink for à baſtard child. Nr Pemb. 2 Sho, 
184. | ” 

Or, a matter of a charity. 2 Sho. 184. | Dy” 

[If a tradeſman pays once for goods delivered to a waterman, 
on truſt, he ſhall be liable afterwards though he ſend the money 
by him to pay for them. Hazard v. Treadell, H. 8 G. Str, 
506.] 


employed, or the owners, but if he undertakes it on a ſpecial 
promiſe of either, the other is diſcharged, | Garnham v. Bennet, 
M. 2 G. 2. Str. 816.] = 

*So, where the plaintiff ſupplied a ſhip with necgſſaries, by order 
of the maſter, tho' the maſter was Ice of the ſhip for a term of 
years, under covena its that he ſhould have the ſole management, 
and employ her for his ſole benefit, and that he ſhould repair her 
at his own ſole coſts. And tho? ſuch neceſſaries were furniſhed 
without the knowledge of the owners, or without their being known 
to the perſon who ſupplied them. Coup. 626.* | 

But if the perſon ſupplying ſuch neceſſaries had notice of the 
contract between the owners and maſter there might be ground to 
ſhew he meant to abſolve the owners. Bid.“ : 

So, an indebitatus A ſumgſit lies againſt A. for money lent, or 

goods ſold at his requeſt to a ſtranger, , R. 1 Vent. 311. Dan. 
27, 8. K. cont. 2 ent. 36. and there the caſe 1 Vent. 311, 


which was by wo J. the Ch. J. cont. and was after verdict, is 


cited; and thereupon Yentris makes a guere, R. acc. Med. Ca. 


„ ü : | 
But, the declaration muſt be indebitatus afſumpfi, for money lent 


to A. for mutuo dat” to the ſtranger at A. s requeſt, is bad. K. 1 

Ss. 2% = | | =" b 
(AJumpſit for money lent to a third perſon, at the requeſt of 
defendant, lies not; and if on general iſſue to this among other 
counts, there is general verdi&, and damages on all, judgment 
| ſhall be arreſted, Marriot: v. Lifter, P. 2 G. z. 2 Will. 141.] 
_— —" 


[The repairer of a ſhip has his election againſt the maſter who ö 
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2 Mod. 263. Vide Accompt, (A. 4.— D.) 
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*An indebitatus afſumpfit for money ha⸗ and received tothe | 


_ plaintiff's uſe, does not lie for Eaſf- India or any other ſtock ; the 


remedy muſt be by ſpecial action on the caſe, or in equity, 5 
Bur. 2592.“ | | EE 

Nor to recover back money paid for the releaſe of cattle, da- 
mage · feaſant, tho the diftreſs were alledged to be wrongful ; the 
proper remedy is replevin or treſpaſs, Cowp. 414. 

But, for rent arrear, the law does not imply any promiſe during, 
or after the term; for it ſavours of the realty. R. 1 Rl. J. J. 
25, 30. Vide poſt, (C.) | „„ 

But now by at. 11 G. 2. c. 19. /. 14. where the demiſe is 


vot by deed, the rent may be recovered in an action on the caſe, 


wiz. aſſumpſit for uſe and occupation. And where the tenant has 
commenced a quarter, or halt year, and quitted long before the 
expiration of the time, the plaintiff ſhall recover for the whole 
time the defendant ought to have occupied, if the landlord has 
not accepted the poſſeſſion before the time expired. 1 Morgan's 
Jad. Mec. So.*_ | | © 
So, where debt does not lie, indeb:tatus aſſumpſit does not lie 
(a); as, upon a wager, or mutual promiſe. 1 Sal. 23. 
Or, a promiſe upon a conſideration to pay a debt due from 
another. Per Holt, Mod. Ca. 129. NE | 55 
So, in every caſe, where a man is accountable to another, an 


indebitatus afſumpſit lies againſt him for money received to his ule : 


as if A. receive the rent of B.'s lands upon pretence of title. 
So, if he receive money ad crompulandum, or merchandizandum, 
an indebilatus gſſumpſit lies. R. 1 Sal. 9. | 
So if A. ſell an horſe to B. and agree, that if he diſlikes and 
re- delivers the horſe to C. he ſhould repay the money, otherwiſe 
A. himſelf would; upon re- delivery of the horſe to C. an afſump- 
it lies by B. againſt A. for money received to his uſe. R. 3 Leu. 


364. 8 | 


So, in every caſe where a man pays money to another by miſ- 
take, an action lies for money received to his uſe. + Per Treby, 
1 Sal. 22. Skin. 411, 412. | 

But an action for money had and received does not lie againſt 
an exciſe · officer, to recover back an over payment. Cowp. 69.“ 

Or, by the deceipt of another; as. if A. pay money upon a 
policy of inſurance, in which he was bound when the ſhip was 
believed to be loſt. 1 Sal. 22. Skin. 411, 412. 


Or, for the premium, when there were no goods in the hip. 
R. Sho. 157 | 


If the policy be in the name of a ſtranger, yet he ſhall have the 
action, tho? it be the money of the ceflu; que truſt ; for it is paid 
in his name. R. S5. 157. . 

Tho? by matter ex p fads, the payment be void. R. Show. 157. 

[On a policy of aſſurance, tho' there is a clauſe that any diſ- 
pute ſhall be referred to arbitrators. Kill v. Holliſler, P. 19 G. 
2. 1 lſ. 128.] | ; ET as 


(4) Vide ante, held otherwiſe, 


n 
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ver, for that is no variance; he may recover leſs than the da- 
mages laid in his declaration, tho' he cannot recover more. 2 


Bur. go. 


tration repealed, an aſampfit lies againſt A. by the executor for 
money received to his uſe ; for the authority being void,_a debt 
ariſes to him who has the right. Per Tresor, 1 Sal. 27. | 


to bring the action againſt him if he be ſolvent, to avoid circuity 
of action. 1 Morgan's Vade Mec. 82. Vide Ld: Raym. 12 17.“ 


| for money received te her uſe. R. 1 Sal. 28. 
But, if he who pays be particeps criminis, he ſhall not have an 
aſumpſit for money received to his uſe ; as, if 4. bound in a bond 
upon an uſurious contract pay part of the money, he ſhall not have 
an aſump/it for it. R. 1 Sal. 22. Skin. 411. 85 | 
80, if a man in poſſeſſion of an office within the fat. 5 & 6 
Ed. 6. c. 16. againſt the {ale of offices, agrees, with another, 


Vade Mec. 82.* 6 | 
If A. pay money to B. to bribe officers, which is paid aceord- 
ingly, he ſhall not have an afſump/t againſt B. 1 Sal. 22. 

[No afſump/it lies for a man who pays a forged bill of exchange 
drawn on him, to an indorſee who has acted bond fide. Price v. 
Neale, M. 3G. 3. 3 B. M. 1354. 

* An indebitatus aſſum pſit lies on a judgment of a foreign court, 
without declaring upon, or proving the grounds and cauſe of action 


irregularly or unfairly the defendant muſt ſhew it. Dougl. 1, 4.“ 
*So, upon an order to pay money made under the authority of 
an act of parliament. Dougl. 407, 410.“ 


by C. to be ſold at a fixed price, refuſes either to return them to 
action by C. pays him the price, for A. ſhall be preſumed to have 


defendant notice of the nature of his demand. bid.“ 
o, M umpfit will lie againſt the aſſignees of a bankrupt, for a 
creditor's ſhare under an order of the commiſhoners for a divi- 
dend. Bid. 40% TEA 

In afſur;pfit for money had and received only, is not a proper 
action to try a warranty. Corp. $18,* | | 


4 


But 


On a policy of aſſurance if the plaintiff declare as for a toral 
loſs, and his evidence be only of a paxtial loſs, yet he ſhall reco- 


So, if A. receive money by authority from an adminiſtrator and 
pay it to him, and afterwards a will is found, and the admini- 


gut the adminiſtrator is alſo liable, and therefore it'is better 


So, a woman ſhall have an g ſumpſt againſt a man who married. 
her, having a former wife alive, for the profits of her eſtate, as 


to aſſign in conſideration of a certain ſum, to be paid on the ad- 
miſhon of the promiſſer, the former cannot maintain aſump/it, nor 
any other action againſt the latter for the money. 1 Morgan's 


on which the judgment went, and if the judgment was obtained 


580, if A. having obtained poſſeſſion of goods entruſted to B. 
B. or to pay the fixed price, and B. being threatened with an 


ſold the goods. 1hid. 137, 139. But the plaintiff mult give 


* 
: 9 


ACTION upon the Caſe upon Afump/hi. 


But aſſumpfit to try the warranty is good, though there was 
an expreſs warranty, or ti warranty was of ſomething paſt or 
then exiſting, and tho? a count for money had and received be 

joined in the ſame declaration. Dougl. 18.* _ 5 

A ſumpſit for money had and received will not lie when the 
money has been paid on a contract which the other party con- 
tends to be ſtill open. Meſton v. Doxons, Dougl. 23, 24.“ | 

But it lies where money has been paid on a contract which 
is reſcinded. 1 Term Rep. 133.*  _T | 

* /ſumpfit for money paid, laid out and expended, will not 

| lie when the money has been paid againſt the expreſs conſent of 
the party for, whoſe uſe it is ſuppoſed to have been paid.“ 
*As, where two pariſhes have been a long time united, and 
had a joint ſexron, who was paid by both, one of them after. 
wards claimed a right of electing a ſeparate ſexton, of which they 
had given notice to the other, that other cannot maintain an ac- 


tion for money paid, Ac. to the uſe of the firſt pariſh for their 


guota of the ſexton's ſalary. 1 Term Rep. 20.* 
(A. 2.) Upon a Bill of Exchange and Promiſſory Note. 


So, if a merchant direct a bill of exchange to another mer- 
chant payable to A. or order, and the other accepts it; by the 
law-merchant a promiſe is implied in the acceptor to pay it. 
R. 1 Rol. 6. l. 45. 2 Cro. 306. | N 

And an ſſumpſit lies for every indorſee, to whom the bill is 
aſſigned. | | | | 

$0, every indorſor, who aſſigns ſuch bill, is liable to an g m- 
fit by any ſubſequent indorſee. 1 

And, if the merchant, to whom a bill is directed, refuſe it, 
the director is liable to every indorſee. R. 2 Vent. 308. 

And if upon the merchant to whom a bill is directed refuſing, 
a ſtranger accepts it for the honour of the director, he is liable. 
Per Holt Tr. 12 V. 3. Gregory and Walcop. Mar. 88. Vidt 
Lut. 899. ( Reporled Comyns's Reports 76. 1 Ld. Ray. 575. 

And if a man, not a merchant, direct a bill of exchange, he 
is liable according to the uſage among merchants. R. 2 Vent. 295, 
R. 2 Vent. 310. 8 1 3 

If a merchant direct two bills to A. payable to B. for the ſame 
ſum, (the one payable, if the other be not paid, as the uſage is) 
and A. accept the ſecond, he is ſuable upon the firſt bill, with an 
averment, that he has not paid either the one or the other. Dub. 
T. 12 W. 3. B. R. between Milner and Harriſon. | 

If the indorſor pays the indorſee, the acceptor is afterwards 
liable to him. R. Lut. 888. 
If a bill is payable to 4. for the uſe of B. and A. indorſes it, 
an afſſumpfit lies by the indorſee, tho“ A. had paid it upon an ex- 
tent at the ſuit of the king againſt B.; for 4. was the vi 
owner, R. Sho. 4. 5 1 | 

If a note was ;3yable to A. or order, the order could not have 


an afſump/it but in the name of A.; for this was not of the 3 
| MIN 
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ture of a bill of exchange. Cont. R. between Cromwell and Floyd. 


T. 9 N. z. Rot. 500. C. B. Dub. in B. R. T. 12W. 3. 


Rl. beicveen Butcher and Swift, R. acc. in B. R. betwveen Clerk 

and Martin. 1 Sal. 129. K. acc, in B. R. betæveen Buller and 

Cripe, M. 2 Anna, Rot. . 
So, a declaration upon a promiſſory note, as upon a bill of ex · 


change of merchants, was not well. R. 1 Sal. 24. 


But a promiſe by A. in conſideration of a note of D. being 
delivered to him, was ſufficient ;. far it was evidence of a debt, 
and ſhall be intended an abſolute delivery. R. 1 Sal. 25. 

But now by the fat. 3 & 4 Ann. 9. all notes made after the 
1ſt of May, 1705, by any perſon, or by the ſervant or agent of 
any trade uſually intrufted to ſign notes for his maſter, whereby 
promiſe ſhall be to pay any ſum to any other or order, ſhall be 
payable, aſſignable, and indorſible over as inland bills of ex- 
change ; and the perſon to whom the note 1s payable, or in- 
dorſed, or aſſigned, may maintain an action for the ſaid money 
againſt him who, or whoſe ſervant or agent, ſigned it, or againſt 


any of the indorſors, as in caſe of inland bills of exchange. 


Upon a note payable to A. or bearer, the law did. not imply a 
promiſe to the bearer. R. 3 Lev. 299. Agr. T. 12 V. 3. B. 
R. Belæueen Swift and Butcher. - | | » 13 

Yet, now by the flat. 3 & 4 Ann. 9. notes after 1 May 1705, 
given payable to any perſon or bearer, ſhall be conſtrued to be due 


| ro ſuch perſon, to whom the ſame are made payable ; and the per- 


ſon, to whom they are made payable, may maintain his action, 


as he might in caſe of inland bills of exchange, againſt the perſon 


who, or whoſe ſervant or agent ſigned the fame. 
[On a joint and ſeveral promiſſory note from A. and B. plain- 


tiff may bring action againſt both, or againſt either; if againſt 


both, muſt declare that they conjunim wel divifim promiſe to 


pay.) | | | | 
(If againſt one, muſt declare generally that he promiſed to pay. 


Butler v. Malifſy, H. 4G. Str. 76. Pas | 
[In action againſt one of the makers of a joint or ſeveral 
promiſſory note, the declaration muſt ſhew plaintiff's title to 
ſue one of the makers. Owington v. Neale, M. 2 G. 2. Str. 8$19.] 
[Plaintiff may declare apainſt the indorſor, ſecundum tenorem of 
the indorſement. Smallwood v. Vernon, M. 86. Str. 478.] 


If a promiſſory note is delivered as an e/croww, and plaintiff do 


dot perform the ſervice, he fhall not recover, Fefferies v. Auſtin, 


in C. B. M. 12 G. Str. 674. : 
If A gives promiſſory note, value received, payable to B. who 
indorſes it and pays it away to C. and B. afterwards takes it up 
and _— the money for it, and after this B. gives the ſame 
note a ſecond time to C. in payment, A. the drawer is ſtill liable 
toC, Gomezsſerra v. Berkley, H. 17 C. 2. Will. 46.] 
Indorſor who has owned his hand, and ſaid the note ſhould 
be paid when due, ſhall not afterwards ſet up a defence of for- 
gery by ſimilitude of hands, though by proof of actual forgery 
he may, Cooper v. Le Blanc, T. 9 G. 2. Sir, 1051] | 
| 1 [There 
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Vide in Merchant (F, 47 &c.) 
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— is no occaſion to lay any requeſt, in declaration on a 
promiſſory note; if there was, and the requeſt was laid before 


the note was due, it would be cured if it was faid—and often-af- 


terwarids, Frampton v. Coulſon, M. 17 C. 2. Wilf. zz. 
[If plaintiff declares that defendant 4. made a promiflory note 
for himſelf and his partner, and ſigned it, whereby be promiſed 


for himſelf and partner. to pay, it 1s good within fat. 3 84 


Ann. though he does not ſay he ſigned it for himſelf and partner, 


Smith v. Jarvis, T. 13 GC. Ld. Raym. 1484. 


[One may declare on the ſtatute on a note payable to plaintiff, 
and not to his order. Moore v. Paine, 7. 9 E. 2. B. R. H. 


288.) 
So, if a bill of exchavge by A. to B. or order, be indorſed 


only for part, the indorſee ſhall not have an afſump/it for this party 
without ſhewing the reſidue ſatisfied. R. 1 Sal. 65. 

Upon a bill of exchange the plaintiff muſt declare upon the 
cuſtom, not upon an indebitatus Q ſumpſit. Per te F. 1 Veni. 


153. Semb. Lut. 1585, 1594. Dan. 27. 
And, where the declaration was upon the cuſtom, and like: 


wiſe upon an indebitatus afſump/it, and intire damages given, the 


judgment was arreſted. Fer cur. 1 Vent. 153. Vide 1 Sal. 24. 
And, the time and manner of acceptance mult be alledged, 


N. Lats 333+ 


[It is not neceſſary to aver that the acceptance of a bill of ex- 


change was in writing. Erſkine v. Murray, M. 2 G. 2. Hy. 


817. Ld. Ray. 1542.] 


So, the cuſtom ought not to be alledged 10 all perſons, Oe. R. 
Tut. 892. . | 


Nor, that by the cuſlon of England, c. though it will ne 


ſurpluſage. R. Hard. 486. 
But a cuſtom alledged at London, that any merchant, Oc, is good. 


R. Lut. 233. 1585. 


So, if the plaintiff alledge, that the defendant feeit billam na- 
nu ſud ſubſcriptam, tho he does not ſay ſecundum ſum mereatort- 


um, it is ſufficient. N. Lut. 279. 
Tho' he do not alledge, that value was received. Lut. 889. 4. 
80, if the plaintiff alledge payment for the honor of the draw- 
er, without ſaying to whom, it will be good, after verdid. K. 


- Lut. 899. 


Debt will not lie againſt an acceptor. R. Hard. 487. 1 Sal. 
23. Mod. Ca. 129. Vide Dett, (B.) 

But, againſt the drawer himlelh, debt will lie, or an indebilatu 
aſſumpſit. 1 Sal. 23, 

[Che acceptor ſhall not be admitted to give evidence that the 
bill is forged. Fenys v. Fowler, H. 6 G. 2. Sir. 946.] 

How bills of exchange muſt be made, accepted, and nen 


= 


(A. 3) 
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A. 3.) Upon an Expreſs Promiſe. 


80 an afſumpſit lies, when a man by expreſs words aſſumes to (A. 30 
do a certain thing. | 55 The words 


And the words mult be certain ; and therefore, if a declara- mult be 
tion omit the words, (afſumpfit ſolvere, ) it is bad. Semb. 1 Sid. Certain. 


306. But it is a doubt, whether it be not only form. Ray. 
123. | 5 5 8 
So, if a promiſe be, to pay ſo much upon a ſpecial conſidera- 
tion; after it is performed, an indebitatus afſumpſit lies. R. F. 


303. | | „55 
F FAlkhough plaintiff pays money above 101. loſt at play by de- 
fendant, at his requeſt. Alcinbrookt v. Hall, P. 6 G. 3. 2 Will. 

Sz: <5 | 5 
, 905 a note; Received of plaintiff 19l. on behalf of a third per- 
fon, for which I promiſe to be accountable. Harris v. Huntbach, | 
T. 30 C31 G. 2. 1 B. M. 373.] 
[On a note; Ut is my requeſt that you pay A. on account of B. 
for the workmen's uſe, 151. Ibid.] - | | | 

*So, if a rector give A. B. a title to the biſhop, and thereby 
appoint him curate of his church, promiſing to allow him a ſa- 
lary, and to continue him in the office of curate till otherwiſe 
provided of ſome eccleſiaſtical preferment, unleſs lawfully re- 
moved for any fault, he cannot afterwards remove him without 
cauſe; and if the ſalary be in arrear, 4. B. may maintain aſumpſit 
upon, the title. Cop. 437.“ „ 

80, where a leſſor made an agreement with the aſſignee of 
the original leſſee, „ that the leſſor ſhould have the premiſſes as 
mentioned in the leaſe, and ſhould pay a particular ſum over and 
above the rent annually, towards the good will already paid b 
ſuch aſſignee, this operates as a ſurrender of the leaſe; the a 
ſignee cannot diſtrain, for no rent can be due from the leſſor to 
him, for as ſoon as the leſſor ſhould have paid the original rent 
mentioned in the leaſe to the aſſignee, he had a right to recover 
it back as original landlord, and the ſum to be paid annually is to 
be conſidered as a ſum in groſs for which aſump/it will lie, and 
not as rent. 1 Term. Rep. 441.“ | „ 

Where two enter into articles of partnerſhip for ſeven years, 
in which is a covenant to account yearly, and to adjuſt, and make 
a final ſettlement at the expiration of the partnerſhip, and they 
diſſolve the partnerſhip before the ſeven years are expired, and 
account together, and ſtrike a balance which is in favour of the 
plaintiff, including ſeveral items not connected with the partnerſhip, 
and the defendant promiſes to pay it; an g ſumpſit lies on ſuch 
expreſs promiſe. Foſter v. Allanſon, 2 Term Rep; 40. 

So, though there was a covenant between the parties to ac- 
count. Moravia v, IJ 1b. 483. in the nales.“ 

If, a promiſe be to do a thing not in his power, yet an a/ſump/it 
hes: as, to aſſign the leaſe of a ſtranger; for he may purchaſe 
it. R. 4 Lev, 2. | | | | 

Vor, 1. f O uy : | Yet, 
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(A. 4) 


But cer- 


tainty to a 


common 
intent is 
ſutticient. 


(A. 5.) 
And there 
ſhall be a 
reaſonable 
conſtruc- 
tion. 


| 2 Ven. 71 75. 5 ic 


! 
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Vet, it is ſufficient, though there be not an abſolute certainty; 
as, a promiſe to pay fantum quantum mereret, with an averment, 


R. Cro. El. 149. 2 Cro: 370. R. Cro. 


quod meruit tantum, 


Car. 77. 


So, a promiſe to pay ſo much, tho' he does not ſay, 40 whom 


the payment ſhall be made. R. Cro. El. 149, 848. R. Cro. Car. 
77. 1 Kol. 30.1. 30. | 

Or, at wwhot lime; for it ſhall be in a convenient time. 

So, to pay modo ſequenti, viz. to give a bond, &c. R. Cro. El, 
848. | | 
8 according to the rate of ſo much. R. Tel. 134. 

So, a promiſe, quod toleraret, vel mitteret proſequi, is good. 
1 Rol. 24. J. 50. R. 1 Sid. 446. I Mod. 43. ; 


So, if the declaration alledge, quod cum defendens aſſumpſit, it 


is good, tho' there is no direct affirmation. ' R. Hard. 3. 
So, an afſump/it to give a bond for 40/. without ſaying in what 


penalty, is good; for it ſhall be intended, double the ſum, R, 


1 Lev. 83, | 
An afſump/it to purchaſe land at the beſt rate he can, ſhall be 


intended, if the owner is willing to fell it. Dub. 1 Lev. 3. 


And the words ſhall have a reaſonable conſtruction ; as, if a 
man promiſe payment, without faying, to vbom, it ſhalll be in- 
tended, to him, from whom the conſideration comes. R. Crs, 
Zl. 149, 848. Poph. 182. . Noy 83. Cro. Car. 77. R. 1 Rol. zo. 
J. 30. | | 

if he promiſe quod parceret illum, it ſhall be intended, that he 
would forbear the debt, or to fue him. 1 Rod. 15. J. 15. 

If he promiſe payment, according to the rate of 40s. per ton, it 
ſhall be intended that he will pay for the odd pounds according to 
the ſame rate. R. Tel. 134. © 
lf he promiſe payment upon Eaſter-day, if A. do not pay the 
ſame day, A. has all the day for payment, and therefore, it ſhall 
be intended of a payment afterwards upon requeſt. - R. 1 Rol. 15. 
＋ 45. | | | 
N promiſe, that a feme covert all perform her agreement, ſhall 
be intended ; of ſuch agreement as ſhe may have made, tho? ſhe 
cannot by law make an agreement. 1 Rol. 19. J. 77. 

A promiſe to pay the ſame 100. ſhall be intended, the ſame in 
quality, not in ſpecte. R. 7. 50. 1 Rel. 25. l. 10. 

Io pay for cattle fold to B. reſerving the payment at a futurt 


© day, ſhall be extended to a ſale, where part is paid in preſent, and 


part is to |» paid at a future day. 1 Kl. 20. J. 40. | 
To pay 100/. if he marries, and has a fon within a year func 
froxime ſequent*, ſhall be intended, within a year after the mat— 
riage, and not after the promiſe, R 1 Vent. 262. 
A promile, in conſideration, that the plaintiff at his requeſ would 


procure à note, &c. ſhall not be intended of any other requeſt, 


than that at the time of the promiſe.” R. 2 Vent. 71, 75. 
Otherwiſe, if the words had been, when he tall be requeſted. 


= > ms oo PY FAM 
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If a man promiſe to pay for wedding apparel, it ſhall be under- , 
Rood, of apparel uſed for two or three days during the ſolemnix 
of the marriage, according to the quality of the perſons. R. 
Cro. Car. 5 3. « 2 | | 
If, in an afſumpſit he alledge that he agreed or paid, &c. it ſhall | VP 
be intended, with or to the defendant. R. Cro. El. 229. | 
So, if he alledge, in conſideration of a ſubmiſſion to an award, 
it ſhall be intended of an abſolute ſubmiſſion. A. Cro. El. 460. 
In conſideration, that he would deliver up à bond, ſhall be in- 
tended, of ſuch a delivery as that it may be cancelled. RK. Sal. 
457- | | | 
1 n conſideration, quod wenderet et ſuperinde deli beraret; if he 
deliver before the action, tho“ not immediately upon the ſale, it 
is ſufficient. R. Mo. 702. 7 £ 

If a promiſe be trangſerre negotiationem ſuam, Ang. trade, tho“ 
the word is uncertain, yet it will be well. K. Al. 67. | 

If it be, in conſideration of the delivery of 20s. old money, to 
render ſo much in new ; for a delivery in conſideration of having 
ſo much in value amounts to a ſale. R. 1 Sal. 25. 

In conſideration that he would accept him for his debtor, he pro- 
miſed to pay 20l. due from A. ſhall be conſtrued as a mutual pro- 
miſe to diſcharge 4. R. 1 Sal. 29. „„ 

de mer to pay quantum rationabiliter valerent, for valebant, 
it will be well. R. 3 Mod. 190. | | 

If, in an aſſumpſit by A. and B. nuper guardian eccleſiæ, it be 
declared, that the defendant, in conſideration, that the bi/hop 
would abſokve his mother, excommunicated for non-payment of a rote 
to the churchwardens, promiſed to pay the rate; it ſhall be in- 
tended, that the plaintiffs were churchwardens at the time, and 
that the excommunication was upon their proſecution, R. 2 Lev. 
+ © EE | = 

If the receiver of B.s rents promiſe to pay within a month, 
having authority from B. to pay out of the Michaelmas rent, it ſhall 
be intended, that he had received the rent, when he aſſumed to 
pay. A. 2 Lev. 20. Vide 1 Vent. 152. Ray. 211. 
If A. promiſe in 1659, to pay 50. if Charles Stezvart be' ting 
within twelve months; for it ſhall be intended, if he come into 
poſſeſſion. R. 1 Lev. 33. | ng 

If he promiſe, in conſideration of the delivery of ducentas cen- 
tenas lupulor, Anglice 200lb, weight ; for it ſhall not be intended 
20,000. K. Cr. Car. 33. 5 | 


(B.) Conſideration, 


(B. 1.) What will be a good Conſideration. 
'T HE conſideration, upon which an afſump/it ſhall be founded, R 
| muſt be for the benefit of the defendant, or to the trouble ance of a 
or prejudice of the plaintiff, Wo „ 
And therefore, a promiſe in conſideration of the forbearance 
ef a ſuit, is good; for that is = the benefit of the defendant, 
02 tho? 


ſuit, 
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tho? the action is not diſcharged ; for forbearance for a reafonable 
time is ſufficient. Semb. per Hob. 216. Cro. Bl. 387. | 

But it ſhall be intended, a total forbearance. R. 2 Cro. 397, 
Per two F. 2 Cro. 683. R. 1 Rol. 27. l. 5: HOY | 

But a promiſe by the defendant himſelf to pay debt and coſts 

awarded by a judgment, is no ground on which to raiſe an aſſump. 

, for it is turning a judgment-debt into a ſimple contract - debt. 
Otherwiſe, if ſuch undertaking had been by a third perſon in con- 

ſequence of ſuch forbearance. Cowp. 128. 

\ So, in conſideration of forbearance for a convenient, or rea. 
ſonable time; and the judge of niſi prius ſhall be judge of that. 
R. Mo. 854. 1 Rol. 26, J. 50. R. 3 Bul. 207. R. 1 Sid. 45. 
* 9. whether he may not leave it to the jury on the circum-. 
Nances.* | ek PY 

Otherwiſe, per breve or paululum 2 for then he may fue 
immediately. Cont. 1 Leo. 61. 1 Rol. 27. l. 10. R. acc. ſape 
1 Rol. 23. J. to. But Cro. Car. 241. cont. R. Acc. 1 Sid. 45. 

Or, pro aliquo tempore. R. Cro. Car. 438. 1 Rol. 23. J. 20. 
R. 1 Sid. 45. | | ; x 

So, in conſideration of the forbearance of a ſuit in chancen. 
Ray. 372. Vide Cro. El. 768. 2 Cre. 47. | 

In conſideration of not ſuing an attachment. 1 Rol. 26. J. 40. 
Cro. El. 848. | 5 

Of not executing a capias utlagutum. Per three J. Vel. 19. 

So, in conſideration of the forbearance of a ſuit againſt an ex- 
ecutor or adminiſtrator, for a debt of the teſtator. R. 9 Co. 94. 
a. R. Cro. El. 643, 4. K. 1 Roi. 26. J. 50. R. Mo. 8 54. R. 
2 Cro. 273. R. 1 Vent. 120. | | | 

'Tho? it be a debt upon a ſimple contract. R. 1 Rol. 28. J. 30. 
2 Cro. 47. Tel. 35. 1 3 

* Or, a debt recoverable only in chancery, as, payment by a ſurety 
for the teftator. R. 1 Sid. 89. "| fg 

Or, though it be for a legacy. R. 1 Vent. 120. 2 Lev. 3. 

So, in conſideration of the forbearance of a ſait againſt him, 
upon a contract whilſt an infant. Dy. 272. a. in marg. Vide 
fot. (F. 8.) | „ + 

[Promiſe in conſideration of forbearance, not good where there 
was originally no cauſe of action; as, if a note is given by a 
feme- covert. Loyd v. Lee, E. 4 G. Str. 94.] ] 

In conſideration, that he accounted with the executor at his 
requeſt. R. 1 Vent. 268. e 

But, if there be no debt, or aſſets, it ſhall be given in evidence. 
Cont. 1 Rol. 24.1. 45. Per three J. cont. and 2 acc. Mo. 419. 
Tel. 11. Semb. acc. Mo. 8 54. R. acc. 9 Co. 94. Barnes. R. 
2 cont, Lev. 3. Acc. 3 Leo. 67. R. cont. 1 Vent. 120. 

So, in conſideration of the forbearance of a ſuit againſt an 

= upon a bond of his anceſtor, if he was bound and had af- 
ſets. | OS 

And the lien ought to appear, not only in evidence, but alſo 

in the declaration, R. cont. 1656, for it is aided after verdict. 

Kay. 128, in marg. Dub, 17 Car. 2, and R. that the omiſſion is 


not 


* 
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not aided after verdickt. 22 Car. 2. Ray. 128. and in marg. 
R. 2 Sand. 136. 1 Vent. 159. N 


So, in confideration of forbearance by the aſſignee of a bond 
if he has a letter of attorney to ſue and releaſe. R. 1 Rol. 20. 


11 | 


of forbearance of him and his ſon, to pay both the debts, 
R. 1 Sid. 38. R. Ray. 32. Fg 
In conſideration of forbearing him, being the receiver of 4. to 
pay an annuity due by A. if he continued receiver; without an 
ayerment of rent in his hands. R. 1 Vent. 152. Ray. 211. 
Vide 2 Lev. 20. | ; 8 Ys 
Or, being indebted in ſo much to A. who had aſſigned the 
plaintiff to receive his debt of the defendant. © R. 1 Vent. 1 54. 
So, in conſideration of the forbearance of a ſuit againſt a 
ſtranger ; for that is a prejudice to the plaintiff. D. 9 Co. 94. a. 
K. Roi. 27. J. 5, 6. RTE CE 
Or, of the forbearance of his debt, generally; for then he 
ought to forbear all the world. R. 1 Rel. 22. l. 35. Semb. 
cont. Tel. 184. R. acc. 1 Sid. 242, © | i 
So, in conſideration, that the plaintiff, to whom a debt was 
aſſigned, will forbear a ſtranger, R. Hard. 74. | 


So, in conſideration of ſurceaſing of his ſuit ; for that is a be- (B. 2.) 
nefit to the defendant, and a prejudice to the plaiptiff, tho? the 22 
action is not diſcharged. R. Hob. 216. 1 Rob 19-46-40": e 

So, to ſurceaſe all ſuits in chancery; though he may proceed for 


the ſame matter at law. R. 1 Rol. 19. I. 20. 2 Bul. 41. 


S8o, to ſurceaſe his and his ſon's complaint againſt the defen= 


dant's fon, Per three J. Tel. 1. 
So, to diſcharge a man arreſted for a little while, tho? he may 
be retaken immediately; for the preſent reſpite is a benefit. Per ; 
Poph. 1 Rol. 27.1. 15. | 1 | 
So, in conſideration of a ſubmiſſion to an award, a promiſe to 
ſurceaſe a ſuit is good; tho? the ſubmiſſion may be revoked, R. 


1 Rol. 27.1. 25. 


So, in conſideration of the diſcharge of a ſtranger arreſted for 
debt. R. Pal. 394. : 1 5 

In conſideration to pay 604. in diſcharge of a bond. N. 2 Cro. 
I. 1 : 


So, in conſideration of the diſcharge of a deb. . 
Tho? the debt was due to a ſtranger ; for the plaintiff has a Diſcharge? 
prejudice by the loſs of his debr. EE e 
So, in conſideration of the delivery of a ſtatute for the ſecurity „ 1 
of a debt due to the plaintiff, though it be not aſſigned to the de- 
fendant, and ſo no benefit to hi; for it is a damage to the plain - 
tiff. R. I Rol. 20. J. 30. Hob +5 5. a ; | 
Or, of the delivery of a bond. K. 1 Sid. 31, | 
If plaintiff declares, that on payment of 221, defendant pro- 
miſed to re- deliver a bond he had delivered him; and proves that 
| 5 Ns, he 
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he ak the bond for 221 which he had tendered, i it is ſuffi 
cient. Alcoran v. Weſtbrook, M. 19 G. 2. Wilſon 115. 


Or, of goods pledged by a Rrangere R. 1 Rol. 19. J. 35, 45. | 


R. 2 Cro. 257. 
Or, of a bill of exchange in his c y. K. 1 Rol. 22.1. 10. 
Or, of the aſſignment of a bond by the principal, to his bail or 
ſurety.” R. 1 Kol. 17. J. 25. Cont. Cro. El. 538. 
Or, of the aſſignment of a 3 with a letter of attor- 
ney. R. 1 Sid. 213. 
So, in conſideration of a conveyance to 4. as he ſhould appoint, 
of all the lands called B. though it be ſaid, that the plaintiff nibil 


babuit in tenementis. R. 2 Lev. 33. 


So, in ad of the proof of a debt, for it is a charg⸗ 
to the plaintiff, as, if a woman in conſideration of the proof of 


a debt due from her huſband, promiſe payment. R. 1 Sid, 57 


Ray. 32. 

Or, an heir promiſe the debt of his anceſtor. 

Or, an executor promiſe, upon proof of the delivery of the 
goods to his teſtator, to pay for them. R. 1 Leo. 94. 

And the proof of the debt may be in an action upon the caſe 

upon ſumpſit. 

But, if the parties agree to a particular manner of trial, it (all 
be determined in ſuch manner. R. 3 Lew. 241. 
| $0, in conſideration that the plaintiff would ſhew a ſpecialty by 
which the inteſtate was bound; though before adminiſtration 


granted. R. 1 Sid. 369. 


(B. 3.) 
Endeavour 
g to do an act. 


Or, if the defendant does not prove payment within a little 
time. R. 1 Rol. 23. J. 40. 

Or, in conſi deration, that the plaintiff would make an affidavit 
of his debt before a maſter in ge though he had no autho- 
rity to adminiſter it. R. Ray. 

> would ſhew a hob 1 is which rent was due. R. Cr 
El. 67. 
So, if A. be bound for an infant, and pay the money, and the 
infant at full age promiſe re- payment, an ſumgpſit lies. R. 3 Lu. 
164. 4 Leo. 5. Dy. 272. 4. in marg. 

So, if an infant give a bond, and at his full; age promiſe pay- 
ment; for in conſcience he ought to pay it. Adm. Cro. El. 126, 
7. Dy. 272. a. in marg. Vide poſt. (F. 8.) 


So, in conſideration of his labour for him. 1 Vent. 44. 

Of his multum, et gratifſimum ſervitium. Semb. 1 Vent. 27. 
But not mulia et grat iſſima ſervitia, without alledging a particu- 
lar inſtance ; and the verdict being general, and entire damages 
given, the plaintiff had not judgment.“ 

That he would procure the enjoyment of a houſe ; ; with an 
averment that he had procured it. R. Tel. 11, 

Or, would procure a note from the debtor of the plaintiff te · 
quiring the defendant to pay him. K. 2 Er. 71, 74 


Or, 
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Or, would endeavour a. marriage between A. and B. with an 


arerment that he had endeavoured omnibus modis quibus poterat, 


and the marriage took effect. Ray 400. | | 
So, in conſideration of ſoliciting a cauſe in Chancery; for that 
is lawful if it be not for maintenance. FR. Cro. El. 760, R. 


Hob. 67. 1 Rol. 17. J. 15. R. Cro. Car. 159. Vide Attorney, 


(B. 18.) | | | 
Tho? done by an attorney. R. 1 Rel. 17. l. 35. Cro. Car. 160. 
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So, in conſideration of his permiſſion to do ſuch an at; as, (B. 6.) 
to permit a wife to take out adminiſtration durante minori ætate of Permiſſion. 


her ſon ; for it does not belong to her. R. 1 Rel. 21, J. 30. 
To permit his priſoner to remain at the defendant's: houſe all 

night. R. 1 Sid. 132. F c 
In conſideration, that he ſhall be abſolved from excommunica- 

tion for non-payment of a rate for the repair of the church ; for 


it ſhall not be intended, that he could be abſolved without the 
churchwarden's aſſent. R. 1 Vent. 297. | | 


So, in conſideration, that a ſeme-covert will permit her ſon to 
be ſervant to him. R. 1 Rel. 20. J. 5. 5 . 

Or, will not hinder his purchaſe of her huſband. R. 1 Rol. 
21. . 30% : 


Or will conſent to the marriage of her daughter. Per three F, | 


Mo. 857. Hob. 10. 1 Rol. 19. J. 50, „„ 
In conſideration, that he will procure his maſter to permit him 
to have part of his ſhop. R. Godb. 216. ES 
But, an affumpfit does not lie upon a promiſe, to pay a bond, 
if A. at the requeſt of the plaintiff, will permit him to take out 
adminiſtration, unleſs he f 39 that 4. did permit him at the 


requeſt of the plaintiff, or by his procurement. R. Jon. 441. 


So, in conſideration of a mutual promiſe ; as, in conſideration (B. 75 
of a reciprocal promiſe of marriage. R. 1 Rol. 22. l. 5. R. 1 Mutual 
Sid. 180. Per three . Vangb. cont. Carth. 23 3. Mod. Cu. bromiſe. 


155. Vide poſt. (F. 4.) | | 
So, a promiſe to pay to A. in conſideration of a promiſe to 


pay ſo much to B. K. Mo. 5 74. Dub. 1 Fol. 29. J. 10. K. 


Cro, El. 543. 4 Leo. 3. 


80, in conſideration of marriage; as, upon a communication (3. 8.) 
of a marriage, a couſin of the huſband promiſes the wife to give Marriage. 


her 1001. if the huſband's father does not aſſure ſuch land. . 


Cro. El. 63, 4. By 29 Car. 2. c. 3. J. 4. the promiſe muſt be 


in writing.“ 


So in conſideration of the performance of an act, to which he (B. 9) | 
was compellable; as, if the plaintiff will diſcharge a debt, for Voluntary 


Which he and the defendant are ſureties, he will repay the moiety. 
R. 1 Kl. 20. J. 50. | t 


Car. 8, Hutt, 76. R. Cro. El. 194. 
| 1 Or, 


perfur m- 

auce of an 
2 | | | act, whach 
If he will pay the fingle ſum due upon a bond, the defendant he hig to 
will cancel the bond. N. 1 Rel. 23. l. $,'27; . ot. - N. G : 


200 | | ACTION upon the Caſe upon Afumpfir. 


Or, ſurceaſe his ſuit upon it. R. 1 Rel. 21. J. 15, ' | 
In conſideration of 4/, paid, to releaſe a judgment for 1. and 
enter ſatisfaQion upon the record. R. Mo. 412, 1 Rol. 28.1. 5, 
a ; Cro. El. 429. ä | ; | 
|: | In conſideration of payment by the bail to diſcharge him, and 
| aſſign the obligation of the principal. R. but the judgment was 
reverſed. 1 Rol. 28. J. 15. Mo. 710. Cro. El. 538. 
Is conſideration of payment to an executor of ' 150), in ſatiſ- 
faction of 205/. due to the teſtator ; for now the executor ſhall 
ſue in the debet* R. Tel. 10, It, EE . 
In conſideration of paying in the morning of the eh of Od. 
money payable the ſame day upon a bond, to give 51. for it was 
not payable till ſunſet. Per Hob. Cro. Car. 8. Hutt, 76 | 
In conſideration of payment without ſuit of money due, 1 
Vent. 258. 2 1 | 
In conſideration of the payment of a debt barred by the ſtatute 
of limitations. 1 Vent. 258. 1 | 
In conſideration, that the vicar of ſuch a pariſh will preach to 
and inſtruct the inhabitants. R. 1 Sid. 409. f BLEEY 
In conſideration of the delivery of goods ſold. to his ſon, to pay, 
if his ſon do not pay. R. Cro. El. 700. | | 
So, in conſideration of a truſt repoſed in him; as, if he deli- 
vered an hog to him to be maſted, he promiſes to re - deliver it. 
| R. Co. EI. 137. thn Wo. 55 „ Ln 
1 In conſideration, that two merchants deliver notes into his 
cuſtody, he promiſes not to deliver them to either of them, till 
all matters are agreed between them, R. Co. El. 138. | 


(B. 19.) 80, in conſideration of any other act, by which the defendant 
Any other has benefit; as, in conſideration of the moiety of a reckoning in 
: Oy te 4 tavern, where he was invited by an executor. R. 1 Rol. 24. 


= 3 1 . 
=o In conſideration, that he had hired his houſe, to dreſs his 


victuals for two pence a joint; for otherwiſe, his houſe would 
not have been hired. R. 1 Rol. 26. JI. 5. ES x 
In conſideration, that he deliver to him goods, in which the 
plaintiff had only a ſpecial property; for the defendant has a 
benefit bY the preſent poſſeſſion. R. Cro, El. 218. Vide Tel. 4, 
50, wall... * T THEY 8 5 ; | ' 
That he will pay an annuity to his younger brother, if his 
father does not charge his eſtate for it, R. Cru. El. 163. 
In conſideration, that he had paid to him 10/. he would pay 
ſo much into court, and appear; for he has the benefit of the 
money in the mean time. R. 2 Vent. 17. . 


G 11.) So, in conſideration of any other act, whereby the plaintiff has 
aim labour or detriment ; as in confideration, that the plaintiff will 

has labour Procure an order for payment to him from a perſon, to whom the 
or detri- defendant confeſſes himfelf indebted. R. 2 Vent. a: 
ment. In conſideration that the plaintiff will permit him to re- 
ceive of 4. money, which A. owes the plaiatiff, he promiſes 2 


\ h 4 oy 
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bill of exchange for ſo much; tho. A. afterwards becomes in- 


ſolvent, and does not pay, the promiſe is good ; for the plaintiff 
perhaps would not have delayed 4. if be had not relied upon 


dhe defendant's promiſe, Fer Wadbam Windham, at Norfolk A 


iſ. 1663. betwveen Edgar and Chetham. 98 6 0 
In eonfideration, that the plaintiff will ſerve his friend, he will 
give ſa much per week. Dy. 272, d. in marg. | „ rs 

That the plaintiff will ſeal the counter: part of a leaſe to him 
by B. in which there was a coyenant-to repair, the defendant pro- 
miſes to do cke repairs; for the plaintiff was prejudiced. by the 
covenant. R. Dy. 272. a. in marg. | 

In conſideration, that the plaintiff would act for him, as a 
commiſſioner to examine witneſſes. R. Sho. 342. 
IA ſhip is put into a ſhipwright's dock to be repaired, the 
owner is to give him 5. for the uſe of the dock, the ſhip is burnt 
without ſhipwright's default, he may recover far work and labour 
done, 2 materials provided. Menetone v: Aubatuet, M. 5 G. 3. 

B. M. 1592. | „„ | 8 
, *In als tranſactions, the want of conſideration is no 


bar to an afſumpfit, 3 Burr. 1666.“ 


8. 1 Conſideration executed in Part. 


| Sa, an affumpft lies, though the coaGderatian be executed in 


part; as, in conſideration, that he had done a thing at my requeſt, 


1 Kol. 13. J. 35. 11.1. 40. 


As, that he at my requeſt had laboured for a pardon. R. Hob. 


106. Mo. 866. 1 Rol. 11. J. 40, 45. 


Or, became bail or ſurety. Dy. 272. a. Cro. El. 42. N. 
2 Cro. 18. Tel. 40. R. 1 Rot. 11. J. 30, 35, 12.1. 18. 

Or, deliver goods or money. R. Cro, El. 282. Cont. Cro. 
El. 885. Vide Cro. Car. 77. R. acc. 1 Rol. 11. J. 50. Vide 
Cro. El. 442, 741. cont. | | OE. | 
Or, had married. Dy. 272, 6. Gro. Al. 59. Cont. Dy. 272. 
b. in marg. Vide infra ig ents 
Or, had provided maintenance, R. 1 Rol. 12. J. 15. 

Or, had fold the next avoidance. R. Cro. El. 715. 

Or, had ſolicited my cauſe. R. 1 Ro. 13. J. 5. 

Or, had releaſed a legacy. Cyo. Car. 409. Jou. 365. 1 Rol. 
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Or, was bound for him during his ipfancy, that he would in- 


| demnify. Dy. 272. a. in marg. 


So, if there was a diſcourſe about giving 2001. to the plaintiff 
with his daughter in marriage, and afterwards the plaintiff mar- 


ried his daughter without his conſent, and after the marriage the 


defendant promiſed 200/, Dy. 272. 6. in marg. 2 Leo, 111, 
Semb. Pal. 560. Vide ſupra et infra. 5 . 
So, if the conſideration is continuing, tho? the act be executed; 
as, in conſideration, that the leſſee now in poſſeſſion had paid his 
rent very well, to ſaye him harmleſs; for prompt payment of the 


© +> 
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rent is a continuing conſideration when he remains in poſſeſſion, 


F. Cre. EU Y. 1 Leo. 102. : © 
In conſideration, that he will make a leaſe aber to'a for- 


mer agreement; for the agreement is not executed, till the leaſe 
made. R. 1 Rol. 12. J. 15. 

A promiſe to pay, in conſi deration, that the plaintiff will de- 
liver goods according to a former agreement with B. R, 1 Rot. 


18. J. 5. 
In conſideration, chat he had ſubmitted to an award ad tunc ef 


| ibidem promifit ; this couples the promiſe with the time of the ſubs 
miſſion. R. Mo. 367. 


So in conſideration of goods ſold, or money lent at a day 
paſſed ; for the debt continues. K. 1 Rol. 12. J. 30. ad. 40. 13. 
4. 45. 

— conſi deration, that he had accounted, and was found i in ar- 
rear. R. 1 Rol. 12. l. 45. Mo. 854. 

That he had married his daughter. R. Cro. El 59. Adu. 
3 Lev. 366. Vide ſupra et infra. 

That he had given counſel, D. to be adjudged, Co. El. 59. 
2 Leo. 111. 

That he had purchaſed land, he promiſed to make an aſſurance, 
R. Cro. El. 138. 

That he had proſecuted a ſuit for him; for after a verdict, it 
ſhall be intended to have been proved at his. requett ; otherwiſe 
it would be maintenance. 3 Lev. 366. But defendant might 
have demurred bor not ſtating that it was at his requeſt. 1 Morg. 


Vadl. Mec. 107.5 | 
That he had married his relation; though it was againſt his 


will. Dub. 1 Leo. 102. N. 2 Leo. 111. Vide ſupra. 


That he had adminiſtered to his ſon, as a phylician. E. 2 Leo, 


111. 
Tho? the ſon be dead at the time of the promiſe. Dub. Pal, 


That he had expended money for the funeral of his ſon ig 
Spain. Dub. Ful. you. Vide poſt, (F. 6.) 


(B. 13.) Voidin Part. 


So, an afſump/it lies, tho“ made upon two conſiderations, and 
one of them cannot be performed; for the damages ſhall be in- 
tended to be wholly given for the __ conſideration. R. Cr0. 
El. 149. D. 1 Sid. 38. 

As, in conſideration of the affoawent of a title to dower, 
and the not ſuing an attachment; tho? a title to dower cannot be 
aſſigned, but releaſed to the terre tenant. R. Cro. El. 847, 1. 


Kol. 30. J. rs. 


In conſideration of 10l. and a farrender ; tho? a ſurrender | 
cannot be made. R. 1 Rol. 30. J. 25. 

In conſideration of a permiſſion to remore goods, and relin- 
quiſh a foreign attachment; tho' it cannot be relinquiſhed. R. 
Tel. os | 

So, 
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So, in conſideration of two things; and one of them is inſuf- 


ficient ; as, in conſideration of forbearance of a debt due from the 


defendant, and his ſon; tho? as to the debt of the ſon, it is of 

no value. R. 1 Sid. 38. Ray. 32. | 
And the void conſideration need not be proved. R. 2 Cro. 127. 
But, if one of the conſiderations is found falſe by the jury, 

the action fails. R. Cro. El. 848. | Ly 


Or, if one of the conſiderations is unlawful, that vitiates the 


whole, and the plaintiff ſhall recover for nothing; as, in conſi- 
deration of two ſhillings, and the eſcape of R. for the permitting 
the eſcape is unlawful. R. Cro. El. 200. D. 1 Sid. 38. Vide 
4 Leo. 3. 


the ſuit of B. K. 2 Cro. 103. 
(B. 14.) Voidable and yoid. 5 
So, an afſumpſit lies, tho” the conſideration is voidable z as, in 


conſideration of money given, or of a promiſe by an infant ; yet 
the infant is not bound by his gift or promiſe. Cont. per Winch. 


x Rol. 19. J. 15. Per Hob. acc. 77. R. acc. 1 Sid. 41. R. 1 


Vent. 51. 1 Mod. 25. Vide Covenant, (B. 1.) 

Alf all the creditors of an inſolvent conſent to accept a compo- 
ſition for their demands, on an aſſignment of his effects by a deed 
of truſt, to which they are all parties, and one of them before 


he executes obtain from the inſolvent a promiſſory note for the 


reſidue of his demand as the condition of his executing the deed, 
the note is woid in law as a fraud on the reſt of the creditors ; and 


a ſubſequent promiſe to pay it is without conſideration, and will 


not maintain an action. Cockett v. Bennett, 2 Term Rep. 763. 
. 5.) Conſiderations ariſing from another. 


So, an aſumpſit lies tho? the conſideration ariſe in part from 


another; as, if a man promiſe a pigg of lead to A. and his ex- 
ecutor give lead to make a pigg to B. who aſſumes to deliver it 


to A. an afſſump/it lies by A. againſt him. R. 1 Rol. 27. J. 40. 


0 


gee. R. 1 Rol. 31.1.5. ; 
If A. deliver money to B. to pay his debt to C. and B. pro- 
miſe, it he will come at another day, to pay it. R. Dy. 272. 
a+ in marg. X | Elin 

This laſt caſe is very ancient; at this day, a plaintiff would 
declare againſt B. for money had and received to his uſe. 1 Morg. 
Fad. Mic, tto.* 8 | 


So, if the aſlignee of an obligor promiſe payment to the obli- 


= - =: 2 


In conſideration of ſixpence, and the execution of an elegit at 
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(C) when « an Aſſumpfit lies, though there be 
| another Remedy. | 


N afſumpftt lies, though there be another —_ ; as Ds 

\ So, it lies upon an expreſs promiſe to pay a debt upon 
{pecialty, upon a new conſideration ; as, in conſideration of for. 
bearance, £c. Cro. Car. 343. R. Cro. El. 240. | 
In conſideratibn, that he will ſhew the deed, by which it 14 
pears to be due. R. Cro. El. 67. 

[In conſideration of money received, A. ſigns note to transfer 
ſock to B. which he afterwards refuſes to do, B. may bring 
afſump/it, or action for non - performance of the agreement: if 
the firſt, he can only recover the money paid, or leſs, if the 
price of ſtock i is fallen before tho transfer-day. Dutch v. War. 
ren, M. 7 G. 1. cited in Moſes v. Macferlan, P. 33 G. 2. 2 B. 
M. 1005,} | 

A. makes notes to B. who indorſes to C. who ſigns agreement 
that B. ſhall not be liable; yet ſues him and recovers in court 
of conſcience, becauſe they thought they could not judge of this 
agreement: B. may ele to waive his demand on the indemnity, 
and bring @fump/it for money received to his uſe. bid. 

Where goads are taken in execution and ſold under a war. 
rant of diſtreſs under a conviction; if the conviction be quafhed, 
the owner may wave the tort,” and bring an afumpſu, for money 
had and received. Cowp. 419. 1 Term Rep. 387.* 

*So, where goods are taken in execution which are not the 
ptoperty of the perſons ag inſt whom execution is taken out, 
the owner may wave the treſpaſs, and bring his action for the 
amount of the money, for which the goods fold. Id. 1bid.* 

So, it lies for rent, upon an expreſs promiſe ; for it appears, 
that he intended to give him a double remedy, Cont. 1 Rol. 7. 
l. 25, 30. 8. J. 45. 2 Cro. 598. 668. Cro. El. 242. 859. Cr. 
Car. 343. Hob. 2*4. But Semb. acc. 1 Rol. 7. J. 35. 50. 8. 
J. 15, 25. 50. 22. l. 28. Cro. El. 118, 786. 2 Cro. 598. 1 
Brownl. 14. R. Cru. Car, 414. R, 3 Lev. 150. Jon. 329. 364. 
R. Hard. 366. R. 1 Leo. 43 

And this, after an aſſignment of the 1 and an acceptance 
of rent from the aſſignee 1 Kol. g. I. 2 
And after verdict an expreſs promiſe ſhall be intended. Hard. 
366. 

So, it lies for the value of a houſe hired, without an expreſs 
promife. Semb. cont. 3 Lev, 150. Where upon a demurrer to 
an afſump/it for a certain ſum for the enjoyment of land, it was 
ruled that an expreſs promiſe ſhall be intended, and muſt be 
2 upon non aſumpfit. But it was allowed, that an aan, 
ies for the value of ſhops hired, without an expreſs promiſe. 
Fer Holt, C. J. at — 972 13 UV. 3: * 3 Mal. 73. 
Skin. 238. 243; 
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So, it lies upon a promiſe made to an huſband after the death 


of his wife, for the arrears of a rent-charge, which the wife had 
for her life, in conſideration, that the rent was behind, tho' the 


rent-charge was created by deed. * R. 1 Leo. 298. | 

But, an afſump/it does not lie generally, for rent reſerved upon 
| a leaſe. ' R. Al. 29., R. Jon. 329. K. 1 Leo. 156. Cre, Al. 
242. Vide ſupra. PE | 
(D) At what Time it lies. 

F a promiſe be to pay at ſeveral days, an afump/it lies after 
| the firſt day. Vide Aclion, (F.) N 988 
So, if a promiſe be to pay at Michaelmas, and Lady- day an- 
nuatim, &c. an afſump/t lies after each feaſt. R. 2 Lev. 107. 
But, if the promiſe be to pay for an houſe 3os. annuatim, an 


afſumpſit does not lie for 455. 
61. 


caſe, other than accounts concerning the trade of merchandize 
between merchant and merchant, their factors or ſervants, ſhall 
be commenced within ſix years next after the cauſe of ſuch 
actions, and not after. Provided, if in any ſuch action judg- 


ment be reverſed, or after verdict arreſted, or the defendant be 


outlawed and reverſe it, the plaintiff may commence a new 
action in a year after ſuch reverſal, or arreſt of j 


poſt, (H. 6, 7.) | 


An action upon the cafe does not lie after fix years, though it 


concerns merchants accounts; for this exception goes only to 
actions of account. Per Morton, 2 Sand. 127. Per Twiſd. 
1 Mod. 71. | | | : 

A fortiori, it lies not upon an igſimul computaſſet ; for the ex- 


ception doos not relate to accounts ſtated, but only to accounts 


current. R. per tot. cur. 2 Sand. 127. 1 Mod. 71. | 
So, an afſump/it does not lie after fix years upon a bill of ex- 

change. K. Cartb. 3. | | 3 

But if the plaintiff be a foreigner, and doth not come to 


England in 50 years, he has ſtill 6 years, after his coming into 


England, to bring his action, and if he never come to England 


himſelf he has always a right of action while he lives abroad, and 


ſo have his executors or adminiſtrators after his death.“ 
Aso infant may ſue before he comes of age if he pleaſes ; but 
if he does not, he has 6 years after he comes of age to bring his 
action. While any of the diſabilities mentioned in the ſtatute 
continue, the party may, but is not obliged to bring his action: 
the ſtatute does not begin to run while any of thole dilabilities 
continue. 3 Wilſ. 135. f 


(t) By whom it ſhall be brought. 


N action upon affump/it may be brought by him, to whom 

the promiſe was made, though the benefit accrues to ano- 

ther; as, if a man promiſe 4. to give money to his daughter 
| 9 5 5 when 


or a year, and an half. R. Ly. 
By the fat. 21 Fac. 16. All actions of account and on the 


udgment. Vile 


4 
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when ſhe marries, 4. may have the action. R. 1 Rol. 30. J. 44. 
31. J. 15. Cont. per two . Clinch. ace. Mo. 550. K. cont, 
Cro. El. 619. 652. Vide Tel. 1,2. 5 

Or, to give a ſtranger 20I. R. 1 Rol. 31.1. 25. 30. J. 50. 
R. Cro. El. 807. R. Hard. 32 1. | 5 Ft 
An action for money had and received, lies by the true owner 
of money or notes againſt a third perſon, into whoſe hands they 
have come mald fide ; provided their identity can be traced or 
aſcertained. Cop. 197. 200.* | 
One pariner may maintain an action for money had and re. 
ceived againſt the other partner for money received to the ſepa- 
rate uſe of the former, and wrongfully carried to the partnerſhip 
account. Smith v. Barrow, 2 Term Rep. 476.“ 

*So, where money is owing to two partners, and, after the 
death of one, it is paid to a third perſon, the ſurviving partner 
may maintain an action for money had and received to his own 
right, and not as ſurvivor. 157d.“ e 

*The ſame of money had and received after the teſtator's 
death, for which his executor may maintain this action. Id.“ 

So, the executor or adminiſtrator of him, to whom the pro- 
miſe was made, may have the action, tho” the benefit accrues to 
another. R. Al. 1. R. 1 Rol. 31.1. 20. Jon. 418. 

So, it may be brought by him likewiſe, to whom the benefit 
was: as, if a promiſe be to a feme-covert; the huſband alone 
may have the action, and declare of a promiſe to himſelf. 27 fl. 
8. 24. 5. Tatam; cited Al. 1. | 

Or, the huſband and wife may join, at the election of the 
huſband. 1 Rel. 32. J. 20. | | 

So, upon a promiſe to the father to give ſo much with his 
daughter in marriage, the daughter may have the action; for ſhe 
is the meritorious cauſe. Cont. 1 Raul. 30. J. 44. 31.1. 15. R. 
acc. ut. dicit. 1 Vent. 6. Agr. Al. 1. R. 1 Vent. 318. 332. 


2 Fon. 102. 


Upon a promiſe to B. to pay 200. to an infant at Kis full age, 


and to educate him in the mean time; the infant ſhall have the 


action. R. 1 Rol. 31.1. 35. . ä 
If money be given to A. to deliver to B. B. may have the 

action. R. 1 Rol. 7. l. 10. 32. l. 30. Hard. 321. 
If a man promiſe my ſervant or attorney, to pay upon for- 

bearance, to which I afterwards agree; I may have the action. 


D. 1 Kol. 32. J. 10. Cont. Cro. El. 369. „ | 
If an heir promiſe his father, who intended to cut down tim- 


ber for the portion of his daughter, to pay fo much for her por- 


tion if he will not cut it; the daughter ſhall have an afſump/it 
againſt the heir. R. 2 Lev. 211, 1 Vent. 318. 332. 2 Jen. 
102. 
If a promiſe be to A. upon payment of gol. to re. aſſure land 
to B. the ſumpſit may be by B. R. Sav. 23, 4. Ks 
If a promiſe be in conſideration of 1c/. given by A. and B. 


to return the beaſts of A, and the beaſts of B. they ſhall 9 
| 5 0 
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' tho! their property was ſeveral ; for the promiſe was to them 
jointly. K. 1 Kol. 31-4. 40. | ps | Tr 
But, where a promiſe is made to A. to deliver goods to B. 
they cannot both join. R. Hard. 321. LS 

So the heir of him to whom the promiſe was made, ſhall not 
have an afſump/it. R. Fon. 415. If an aſſumpſit be brought, 
it ought to be by the perſonal repreſentative.* Fug 


(F) When an Aſſumpfit does not lie. 
(F. 1.) Upon an Undertaking by Deed. 


UT an aſſumpſit does not lie, if the promiſe be by deed ; 
B for then covenant will lie. R. 1 Rel. 11. J. 2. Vide in 
Covenant, (A. 1.) . 


Tho' it be at the end of a releaſe. R. 1 Rol. 11. J. 5. 2 Cre, 
506. 1 Rol. 517. J. 43. . | 

*So, where a perſon will not rely on the promiſe which the 
law will raiſe, but takes a bond as a ſecurity, he cannot refort to 
an action of ſumpſit. Touſſaint v. Martinnant, 2 Term Rep. 
100,* ; „ 

So it does not lie upon a promiſe to pay a bond, without a 
new conſideration ; for he may have an action upon the ſpecialty. 
R. 2 Cro. 598. R. Mo. 340. : | 15 

[IF plaintiff declare upon a ſpecial agreement, and alſo an inde- 
bit” aſſumpſit, if he does not prove the agreement, he cannot go on 
the A ſumpſit. Weaver v. Burrows, M. 11 G. Str. 648. 

* But if at the trial, it is found there is not ſufficient proof of 
the agreement, he may avoid entering into proof of it, waive the 
agreement and proceed upon the afſſump/ii. 1 Morg. Vad. Mec. 
r N c 

fig a deputy covenant under hand and ſeal to account for fees, 
and afterwards new fees are created, ſumpſit lies not, but cove- 
nan. Bulſirode v. Gilburn, H. 9 G. 2. Sir. 1027.] 


(F. 2.) Upon a caſual Speaking. 


So, it does not lie upon a ſpeech in diſcourſe; as, if a man in 
diſcourſe fay that he will-give ſo much money with his daughter 
in marriage ; for the agreement muſt be complete, upon which 


an afſump/it lies, R. 1 Rol. 6. J. 40. Tel. 17. Ney 11. Dan. 
. | 


(F. 3.) When it does not lie without a Memorandum in Writing. 


By the fat. 29 Car. 2, 3. No action ſhall be brought to 
charge an executor, or adminiſtrator, or any ſpecial promiſe to 
anſwer damages out of his own eſtate, or to charge a defendant 
on a ſpecial promiſe for the debt, default, or ' miſcarriage of 

another, or to charge any perſon upon any agreement in conſi- 

- | 5 FE deration 
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deration of marriage; or upon any contract, or ſale of lands, 


or tenements, or any intereſt in or concerning them, or upon 


any agreement not to be performed within the ſpace of one year; 


unleſs the agreement, or fome memorandum, or note thereof be 
in writing, and ſigned by the party, or by any by him autho- 
riſed, Po | ts 

But an action after the ſtatute, was good upon a promiſe before 


. tho! not in writing. N. 2 Jon. 108. 1 Vent. 330. 2 Lev. 227. 
2 Med. 310. to, | 


So, by the flat. 29 Car. 2. 3. No contract for ſale of goods 
for the price of 10/. or upwards ſhall be good; except the buyer 
accept and actually receive part of the goods ſold, or give earneſt, 
or ſome note or memorandum in writing of the bargain being made, 


and ſigned by the parties, or their agents lawfully authoriſed, 


And a letter written by a man is a ſufficient memorandam, that 
he promiſes the thing contained in his letter. R. 2 Vent. 361, 
Though he goes back from his letter, and afterwards agrees to 
it. 2 Vent. 361. Wid. 3 Burr. 1663, this ſubje& fully dif- 
cuſſed. * 955 f „ 
Ihe declaration need not make mention of the memorandum in 
writing; but it is ſufficient to be proved upon the trial. R. Sa/, 


519. Dan. 68. Vide 2 Fon. 158. — 


Vet if the defendant plead an accord to accept payment by 
another, in ſatisfaction, he muft ſhew that the promiſe of pay- 
ment was in writing; otherwiſe it is no bar. R. 2 For. 158. 
Ray. 451. Vide Accord, (C.) | | 

If a promiſe be to pay 3207. part her own debt, and part being 
the debt of her huſband now dead, an afjumpft does not lie 
without a memorandum in writing ; for the promiſe is entire, and 
the plaintiff ſhall recover the whole, or nothing. R. 2 Vent 
224. 

Tho? it be found by a ſpecial verdi&, that the part due from 
the huſband was paid by the wife before the action brought. 2 
Vent. 224. ; | 

So, if there be a promiſe of marriage, there muſt be a neno- 
randum in writing, as well as where the promiſe is for payment 
of money upon marriage ; for it is within the words, a promiſe 
in conſideration of marriage, and not out of the intent of the act. 
R. 3 Lev. 65. Skin. 24*. Cont. Per B. R. 5 Mod. 411, in 
Harris v. Cage, et Ux. Sal. 24. Cont. Per King C. J. at Maid- 
fone aſſiſes, 1 G. | 


[Parol promiſe of marriage at plaintiſf's father's death, is not 


within ſtatute of Frauds, and is good to maintain action for da- 


mages. Cork v. Baker, H. 3 G. 1. Str. 34.] | | 
So, if an agreement be to aſſign a term for years, as well as 
where it is for an intereſt created de nov. R. 1 Vent. 36m. 
So, if there be a contract with A. for goods, and B. under- 


takes that A. ſhall pay, B. ſhall not be charged for the debt with- 


out writing. Mod. Ca, 250. 1 Sal. 28, % 
| — E. 


| 
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\ So, if a man let out a horſe to H. upon au undertaking by B. 
that A. ſhall re-deliver it, B. ſhall not be charged withont- writ- 
ing; for he is charged for the default of 4. R. Mod. Ca. 250. 
1 Sal, 27. 2 8 os EIT Oy , | 

[So, 1 A. brings ſuit againſt B. for a debt, and ſtays it on 
promiſe of C. to pay him the money due by B. A. cannot main- 
tain aſſumpſit, without note in writing. Fi/A v. Hutchinſon, T. 
32 & 33 G.2. 2 Wilſ. 94] . - 

Yer if A. be ſued for appearing for B. without warrant, and 
he promiſe 10/. for forbearance of the ſuit, a memorandum is not 
neceſſary ; for it is not a promiſe for the debt of B. but for his 


own debt. R. 5 Mod. 205.] | | 

[Nor on a promiſe by a third perſon preſent in court, to pay 
plaintiff damages and coſts in action for aſſault and battery, if he 
would withdraw his record, Read v. Naſh, T. 24 & 25 G. 2. 
1 Wi. 30s.] | 


[So if a tenant owing rent aſſigns his goods for the benefit of 
his creditors, and landlord comes to diſtrain; on aſſignee's pro- 


miſe (without writing) to pay if landlord does not diftrain, 


aſſumpſit lies. Williams v. Leaper, P. 6 G. 3. 2 Will. 308. 3 


a 
B. M. 1886. | „ 5 
So, an agreement to pay upon marriage ſhall be good, without 


a memorandum in writing, though the marriage was not within a 


year; for it was poſſible to be within the year, and therefore it is 


caſus omifſus. R. in B. R. 9 M. 3. (cited Comyn#'s Reports 50. 7. 


Fer Holt, Shin. 326. R. Shin. 35 3. | 
So, if B. undertake the payment for goods delivered to A. 


there is no need of a writing ; for B. is charged as the original 


debtor Mod. Ca. 249, 250. 1 Sal. 28. 
So, if A. upon the ſale of a horſe promiſe, that if the buyer 


do not like him, upon returning of the horſe to B. he will repay 
him, otherwiſe A. will; A. is the debtor. R. 3 Lev. 363, 4. 


So, a promiſe, which by contingency may be within the year, 
or afterwards, need not be in writing : as, to pay upon the re- 
turn of a ſhip. R. 1 Sal. 280. | | 

So, if A. ſay, my brother ſhall pay, &c. A. is the original debtor. 
R. F. g. 302. 


Or, my brother ſhall not leave the kingdom, till he pay, Sc. Semb. 


F. g. 202. | 
| (Parol promiſe to leave plaintiff a legacy, in conſideration of 
ſeryice to be performed, is not within the ſtatute. Fenton v. Em- 
lers, H. 2 G. 3. 2 B. M. 1278.] 8 1 
[Buying and ſelling at auctions is not within the ſtatute of 
frauds. Semb. But certainly the auctioneer's ſetting down in 


writing the price, the buyer's name, &c. is ſufficient. Simon v. | 


| Meotives, T. 6G. 3. 3 B. M. 1921.] © | 
*If a perſon, for whoſe uſe goods are furniſhed, be liable at 


all, any other promiſe by a third perſon to pay that debt muſt be 


in writing, otherwiſe it is void by the ſtatute of Frauds. Mat- 
en v. Wharam, 2 Term Rep. 80.* | | 


Vor. I, | P | And 
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* And there is no diſtinction between a promiſe to pay for 


Maes 4 - 


goods furniſhed to the uſe.of another made before they are deli- 


vered, and one made after. bid. and Cowp. 227.* 


_ *A, promiſe in theſe words, If you do not know him, you 


know me, and I will ſee you paid,” not being in writing, is void 

by the ſtatate of Frauds, 16. a . | 
*$o, “ You muſt ſupply my mother-in-law with bread, and I 

will ſe: you paid.” Id, and Comp. 327. (a.) | | 


(F. 4.) Does not lie for an unlawful Thing. | 


So, an afſumpſit does not lie upon a promiſe to do an unlawful 
thing ; as, to give money for a preſentation to a donative ; for 
that is ſimony. R. Cro. Car. 337, 353, 361. 1 Rol. 18. J. 5. 
Vide poſt, (F. 7.) : | ES TAR 


To return part of the portion, which ſhe had upon her mar- 


tiage; for that is fraudulent to the huſband. R. 1 Rol. 21. J. 


5. Coo. El. 774. But it ſeems, that the action will lie ex ri- 
gore, unleſs covin be pleaded, tho? the judgment was ſtayed for 
the male practice. Mo. 468. Ow: 63, 

So, it does not lie upon a promiſe by an under-ſheriff, to pro- 
eure an inquiſition to be found for goods upon an elegit ; for it 


is contrary to his office, who ought to return an indifferent jury, 


and not procure any inquiſtion, R. 2 Fon, 24. 

Nor, upon a promiſe to pay fo much, for maintaining ſeveral 
ſuits for him, over and above his expences ; for that will be 
maintenance, 1 Leo. 179. | 

To permit his recovery of the plaintiff *s goods in the poſſeſſ- 
on of A. in a ſuit commenced by the defendant in the name of 
2. R. 1 Leo. 179. | HE 

To give 40s. if he did not beat 4. out of ſuch a cloſe. R. 2 
Lev. 174. | | 

And if a promiſe be to do two things, and the one is unlaw- 
ful, it is void for the whole. R. 2 Fon. 24, Vide ante, (B. 13.) 
foft, (F. 7.) 


But, a promiſe to pay intereſt is lawful, if it do not exceed 


Dub. I. 20. 30. K. acc. Cro. Car. 272. Pal. 291. 

Or, to abſtain from the exerciſe of his trade in ſuch a town, 
upon confideration of ſo much money for his ſhop, or upon the 
marriage of his daughter, or the like conſideration. R. 2 Cu. 


396. 1 Rl. 16. . 50. 17. J. 5. Vide in Trade, (D. 3.) 


the rate allowed by ſtatute. Cont. per two 7. 1 Rol. 18. J. 15. 


To fave harmleſs an under-ſheriff, if he makes ſuch a one his 


ſpecial bailiff. R. 1 Rol. 16. J. 30. 3 Leo. 227. | | 
So a mutual promiſe of marriage is lawful ; for it is not an 


at merely ſpiritual, R. I Rol. 22. J. 5. R. 1 Std, 180, Ke + Lev, 


(«) But if the credit was given to the promiſer originally, and the 
party furniſhing the goods, cannot recover againſt the perſon for whoſe 
uſe they were furniſhed, then reaſoning e converſo the perſon promiſing 
muſt be liable; as if he ſay let ſuch a one have goods and J will pay 


you, or look to me for the payment, 
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147. R. per three J. Vaughan cont. Cart, 233, Adm. 1 Keb, 
$86. Vid: ante, (B. Toh 
So, a promiſe, in conſideration of diſcharging him from his 
promiſe of marriage. R. 1 Rol. 470. I. 5. St. 295. 303, ; 
So, the man may have an afſump/it upon a mutual promiſe of | 
marriage, as well as the woman. R. 1 Sal. 24. 5 Mod. 5 r. 


Carth, 467. 


But, in this action, a a of himſelf to be married, muſt 


be averred. Carib. 467, 8. 


(F. 5.) Does not lie without a Conſideration, 


An aſſumpfit does not lie 3 e as, if a man, 
without more, promiſe to build an houle for other” - for thats is 


nudum paclum. 1 Rol. 9. l. 41. 


Or, in conſideration of friendſhip, or affection, Ic. R. 2 Leo. 


30. 
Does not lie for 8. betted againſt 14. at a horſe - race; for 


the 140. could not be recovered, as contrary to 9 A. c. hs 


Blaxton v. Pye, P. 6G. 3. 2 Wilf zog.] 
| (But it is not neceſſary in the declaration to ſhew the 3 


deration, if it is neceſſarily implied: thus, in action for a port- 
duty, it need ſet out none ; for making the port is a conſideration. 
Mayor of Yarmouth v. Eaton, T. 3 G. 3. 3 B. M. 1402. 


(F. 6.) Or, if the Conſideration be executed. 


So it does not lie, if he conſideration be totally executed; ; as, Vide ante, 


in conſideration that the plaintiff had bailed in time paſt the (B. 12.) 
| ſervant of the defendant. R. Dy. 272. 1 Nol. 11. J. 25. ; 


Or, expended money about his affairs, without ſaying, at his 


requeſt. R. 1 Rol. 11. I. 20. 
{Or for work and labour done by plaintiff for defendant, calef 


it be laid to be done at his requeſt: | Hayes v. Warren, P. 5 G. 


2 Str. 933. ] (a) 

Or, expended money for the defence of his term, now ex- 
pired. R. Mo. 2 20. 5 
Or, had lent money, (if it be repaid. ) R. Mo. 643. Crs EL. 

865. R. Cro. El. 442. 
Or, had paid a debt at the day when due. R. Cro. EL. 193, 4 
1 hay _— money for his uſe, without ſaying, at his requeſt 
3 Lev, 366 
80, if a conf deration be alledged to be executory, and the 
Jury upon non. I ſumpſit find it executed. R. 3 Leo. 98. 


(a) Mr. Juſtice Wilmot fag 8. 3 Burr. 1671, Many of the old caſes, ſpeak- 
ing of contracts without conſideration or on a paſt conſideration, are 
ſt ange and abſurd; ſo alſo are ſome of the modern ones, particularly 
that of Hayes againſt Warren; ſo that it would ſeem in his opinion, and 
it-appeared to be that of the court, that the bare circumſtance of the 
conſideration being poſt, is no objection to its ſupporting an umg. 


EO (F. 7.) 
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(F. 7.) Or be unlawful, 


So, if the conſideration be unlawful ; as, in conſideration that 
an under-fheriff ſhall have fo much for the execution of procefs ; 
for it is the duty of his office. R. 1 Rel. 16. J. 15. | | 

Tho' ir be only his due fees, if it be not ſo expreſſed, and if 
they be offered by a ſtranger. R. 2 Cro. 103. 1 Rol. x6. J 20. 

Otherwiſe, if offered by the party, who ſues the proceſs. R. 


NM. 468. Cro. El. 654. 1 Rot 26; J. 25. 


So, a promiſe to indemnify an under-ſheriff, if he makes exe. : 
cution upon ſuch goods, is unlawful; for he ought to take notice 


of the goods of the party at his peril. Per tas F. 1 Kol. 26, 


J. 16. R. cont. 2 Cro. 652. Qu. whether it be not every day's 
practice to indemnify the ſheriff in ſuch caſes, and whether it be 
not lawfal.* | | | | . 
So, to indemnify an officer, who delivered him goods attached, 
before judgment. R. Cro. El. 230. 3 Leb. 236. | 
[So, to pay plaintiff, (a bailiff) fix guineas, in conſideration 
that he will accept defendant and another as bail for a priſoner. 
Stotgſbury v. Smith, H. 33 G. 2. 2 B. M. 924. | 
So, in conſideration that an attorney will enter ſatisfaRtion up- 
on à judgment in a cauſe, in which he was attorney; for after 
judgment, his warrant is dętermined, and he cannot do it withou 
the licence of his maſter, R. 1 Rol. 16. J. 10. 
In conſideration that he will not give his teſtimony in ſuch a 
ſuit. 1 Leo. 180. 8 „„ 5 
That he will procure him to be preſented to ſuch a benefice; - 
for it is ſimony. N. Jon. 341. Vide ante, (F. 4.) | 
So, to pay plaintiff 2/. per cent. to procure a purchaſer of de- 


| fendant's place in the cuſtoms is bad, and within „at. 5 & 6 Hd. 


6. c. 16. Stackpole v. Earle, H. 1 G. 3. 2 Will. 133.] ES 
That he will diſcharge him from a debt due to his maſter. R. 


2 Lev. 161. 3 | Ss 
But a promiſe to a ſheriff to pay the debt, if he will reſtore the 


goods taken in execution, is good; for it is no more than a ſale 


of the goods, R. 1 Sal. 28. h | 
Or, to fave him harmleſs, if he permits the priſoner to ſtay at 


his houſe until ſuch a day. K. 2 Lev. 17. 


And if a promiſe be in conſideration of two things, and one 
of them is unlawful, it is void for the whole. K. 2 Cro. 103. 
Vide ante, (B. 13.—F. 4.) © 15 


(F. 8.) Or, not beneficial roche Defendant, nor detrimental to 


the Plaintiff. 


. ſtranger to the conſideration can maintain no action. Crow 

v. Rogers, Tr. 10 G. Sir. 592.] „ 5 
So, if the conſideration be not beneficial for the defendant, nor 

gives any trouble. or detriment io the plaintiff; as in conſidera- 
. . | "0; tion, 
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tion, that he is adminiſtrator, and has aſſets; for he would" be 
1 Rol. 24. J. 30. $38 | | | 

Or, in conſideration of forbearance, when he was not charge- 
able; as if an executor has not aſſets. R. 2 Mb. 702, 3. 


Or, by an heir who has no aſſets. K. 1 Rol. 28. J. 35. : 
So, if an heir promiſe, in conſideration of the forbearance of 


So, if a woman upon the ſame conſideration, promiſe payment 
of a debt of her huſband's, tho' ſhe has goods in her hands; for 
they may be paraphernalia, R. 1 Rol. 28. |. 40. 


"6 30. ILY 
Or, a debt due from her ſon during his infancy. 1 Rol. 18, 
. 40. . | | — 1 
Or, an executor promiſe upon forbearance of a debt contract- 
ed by his teſtator, when he was an infant. R. Cro. El. 126. & 
Leo. 114. 1 WR | | | 
So, if an infant at full age, in conſideration of forbearance, pro- 
miſe payment of money borrowed by him in his infancy. R. 1 
Rol. 18. J. 50. Cont. Cro. El, 127. 1 Leo. 114. but Wray J. 
there acc. Vide ante, (B. 1.) 5 2 Fe I 
So, if an infant promiſe, in conſideration of forbearance of s 
ſuit againſt him upon a bond. -Cro. EI. 7oo. by Fenner, but 
Clench cont. 1 Rol. 18-4, 560. 
*It ſeems now to be clear that a promiſe made after full age 


reply to a ples of infancy, that the defendant, after he attained 


Rep. 648.* . | | 

So, if an huſband, after the death of his wife, promiſe a debt 
due by the wife before coverture. R. 2 Cro. 257. R. Tel. 184. 
1 Bul. 44. Be | . | | 
So, if a man in conſideration of forbearance, promiſe payment 


ſtration; for he was not liable at the time of the promiſe. R. 
Mo. 685. Wide caſe of Rann et al, executors of Mary Hughes 
v. Hughes, B. R. Hil. 14 G. 3. 1 Morg. Vad. Mec. 124.* 
Or, promiſe payment to the aſſignee of a debt, if he has not a 
letter of attorney to ſue, or releaſe ; tor the property remains in 
the aſſignor. R. 1 Rol. 20. I. 20. 


queen; for the queen may ſue. R. Mo. 701. Cro. El. 653. 
1 Rel. 26. 1 %%/n, ; . | 

Or, promiſe payment to one, who has a note from a debtor to 
receive the money of the defendant ; unleſs it appear, that the 
defendant was indebted to the debtor, R. 1 Vent. 9. 1 Sid. 396. 
Vide 1 Rol. 29.-1. 5. 7 LEA | 


* 


So, 


charged de Bonis propriis, without any advantage to himſelf. R. 


a ſuit in chancery, to which he was not liable. R. Cro. El. 206. 


Or, a debt due to a ſurety for her huſband. R. 1 Rol. 25. 


will bind him, for it has been lately ttled, that, if the plaintiff 


twenty-one, confirmed the promiſe, and the defendant rejoin that 
he did not, the plaintiff need only prove a promiſe, and the de- 
fendant muſt ſhew that he was under age at the time. 1 Term 


of a debt of an inteſtate, tho? he afterwards takes oat admini- 


Or, promiſe payment to the aſſignor after an aſſignment to the 
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So, if a man promiſe payment to an aſſignee, in conſideration 
that he will accept him for his debtor. R. 1 Sand. 210. 

Or, promiſe payment of a debt due to 4. to whom the plain- 
tiff 's wife was executrix ; if it does not appear, that his wife is 
alive. R. Tel. 8 4. 5 „ 

Or, money, which he himſelf owes. R. 1 Vent. 258. 

So, if a ſeme executtix make an account with A. for a debt of 
her huſband's, and a balance being due to A. promiſe payment. 
K. Het. 1. 5 9 

So, if a man promiſe, in conſideration of relinquiſhing an /, 
 ſumpſit, which was void. R. 1 Rvl. 26. l. 10, 5 

Or, in conſideration of a diſcharge, if an arreſt was tortious. 
R. Tel. 25, 6. | 5 „ 

In conſideration, quod quer. multa beneficia intulit to the defen- 
dant, without ſaying, Wat. R. 1 Sid. 413. ä 

So, if he promiſe, in conſideration of a leaſe at will; for he 
may determine it at his pleaſure. R. 1 Rol. 23. J. 37. 5 

In conſideration of a ſurrender of a leaſe at will; for the leſſor 
might determine it, unleſs there was a doubt, whether it was a 
leaſe at will, or for years. R. 1 Rol. 23. I. 25, 35. R. 1 Brownt, 


3 > 
So, if a woman promiſe, in conſideration, that he will permit 
her to take out adminiſtration to her huſband ; for it belongs to 
her. R. Mo. 685. I Leo. 240. „ n 
S8o, if a man promiſe, in conſideration, that goods are deliver- 
ed to him to re- deliver them; for the bare cuſtody is more a 
charge than a benefit. R. cont. but. judgment reverſed. Tel. 4. - 
KR. acc. Tel. co. R. Tel. 128. Cont. 1 Sal. 26. | 


If the conſideration be void, the defendant may demur to the 


declaration. 1 Vent. g. | | 
(8) How an Aſſumpfit map be dilcharged. 


F a man make a promiſe, he to whom it was made, before a 
breach may diſcharge it by parol. Per Hought. 2 Cro. 
(620.) Treſwaller and Keyne, R. Cro. Car. 384. R. 2 Leo. 
214. Per Twiſd. 1 Sid. 177. Adm. 1 Sid. 293. Adm. 2 
Mod. 44. 1 Mod. 205, 6. Adm. 3 Lev. 238. | 

So, after part performed, he, to whom the promiſe was made, 
may diſcharge the reſidue by pasol. R. Ray. 42. 

So a ſubſequent inconſiſtent promiſe between the ſame parties 
diſcharges the precedent ; as, if. A. promiſe to marry B. within 
three months, and afterwards make a promiſe to her to marry 
her within four months. Agr. in B. R. 1658. between Hite and 
Chaplin. . 5 5 | 

Otherwiſe, if the laſt time had been within the three months. 
B. R.. between Hite and — -. | | 

So, if A. be indebted to B, and afterwards they come to an ac- 
count for all matters between them, this is a diſcharge of the 
debt. R. 2 Mod. 44. 1 Mod. 205. Vide in Pleader, (2 G. 11.) 

So, if upon a loan a man promiſe the re-delivery of the thing, 


and 
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and afterwards a ſtranger, who has the property, by force with- 
out his conſent takes it out of his poſſeſſion, whereby he cannot 
re- deliver it; this taking is quaſi an eviction, and diſcharges the 
promiſe. R. Tel. 22. | | ; 

So, if an horſe was lent, which before the re-delivery dies. 


R. 1 Fon. 179. Dan. 67. 


So, if a man undertake to build an houſe before ſuch a day, 
and afterwards a plague happens, and continues till the day; be 
ſhall be excuſed by this neceſſity for not doing it at the day, if ge 
build it afterwards ; for he is not obliged to hazard his life. R. 


1 Rol. 450. J. 30. 


But if the thing promiſed become afterwards impoſſible by 8 
act of God, that does not excuſe him; for he took upon himſelf 


to do it. R. 1 Rol. 450. J. 20, 25. Vide Condition, (D. 1.) 
Aſter performance, or after breach of a promiſe, a diſcharge by 


him to whom the promiſe was made, is not good without deed or 


other conſideration · Aam. 1 Sid. 177. 2 Mod. 44. R. 2 Med. 
259. | „ we: 

As, if one promiſe 4/. to another, if he goes to Londen, and 
ſearches for a will; and he goes and makes ſearch 15th April, an 
agreement between him and the defendant 16th April, that he 


ſhall not make the ſearch, nor have the 4/. is not ſufficient. R. 


2 Cro. (620.) Treſwaller and Keyne. | 

If he promiſe to deliver an horſe, or give 5]. upon requeſt, a 
diſcharge after requelt is not ſufficient. R. 1 Mod. 262. 

So, upon a promiſe for finiſhing ſuch a buſineſs of the defen- 
dant, if after labour in it by the plaintiff, and before concluſion, 
he countermands him, that does not diſcharge his promiſe, 'but 


the plaintiff ſhall recover, as if he had not been countermanded | 


before the finiſhing of the affair. R. 3 Lev. 244. 


So, a diſcharge, or countermand by parol by him, who made 


the promiſe, before any breach or performance, is not good. R. 


2 Cro. 483. 1 Rol. 32. J. 45. i 8 
So, payment of a ſum, in ſatis faction, after breach, ſhall not be 


a diſcharge. R. 4 Mod. 250, Vide Accord, (B. 1.) 
(H) The Proceeding upon an Aſumpfit. 
ol | HET (H. 1.) Original. | 


Y the flat. 19 H. 7. 9. like proceſs ſhall be in actions on the 


caſe in B. R. and C. B. as, in treſpaſs and debt. 
And therefore, in C. B. (and likewiſe in B. R. when the pro- 


ceeding there is by original,) the proceſs muſt be attachment, 


diſtreſs, and fo to outlawry. 


(H. 2.) Declaration. 


— 


hen a declaration in aſſump/it ſhall 4 dived; F< 
Pleader, (C. 2, &c.) oe 20 x; ae | ide in 
In what county it ſhall be brought. Vide Action, (N. 11, 12.) 


Viſtinct 


LY 
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Diſtind matter ſhall not be joined with it in the ſane declara. 


tion. Vide Adion, (G.) 
It muſt be certain ; and therefore if it does not ſhew the olaie. 


tiff, or defendant certainly, it is bad. 1 5 
[If the declaration is, that the defendant and another fecir a 


promiſſory note, it is bad. Meale v. Ovington, M. 2 G. 2. Ld, 
Raym, 1544. | 


[Or, that the defendant and another jointly « {evenally pro- 


miſed, it is bad; W to be, jointly and ſeverally. Ibid.] 
If the declaration ſays, quod def. folveret, omitting afſump/ 
uper ſe, it is bad. R. 1 Sid. 246. Dan. 74. Semb. 2 Rol. 464, 


[IF ſuper ſe afſump/it is omitted, it 18 bad, even after judgment, 


Lee v. Welch. H. 1 G. 2. Str. 793. Ld. Raym. 1516. | 
But, if the declaration ſays, That the defendant aſſumed /olvere 


without ſaying to whom, it is good; for it ſhall be intended to him 


from whom the conſideration comes. Vide ante, (A. 5.) R. Ny 


38. Vide Sid. 246. 
If it ſays, quod cum afſumpſit, Ic. without ſaying directly, quod 


aſſump/et, it will be well. R. Hard. 1. 1 
So, if the declaration ſays, that the defendant aſſumed to pay 


eidem def. (inſtead of quer.) it is good. R. 1 Rol. 15. J. 20. 


So, if the name of the defendant be omitted, ſo that it does 
not appear who aſſumed; for it ſhall be intended, that the defen- 
dant aſſumed. R. cont. Cro. El. 913. My 50. R. acc. Lut. 238. 


Vide Lut. 235. R. acc. 1 Sal. 26. 5 Mod. 305. 
So, if in the ſecond count the name of the defendant be to- 


tally omitted; for that is coupled with the firſt. R. Lut. 235. 


Sal. 663. Vide 5 Med. 306. 7 
So, if it be ſaid, that the defendant being indehted for money 


received to the uſe of the defendant, (for the plaintiff) it is gogd 


after verdict. R. inter Palmer and Stavely, P. 13 V. 3. B. R. 
 ( Reported Sal. 24. 1 Ld. Ray. 669.) | 


So, if it be ſaid, that the plaintiſſ aſſumed, (where it ſhould be 


the defendant,) it ſhall be aided after verdict, as a miſtake of the 


clerk, where rhe plaintiff and defendant were well named before. 
Vide Amendment, (T. 2.) EO 

And, by the fat. 16 & 17 Car. 2. 8. after verdict, no judg- 
ment ſhall be ſtayed or reverſed for miſtaking of the Chriſtian or 
ſurname of the plaintiff or defendant in any declaration, c. 


| Where the right name or ſurname, in the ſame or any preceding 
record, writ, plaint, or roll, is once truly alledged, Vide Amend. 


ment, K. I, 3. ; : . 
And therefore, if the plaintiff be named for the defendant, 4 


2 contra, it ſhall be amended after verdict. R. 1 Sid. 306. Vide 


Cut. 235. 


Bur, if a declaration be, quod cum quidem A. was indebted to 
the plaintiff, the defendant upon forbearance aſſumed, Cc. it 


will be well, tho” no Chriſtian name of A. be mentioned. Court 


divided, 2 Lev. 197. . | 
So, a declaration in afſump/it muſt ſhew the certain time, and 


place of the promiſe. Vide in Pleader, (C. 19, 20.) - Fa 
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So, _ muſt ſhew, that the undertaking was certain. Vide ante, . 


( 15 if it be aſcertained by an averment, it is ſufficient; as, 


a promiſe to pay quantum mereret, with an averment quad meruit 
bhi is good. R. Cro. El. 149. R. 2 Go. 370, 619. K. 
Cra. Car. 77. Vide ante, (A. ..] | 
To pay quantum diſpenderet for officers, with an averment, that 
he expended ſo much for them. R. Ray. 9. Vide in Pleader, 


(C. 61.) 0 5 f 
So, it muſt ſhew the certain cauſe of the debt for which the 


defendant made the promiſe ; and therefore, indeb. af}. for money 


ante tunc debit. is not ſufficient, without ſaying, for what cauſe 


due. R. 10 Co. 77. @. R. 2 Cro. 207, 213, 642. Hob, 5. 


K. Noy 146. R. 1 Bul. 153. R. after verdict, Cro. Car. 6. 31. 
KR. 1 Sid. 182. R. 1 Sho. 347. Dan. 60. 5 
But in aſſump on the judgment of a foreign court, it is not 


© neceſſary to ſtate the cauſe of action on which judgment went. 


Doug. 1, 4, 5.* | ; 
So, for money tam antes quam poſtea recept' is bad; for that 
goes to a time after the action commenced. R. 3 Lev. 335. 
Vide Aclion, (E.) | 
Or, quas ſolviſſe debuifſet ſecundum agreamentum inter eos; for 
perhaps the agreement was by deed, bond, &c. R. 2 Lev. 152. 
But, for wares ſold, money received to his uſe, Sc. without 


ſaying, for what wares in particular, &c. is ſufficient. R. Hob. 5. 


K. 2 Cro. 207, 245. R. 1 Rol. 24. R. Mo. 854. R. Ow. 123. 
An indeb. for guineas lent, without ſaying, how many, is ſuffi- 


cient. Per Holt. Sal. 446. 3 
And, if it ſay indeb. in 130. Tos. for nine guineas, it ſhall be 
intended guineas of 40s. for there are ſuch. Sal. 446. © 


So, for diet pro divepſic menſibus, without ſaying, how many. 


R. Sal. 557. OE 

So, pro opere facto, R. 1 Mod. 8. 1 Sid. 425. | | 

So, if it be indebitatus 42 ſalurio; pro pramio upon a policy 
of ſuch a ſhip, c. it is ſufficieat, without ſaying, how many. 
R. 2 Lev, 153. | . 


For goods fold to the wife, for the uſe of the huſband. R. 1 


Sid. 425. | | Eh 7 
In action for meat and drink for a wife living ſeparate from 


her huſband, they mult be deſcribed as found for the wife, and 


not for the huſband generally. Ramſden v. Ambroſe, M. 5 G. 
Str. 127.) | „ 

So, if the action is founded upon another conſideration, as 
forbearance, Ic. there is no need of ſhewing the cauſe of the 
debt. R. 2 Gro. 397, 548, 593. R. Hob. 18. 216. R. 1 


Brownl. 14. 1 Pul, 153. R. 3 Bul. 207. R. Mo. 85 3. Dan. 
5 ; e 
So, an indeb. 40. pro decimis, pro labore, Pro ſcrwitio, Se. : 1 


Sid. 425. Dan. 69, 70. | 

So, in an igſimul computaſſet for money due by the defendant to 
the plaintiff, it is ſufficient, without ſayjng, for what cauſe due. 
K. Hob. 88, 2 Cro. 60z, _ 8 


So, 
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80, it muſt alledge the whole promiſe; for ater alia promiſe 
is bad. N. Al. 5. Mar. 100. | 
So, in conſideration, quod afſuraret terras predid. (reciting quod © 
cum fuit ſeifit, de diverſis terris, is bad, without ſaying, bat lands 
in particular. K. Tel. 110. | 
So, a declaration, that the defendant promiſed to pay his coſts, 
without ſaying how much he had expended, is bad. R. Cre. El 
276. | 
That the plaintiff had done ks beneficia for the defendant, 
without ſaying, what. R. after verdict. 1 Sid. 413. 
But, in conſideration, that at the requelt of the defendant, 


 feciſſet dwerſa veſtimenta, without ſaying what in particular, is 


good ; for the defendant knew they being made at his requeſt, 


R. per three F. Cro. Car. 573. K. 2 Sand. 373. 
Or, had found victuals for the defendant, his retinue, and 


| fervants, without-ſaying for zvhom, or for what time. R. Ray. 8. 


Or, had found neceffaries in his ſickneſs, without ſhewing 7 


R. 3 Bul. 31. 1 Rol. 173. 


So, a promiſe to pay tantas denarior. ſummas rationabiliter ba- 
bere merunſſt, without ſaying, quanias ipſe pro eiſdem, is ſuſſicient. 


Ke. Sal. 557. 


Or, 1 habere meruit, for meritus fait, or merucrit. R. 
Sal. 558. 

So, if the words, in e are omitted; where the ac- 
tion is founded upon a W which imports a confideration. 


Tul. 237. 


H. 4.) 
Other re- 
quiſites. 


So, if thereare ſeveral counts for the ſame. cauſe, without ſay- 
ing aliæ, it will be good after verdict. R. 1 Sal. 21 8 


| 80, i it 32 alledge performance of the cauſe, or conſideration 
of the promiſe. Vide in Pleader, (C. 51.) 

Except where there are mutual promiſes. Vide in Pleader, 
E, Vet where there are mutual promiſes, if one thing is expreſſed 
to be done in confideration of a thing on the other part, and is to 
be done at a day ſubſequent, performance of the conlideration 
muſt be alledged. Vide in Pleader, (C. 53.) 

Otherwiſe, if it be to be done at a day precedent, Vide in 
Pleader, (C. 55.) 

And it is not ſufficient, that the performance be alledged in the 
words of the conſideration to be performed, if it be not alſo ac- 
cording to the intent. Vide in Pleader, (C. 58.) 

And it muſt ſhew an exact performance. Vide in Plader, 


(C. 59.) 
And ſo certainly, that the court may adjudge it to be well per- 


formed. Vide in Nader, (C. 60.) 


But if it ſhew. a certain and exact performance, i it is ſufficient 
in general terms. Vide in Pleader, (C. 61.) 
So, the declaration muſt aſſign a breach of the promiſe. Vide 


in Pleader, (C. 44.) 


And it is ſufficient to be aſbgned i in the words of the promiſe. 
Vide in Pleader, (C. 45. FE B 
1 


* 
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Or, if it varies from the words, if it be purſuant to the ſenſe 


and intent of the words, it is good. Vide in Pleader, (C. 46.) 
Bur, if the breach aſſigned 1s larger or ſhorter than the promiſe, 
it is bad · Vide in Pleader, (C. 47.) _ ' | 5 

© $80, the declaration generally ought to aſſign a requeſt, and 
notice. ide for this in Pleader, (C. 69, &c. 73, &c.) | 

And ought to have a good concluſion, Vide in Pleader, 

(C. 84.) | | 

5b idee will not hurt it. Vide in Pleader, (C. 84.) 
In g ſumpſit for a fine aſſeſſed on admiſſion to a copyhold eſtate, 

the plaintiff muſt prove that the ſum laid to have been aſſeſſed, 

does not exceed two years improved value of the eſtate, for he 


cannot recover a leſs ſum than that laid in the declaration, it being 


a preciſe duty. Doug. 731, 732.“ 


*But the declaration in ſuch action may ſtate generally, that 


the defendant was indebted to the plaintiff, in ſuch a ſum, (vis. 


the amount of all the fines due) for reaſonable fines due and pay · 


able to him. Id. 727, in the nctes.“ 


h (H. 5.) Pleas in Aſſumpſit. 


To a declaration in an afſump/it, the general iſſue is, non aſ- 
ſumpfit. Cl. Aſſ. 71. e | 


murrer. R. Cro. El. 470. R. Pal. 393. 

But it ſhall be aided after verdict by the fat. 32 H. 8. 30. 
Vide Cre. El. 470. Mar/ham v. Gibbs, M. 9 G. 2. B. R. H. 
173. Vide in Amendment, (O.) 


To ſeveral counts in an afſumpfit upon ſeveral promiſes, the 


defendant may plead, non afſump/jit generally. 1 Sid, 333. R. 


Cro. Car. 219. K. 2 Cro. 544. | 
So, in an action upon the caſe upon an afſump/it of the teſtator, 
if the defendant ſay, non aſſumpſit generally, it ſhall be good, after 
verdict. R. 1 Sid. 292. Vide in Pleader, (2 D. 8.) 
But, to an intire undertaking he cannot plead, non aſſumpſit to 
part, and payment to the other part. R. Mar. 100. 
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(H. 5.) 
Non aſſump- 
And, if the defendant plead not guilty, it is bad upon a de- | 


By the „at. 21 Fac. 16. all actions of account, and upon the - (H. 6.) 


caſe, &c. other than ſuch accounts as concern the trade of mer- N 
chandize between merchant and merchant, their factors or ſer-/* i 
vants, ſhall be commenced within fix years after the cauſe of 


action, and not after. Vide ante, (D.) 


Provided, if any judgment be reverſed by error, or arreſted 


after verdict for the plaintiff, or be brought by original, whereon 


the defendant is outlawed, and the outlawry reverſed, the plaintiff 


may have a new action in a year after ſuch reverſal, or arreſt of 
judgment, and not after, od be 


Provided an infant, feme covert, non compos, a perſon in priſon, 


or beyond ſea, at the time of the cauſe of action accruing, ſhall 
have liberty to bring an action within {ix years after being of ſull 


age, 


* 


* 


a Inmp= 


15 


ra ſex 


ny 
* 
” 


plea muſt ſay, cauſa aclionit non accrevit, &c, R. Sal, 422. 
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age, diſcovert, of ſane memory, at large, or returned from he. 

yoad the ſeas. | 

And therefore, if the cauſe of action aroſe ſix years before, 

the defendant may plead, quod non afſumpfit infra ſex anny, 

2 Sand. 118. | - _ | 
And the plea does not vary, tho ninety-two days by the, far 

i W. & M. are excluded out of the fix years; for that ſhall come 


from the other ſide. R. 3 Lev. 283. 


And this plea admits a cauſe of action before the fix years. 


2 Vent. 151. 7 | 
And therefore, the plea will not avail, if he promiſe within 

ſix years, tho' it be without a new conſideration. N. per ten 

25 H. 10 W. 3. Semb. 2 Vent. 152. 5 Mod. 426. Carib. 471. 
al. 29. : 


IIf plaintiff, as aſſignee of a bankrupt, declares that defendant 
was indebted to bankrupt, and promiſed to plamtif}, and defendant 
pleads the cauſe of action did not accrue to bankrupt within fix 
years, it is ill. Skinner v. Rebow, M. 5 G. 2. Str. 919. ] 

[So, it cannot be pleaded after money is paid into court. Mead 
v. Wyndham, H. 1721. Bunb. 1oo. 335 


Or, if he acknowledge the debt within ſix years, it is evidence, 


though not concluſive. R. per ten J. H. 10 W. 3. 5 Mod. 420. 
Carth. 471. „ 
Or, if he ſay, Prove it due, and I will pay you: Per Holt, 
and nine other J. H. 10 W. 3. Carth. 471. Sal. 29. 5 Mod. 
26. 7 Hs OR | 
1 Vet, a conditional promiſe within the ſix years is not ſufficient. 
Per Holt, at Hertford, 13 W. 3: | | a 
Nor, in an action againſt ſeveral, who all plead non afſumpſt, 


is it ſufficient for the plaintiff, that one of them promiſed within 


the ſix years. R. per three J. Vent. cont. 2 Vent. 1 51. 

The defendant muſt plead the ſtatute, otherwiſe the plaintif 
ſhall recover, tho' the declaration alledge a promiſe ſix years be- 
fore. 1 Vent. 191. R. Cro. Car. 160. R. cont. Cro. Car. 115, 


1 Lev. 110. | Ds 
The defendant uſed in nom afſumpſit infra ſex annos to recite the 


| Natute at large. 2 Mod. Ent. 142, | 
But now it is not the courſe, nor is it neceſſary, 2 Sand. 119, 
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the defendant ought to ſay, quod cauſa ationis non accrevit infra 
ſex annos. R. 1 Vent. 191. But the precedents are cont. 2 $ 
118, 123. Tut. 243, 257. 2 Vent. 25 5. | 

And therefore, if a promiſe be ten years before, to pay upon 
requeſt, fe. and requeſt be made within the fix years, the ſtatute 
is no good plea; for the cauſe of action was the requeſt. K. 
Cru. Car. 139. R. 1 Lev. 48. | 

So, where the conſideration of the aſſumpſit is executory, the 


, 


Yet, non aſumpſit infra ſex annos ante billam, is not well ; for 
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So, in * action by an adminiftrator, if the adminiſtration was 
granted within the fix years, tho' the inteſtate died before the fix 


rs. Skin. 5 | 
nf a Writ 15 445 out in time, and plaintiff dies, and his ex- 
ecutor ſuffers four years to elapſe before he proceeds, cauſa actio- 
nis non accrevit infra jex annos, is a good plea. | Wilcocks v. Hug- 
gins, 7. 5 C. 2. Str. 907. ] | | 


be pleaded, but on non aſſumpſit they may. Barnes 361.] 


Remington v. Stevens, T. 21G. 2. Str. 1271.] 


action accrued, and ſued within ſix years after full age, Cc. 
Lut. 243. R. 2 Sand. 120. 2 Sid. 453. 


oned, and not treſpaſs upon the caſe, yet all ations upon the caſe 


ead are within the equity of this proviſo. R. 2 Sand. 120, 121. 1 
Sid. 453. R. Lut. 243. R. per three J. 2 Mod. 72. a 

ce, And, though the ſix years elapſe during the nonage, an infant 

26. may ſue afterwards during his infancy, without waiting till his 

age. R. 2 Sand. 120, 121, 1 ; | 

olt, So the plaintiff may reply, that the defendant was out of the: 

od. realm. R. cont. 1 Sho. 99. R. cont. Sal. 420. R. cont. Carth. 


137. Adm, acc. by the flat. 4 & 5 Ann. 16. | 
[That the plaintiff was beyond ſea, is good in an action on a 
bill of exchange. Rocht/chilt v. Leibman, T. 3 G. 2. Str. 836.] 
But he cannot reply, that the defendant had privilege of par- 
liament. R. 1 Sho. 99. Vide Carth. 137, 


ntiff another original, upon which the defendant was outlawed, and 

be afterwards the outlawry was avoided, and he ſued within a year. 
115, Cro. Car. 294. Fon. 312. OE Sa | 

was And this, when the outlawry is avoided by plea, or reverſed 
R. by error. R. per three J. R. Cro. Car. 295. 5 

ö Or, the plaintiff may reply, that deretofore he obtained a judg- 

e the ment, and that was reverſed, and he now ſues within a year after 

the reverſal. 8 1 : 

118, Or, that he obtained a verdict. ; 9 
, | So, another action commenced by his teſtator, who died. Sa. 

5 lot 425+ TY | 


Or, commenced in an inferior court, which was removed by 
Sand. habeas corpus. R. Sal. 424. 

A plaint in the ſheriff of London's court, in indebitatus afſump- 
upon ſit, is good, tho? the action in B. R. is on a promiſſory note. Per 
tatute three F. contra Fort. Story v. Atkins, M. 13 G. Str. 719. Ld. 
K. Raym. 1427. „ | 

Or, that he had ſued another original, which was returned and 
„ the continued, and that within ſix years before that original the de- 
g ſendant promiſed. Semb, Lut. 260. £7 

. . ; Or » 


[On non aſſumpſit infra, Fc. coverture, releaſe, ſet-off, cannot 


[The ſtatute of limitations may be replied to a plea of ſet-off.__ 


So, the plaintiff may fay by his replication, that he purchaſed 


To non aſſump ſit infra ſex annos, the plaintiff may by replication (H. 7 


ſay, that he or ſhe was an infant, covert, c. when the cauſe of Replicati- 
on to Non 


aſumpſit 
: infra ſex 
And tho' in the proviſo for infants, ©c. treſpaſs only is menti- anncs. 
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Or, -that the plaintiff ſued a latitat, which was continued, and 
was to the intent that the plaintiff might declare upon it for the 
ſame cauſe. 2 Mod. Int. 140. 1 Sid. 53. 

[A latitat, without ſhewing a bill of Midaleſex. Holliſter o. 


Coulſon, P. 9 G. Str. 5 on Crokat v. Jones, I; 734 Ld. 


Raym. 1441.) 
Or; a writ of privilege continued.” Carth. 144. 
That he ſued a writ for a battery in London with intent to de. 


clare for treſpaſs, upon which the defendant was outlawed, and 
within a year after the reverſal, he commenced this ation for 

; treſpaſs in Middleſex. R. 3 Lev. 245. K. Jon. 312. Vide 
Cro. Car. 294- 


But the plaintiff cannot reply, another original ſued by his 
at who died and ſo it abated ; for that is not within the pro- 
viſion of the flat. 21 Fac. 1. 16. R. Lut. 264. Semb. cot, 

„ 

Or, that he ſued a clauſum fregit with intent to declare in the 
ſame action. Dub. Lut 254. 2 Vent. 25 5. Semb. Lut. 260, 
for there it was R. cont. per three F. in C. B. but that was reverſed 
in B. R. and the reverſal affirmed in parliament, tho? principally 
upon another point; yet it was ſaid, that it was hard to be main- 
tained, R. Lut. 280. 

[Bankruptcy and aſlignment to plaintiff, and that the cauſe of 
action aroſe within fix years before the aſſignment, is not good, 
Gray v. Mendez, T. 9 G. Sir. 5 56. 

So, if the plaintiff reply, an original, it is neceſſary that he 
alledge 3 it to be returned, or the . or continuances up- 

on it. K. Lut. 260. 

And he muſt ſhew all the continuances at large; for tall pro- 
ceſſum thereupon, is not ſufficient. R. Sal. 420. 

So, he muſt ſhew a good original, or bill of Middleſes ; for if 
it is returnable upon the eye of the teſte, it is not RO. R. 
Sal. 421. 

[Replication of a lalitat or r alan fregit, muſt ſet out the 
proceſs, and conrinue it to the time of the declaration. Crokat v. 

6 Jones, M. 13 G. Str. 734. Ld. Raym. 1441. 

[But replication of an original writ, (and an attachment of 
privilege is in the nature of original writ) need only ſet out 2 
tele, not the return, nor continuances. Finch v. Wil lon, 7 
21 G. 2. 1 Wil. 167.] 

So, the plaintiff cannot reply, that it was for an account be 
tween merchants, for this exception goes only t to accounts current, 
not to ſtated accounts. R. 3 Sand. 127. Vids ante, (D.) 

So, the plaintiff may reply generally, quod caufa adiis accre- 
wit infra. ſox annos. 

If the defendant plead, that the cauſes of action, nor any of 
them, accrued within ſix years, it is a good replication, that the 
cauſes of action, or ſome of them, did accrue. R. Lui. 1607. 

And, if the plaintiff be intitled by adminiſtration, it is ſuf- 
ficient, if the adminiſtration was granted Wu the fix years. 


R. Sal. 421, Carts, 357. | ” 
1 Ut, 


8 


W 


— 
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But, a replication to non A ſumgſit infra ſex annos mult conclude 
with an averment; not to the country. R. 4 Mod. 376. Carth. 
337. Vide Pleader, „ 5 . 5 
eln order to ſave the ſtatute of limitations, a bill may be filed 
in vacation againſt an attorney. Doug. 315. in the notes. ; 
80 a fraud may, in many caſes, be replied to the ſtatute of 
limitations. Doug. 656.* N 
An acknowledgment of the debt after the commencement 
of the action, takes it out of the ſtatute of limitations. 2 Bur. 
Fa, 8 re 
*And the leaſt acknowledgment is ſufficient.* 


So, to an afſumpfit, the defendant may plead in diſcharge, 1. (H. 8.) 
Tender.—2. Within age.—3. Outlawry, or recuſancy in the TR 
plaintiff—4. Foreign attachment.—5. Compoſition with credi- ©'* _ 
tors.—6. The ſtatutes of uſury.—7. The ſtatutes of gaming. — 

8. Accord with fatisf:&ion.—g. Arbitrament.— 10. Inſimul 
computaverunt.— 11. A bond given for the debt.— 12. A diſ- 
charge of the promiſe.—13. A releaſe. —14. Performance of the 
promiſe. | TY 

[Tender is pleadable to quantum meruit. Johnſon v. Lancaſ- 
ter, M. 10 G. Str. 576.] e Pe. 

As to theſe pleas. Vide in Pleader, (2 G. 2. &c.) | 

But he cannot plead in abatement, that he was his bailiff to 
render an account. R. 1 Sal. 9. Sho. 71. | 
Nor, can he traverſe a conſideration, that is executed. 1 Sho. 


To; =: | 4 85 | | 

To plead exonera vit generally, will not do; for defendant muſt 
ſhew how he was diſcharged. Hillier v. Plympton, P. 7 G. 1. 
Str. 422. | 


ACTION upon the Caſe for a Conſpiracy. 
(A) Chen it lies; 


A Writ of conſpiracy lies, when two or more by malice or 
covin conſpire to indict another falſly, who is acquirftd. 
F. V. B. 114. D. 2 Bul. 211. 1 Sand. 230. | | 
If only one perſon labour the indictment, conſpiracy does not 
lie, but an action upon the caſe in nature of conſpiracy. F. V. B. 
114. D. 116. I. Co. El. 701. Jon. 94. 2 Cre. 193. 

So, if huſband and wife confpire, without any other; for they 
are but one perſon. F. NM. B. 116. L. 1 

But, for indicting for treſpaſs, or other falfity, conſpiracy lies 
*gainſt one; for it is properly an action upon the caſe. F. M. B. 
16, A, K, I Sand, 239, | | | 2 
| | And 


| ACTION upon the Caſe for a Conſpiraty. 


And conſpiracy, or an action upon the caſe in nature of con. 
ſpiracy, lies for a malicious indictment for felony, if the party be 
acquitted thereof, R. 1 Rol. 114. J. 30. 


It lies tho? the court has not granted a copy of the indictment. 


Fordan v. Lewis, M. 13 G. 2. Str. 1122] 

Tho? after the indictment an appeal is brought, and the plain. 
tiff in the appeal is nonſuited after the declaration or before ; for 
upon nonſuic in the appeal, he ſhall be arraigned upon the indict- 
ment, and being acquitted, the action will lie. F. N. B. 114. E. 

So, it lies, if a man bring an appeal maliciouſly for felony, and 
is nonſuited; tho' there was not any indictment. F. N. B. 114. 
E. Vide 3 Leo. 140. : 4 

And if an appeal be againſt one as principal, and another as 
acceſſory, and the plaintiff is nonſuited, the acceffory ſhall have 
the action, as well as the principal. F. M. B. 115. A. 

So, it lies, for a malicious indicting of one as principal, and 
another as acceſſory, by the acceſſory, if the prineipal be acquit- 
ted, whereby the acceſfory is diſcharged. 761d. Rp 
So, it lies if the party be acquitted upon the indictment, tho? 
the appeal be not determined; for his life was in jeopardy, F. 
M. B. 115. H. ID 1 85 

And, by the at. 8 H. 6. 10. if he be indicted or appealed 
for treaſon, felony, or treſpaſs, in a foreign country, and ac- 
quitted, he ſhall have conſpiracy, and recover treble damages. 
Thid. CEE : | | 

So, by the flat. 18 H. 6. 12. he ſhall have conſpiracy, if he 
be indicted, where there is not any ſuch place within the county. 
Ibid. : EN 
So, it lies for a malicious indictment for treaſon. Cont. 2 Cre. 
$57. 20. 1 Ro. 113. & 5. - But: N. acc, i Ow; 1. 
1 Rol. 113. l. 10. Cro. Car. 15. 2 Bul. 271. Jon. 95. Lit. 
. | TY | 

So, it lies for a malicious indicting for. a treſpaſs. - F. N. B. 
116. F. N. 1 Rol. 112. l. 43. R. 2 Mod. 51. 306. D. Ray. 
176. K. 1 Sal. 14. | | 

Or, for barretry. R. 1 Rol. 112. JI. 45. 2 Cro. 32. Sent. 
Ray. 180. Dub. (ro. Bl. 564. e | 
Or, for hunting in a park. F. N. B. 116. C. 0 

Or, for not arreſting a felon, who paſſed by the town. F. N. B. 
116. 4. . | 5 

Or, for indicting upon the fat. 8 El. 2. for arreſting in another 
name. N. Ray. 135, _ | 

Or, for a-re/cous. Dub. Ray. 135, 180. in marg. 1 Sid. 201. 

Or, for diſcharging a vagrant contrary to law. R. Ray. 180. 

Or, for any thing that prejudices his reputation. 1 Sal. 14- 

Or, for any thing that indangers his life or liberty. bid. 
80, it lies for procuring an action to be brought againſt ano- 
ther, maliciouſly. F. N. B. 116. E. Ray. 176. Vide Adios 
upon the Caſe for a Deceipt, (A. 4.) 
Or, for forging falſe deeds, giving them in evidence. F. N. B. 
116. D. 1 h + 0 
5 z 


I Nol. 63. Cro. Car. 291. 


ACTION upon the Caſe for a Conſpiracy: | 


Or, hs: reſenting to a beneſice in the name of another; and 


cauſing the clerk to be inſtituted and inducted. F. NV. B. 
116. G. : Serge . ; 7 

Or, for cauſing a falſe office to be found for my land. F. M. B. 
116. 34» | { f by 


© $0 it lies for a malicious indiQing' before a mayor or bailiffs | 


in a city, or borough, Ec. who have a power of gaol delivery z 


for an acquittal before them is a difcharge of the felony. F. M. B. 


rig. 3. Reg. 134. 6. | 7 46.38 oh 
So there may be an action upon the eaſe for a conſpiracy in an 

indictment, tho? he be not acquinted ; but conſpiracy does not 

lie without an acquittal. Per Dodr. 2 Rol. 49. Nx 
So, an action upon the caſe in nature of conſpiracy lies for a 


malicious proſecution, - tho'- ignoramus be found, or he be not in- 


dicted. R. ſepe, 1 Rol. 114. J. 15, 25, 35. Tel. 46. Lat. 79. 
1 Sal. 14, 2 ). e 
Or, the indictment be inſufficient. 1 Sal. 14. R. 1 Sal. 15. 
in marg. 

Or, tho? he be convicted. Adm. 1 Rol. 112. J. 50. 

So, if he was impriſoned, or received other damage upon it, 
tho” the party proceeded no farther. 1 Sal. 14. Mod. Ca. 179. 
If a nolle proſequi be entered upon the indictment. Dub. 1 Sal. 
21. Vide Mod. Ca. 261. 4 1 

$0 it lies, quia crimen ſelonie impoſuit without cauſe: N. ſepe, 
1 Rol. 114. J. 40. : | ta” ; 

And without other act alledged. R. Sho. 282, - | 

. Tho? he went before a juſtice of peace. R. 2 C 191. 


As, if a man having loſt his ſheep ſees another driving twenty 
ſheep with twelve ſeveral marks, and upon that takes a conſt. le 


and arreſts him. K. if the ſheep are not averred to be ſtolen. 
1 Rot. 11 3. l. 45. | | 


Or, if his goods are ſtolen, and he goes to a juſtice of peace, 
and falſely charges B. by expreſs name for the felony, and when 


he is bound to the ſeſhons does not proſecute afterwards, R. 
3 Leo. 100« 87s 


| $0, it lies for a malicious conſpiracy to cauſe a tavern to be 
reputed a bawdy-houſe. R. 2 Med. Ca. 215. 


It hes againſt huſband, wife and ſervants, for giving money 
ſeverally to an apprentice to ſpoil his maſter's goods in the making, 
to ruin his trade, though only one of the defendants preſent at a 


time. Rex v. Cope, H. 5 G. Str. 144.] 


So, it lies for a malicious preſentment in the ſpiritual-court for 
adultery by a churchwarden. R. 1 Rol. 112. J. 35, 4 
For a malicious exhibiting articles there, with an intent to de- 


fame, and a ſpecial damage. Semb. 1 Rol. 112. J. 5. 


For a malicious citation there, upon which he was excommu- 
nicated. R. 1 Vent. 86. Ray. 418. : 3 ö 
For a malicious citation there by an apparitor. R. Jon. 31. 


11 of (B.) 


Vor. I. 5 ** = 3 (B 
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(B) When it does not lie, 


UT, if a man be indicted for felony, and afterwards as 
appeal is ſued againſt him, and he is acquitted by verdig, 

he ſhall neither have conſpiracy, nor an action upon the caſe; be- 
cauſe he is not acquitted upon the indictment. F. N. B. 114. E. 
So, if an appeal is ſued when there is not any indictment, and 
the defendant is acquitted by verdict; he ſhall not have conſpi- 


racy ; for he has a remedy by the flat. W. 2. 12. F. M 3. 


ON 


So, conſpiracy does not Re, nor an action upon the caſe, 


2gainſt a judge of aſſiſe, juſtice of peace, or other juſtice by 
commiſſion upon record, who is ſworn, for any thing done in 
public, as a judge, or juſtice. R. 12 Co. 24. Mo. 6. | 
Tho? he do that which is illegal. Lut. 1561. R. 2 Mod; 
219. | | . 


done, when ſworn, tho? the party be acquitted. R. 12 Co. 23. 
JJ. / M - 
Nor, if the party be convicted. R. 12 Co. 23. Semb. Ley. 69. 
Nor, againſt any one who comes into court, and diſcovers a 
_ felony, and gives evidence to the inqueſt. F. M. B. 115. D. 
Yet, if a judge, out of court, ſuborn witneſſes, and malici- 
ouſly threaten indictors to find any one guilty, an action upon the 
Caſe lies againſt him. R. 12 Cy. 24. 4. ; 
' So, if a jury conſpire, after he is diſcharged from the jury, 
coiſpiracy lies. F. NM. B. 115. D. 


So, if a juſtice of peace without any accuſation, ſend his war- 


rant againſt a man for felony, whom he knew not to be guilty. 
R. Cro. El. 130. 1 Leo. 187. , Er 

Or, refuſe to do that, whieh is miniſterial : as, to give an oath 
to the party robbed. 2 Mod. 220. Vide 1 Leo. 323, 4 

So it does not lie for a legal proſecution. Semb. 1 Kol. 112. 
J. 25. 114. J. 10. R. Tel. 105. 116. b | 


As, if a man, upon a juſt cauſe of ſuſpicion, cauſes another 


to be bound by a recogniſance to appear, and to be indicted. 
R. 1 Rol. 173. J. 35. 40. R. 2 Cro. 130. R. Cro. l. 871. 


9450 no felony was committed. R. 1 Rol. 11 3. J. 30. 40. 
Tho' he does not ſhew any cauſe for his ſuſpicion, Cro. El. 
871. | | 3 4 65 1 $1 
- $0, if a man complain to a juſtice of peace againſt A. for 
barretry, &c; upon which proceſs is awarded againſt him to find 
fureties for his good behaviour. R. 3 Leo. 123. | | 
Or, complain to a juſtice, that 4. committed felony, and 
afterwards by the command of the juſtice proſecutes him. N. 
Mo. 6. | Fs | 
So, it does not lie for ſuing in London, for a matter ont of 
their juriſdiction ; for it might have been pleaded there. Sem6: 


Nor, againſt any of the grand jury, or petit jury, for a thing 


Ar fox upon the Caſe {i a Conſpiracy. 


| 80, an aQion upon the caſe does nor lie for a malicious profes 


cution, where the judgment of the court is againſt the plaintiff 


for by indirect means the judgment would be avoided ; as, after 


conviction, though the proſecution was malicious. Pex Hale, 


Hard. 195. 


Nor, after a ſeizure for op of cuſtoms, and con- 


demnation upon proclamation. R. Hard. 


=... „ 

[Nor, againſt one F information Ge intention to land 
if the goods are condemned by the 

ub-commiſfioners, though the commiſhoners of appeal reverſe. 


2 without paying duty, 


the condemnation. On error, from Ireland. Reynolds v. Ken- 
nedy, M. 22 G. 2. 1 Will. 232. | Ny 1 

So conſpiracy does not lie, (tho? an action upon the caſe will,) 
if the defendant be not legitimo modo acquietatus. Jon. 94. 


As, if he be pardoned by act of parliament ; altho” he plead, 


and be acquitted, and will not take advantage of the act; for his 
life was not in jeopardy. F. N. B. 115. Gf. | 


So, the acceſſory ſhall not have conſpiracy, if the principal 
die, or be pardoned. F. M. B. 115. . | „ 
- So, conſpiracy does not lie, if the jury find ignoramus upon 


the inditment. R. 2 Cro. 8. 


* 


Or, the indictment be diſcharged by 'nolle proſequi. Sal. 456. 


Mod. Ca. 262. 


Or, upon a miſpriſion of the action recited in an jadictment 
af perjury. R. Cro. El. 725. | wry 


(o) The Proceeding in Conſpiracy, or in an 


Attion upon tbe Caſe in Nature of Con⸗ 
(piracy. 8 5 


„ e 


conſpiratione inter evs habita. Reg. 134. 
But, in an action upon the caſe in nature of conſpiracy, theſe 


words are not neceſſary. 


of conſpiracy. 1 Sand. 229, 230. 5 | 
An action for a conſpiracy muſt be againſt two or more; but 


one, Vide ante, (A.) 


by verdict, Not-guilty, except one, the plaintiff cannot have 
judgment; for his action fails. F. NM. B. 115. E. 

But if there is a ſpecial action upon the caſe for a malicious 
proſecution, againſt two, and one is acquitted and one found 
guilty, plaintiff ſhall haye judgment. Subley v. Mott, H. 21 C. 2. 


1 Mi, 210.] 


#27 


N an action for q conſpiracy It is neceſſary, that the writ be, 


Yet theſe words may be in an action upon the caſe in nature 
of conſpiracy. R. per three 7. But Morton Semb. cont. and fo 
$nb. Sand. for he ſays, that theſe words ſhewed a formed action 


an action upon the caſe in nature of conſpiracy may be againſt - 


And therefore, in an action for a conſpiracy, if all are found © 


228 Acriox nie Cafe for a Conſpiracy. * 
8s, in an indiftment or information,” for doing a thing gr 


* — 


eonſpirationem inter eos habitam. N. 3 Mod. 220. | 
* Otherwiſe, in an action * the caſe, in nature of conſpiracy, 
R. 1 Rel. 111. 4. 15. 112. L 35. R. 1 Sang. 230. 1 Vent. 12, 
J %% onde conoioormmigs 

So, in a writ of conſpiracy, if one plead to the writ, and the 
other to matter in law, and it be found by verdict, againſt him 
who pleaded to the writ, and Wy ed for him who pleaded to 
he matter in law, yet the plaintiff, ſhall haye judgment againſt 
the one who pleaded to the writ; for it may be, that they con- 
ſpired, though the matter in law is adjudged for the other, 
E F. B. 115. E. FEE 85 


(C. 2.) The Declaration. 


(C.2.) 'Fhe declaration upon conſpiracy ſhall be laid in the count, 
9 by where the conſpiracy was, or where the thing contrived to be 
— done was done. N. V. B. 116. M, 7 C. 1. 8. Vide Adina, 
county, (N. 11.) Ns „ Es IE 5 

But, if the conſpiracy be in one county, and the indiftment, 
without their privity, in another, it ſhall only be, where the 
7 was, not where the indictment. F. M. B. 116. M, 
l So, it ſhall not be in the Mar/bal/ea, or an inferior coun, 
when the indictment was tried in B. R. 2 Mod. Ca. 307. 

The declaration may ſuppoſe the conſpiracy in two ferent 
places. F. NM. B. 16. 4. e 


(0. z) The declaration muſt fuppoſe the fact done by the defendans 
Muſt ſup- to be falſe and malicious; and this is an action upon the caſe, 
| = _ as well as in a writ of conſpiracy. | 2 
falſe ang And therefore, in an action upon the cafe, if the plaintiff de- 
malicious. clare, that the defendant carried him before a juſtice of peace, 
and, when he was diſcharged by the firſt juſtice, carried hin 
before another juſtice, and malilioſ cauſed him to be bound by 
recogniſance to the aſſiſes, and there falso et malitioſe eonatus fut 
to have him indicted of felony, it is not good; for the fal d 
malitioſe is to endeavour to have him indicted, not to the pro- 
curement, which was malitiofe, and not fals. R. after verditt. 
1. Reb 111. J. 28. 11 e | 
3o if the declaration ſay, falrd ef injuriofe procured, Ve. it i 
not ſufficient. Semb. 1 Rol. 112, J. 25. X | 
But that the defendant ex militis ſud defamare, Gx. ſalu d 
mwvidioſe crimen feloniæ impoſuit, et malitioſe procured him to be 
indicted, is ſufficient ; for upon the whole declaration, it appeais 
to. be malicious. N. 1 Rel. 125, 11. 
Or, that the defendant malitioſe intendens defamares Ic. i. tho 
diclari fecit, et falsd depoſuit. R. 1 Leo. 18. 


2 4) Tze declaration muſt ſhew, that the plaintiff was indicted be. 
the ak” fore juſtices, who had authority to take the indictment; and 

tiff was therefore, if it alledge an indictment for treaſon before 4. 1 
a andicted 4 | I « 
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zaule deliberationem, Er. it is bad; for it does not ſhew, that A 


Bul. 2717. 5 a . She's 
And, if it be before juſtices of gaol-delivery, it muſt ſhe w. 
that the defendant was in gaol ; but ductus ad barram implies it. 
And, if it alledye an indictment for barretry before H. and B. 
Juſtices of afſize, it 18 bad, unleſs it ſay, juſtices of oyer -and 
terminer. R. Cro. El. 564. ON . 
So, if the declaration do not ſay, before what judge. R. 
Cro. El. 724, 5. 5 5 5 W 
But, if the declaration alledge che indig ment before juſticer of 
eher and terminer, it is ſufficient, though it do not ſhew that they 
were ſuch perſons as might be juſtices of oyer and terminer ; for 
that ſhall be intended. R. after verdict. 1 Sid. 45, 
And, if the commiſſion be erroneous, yer the action lies; fot 
it is a great ſlander. Semb, 1 Rel. 111. J. 45. 1 Sid. 15, 
So, if it do not ſhew the authority of the juſtices, ad generalem 
ſeſhonem, Ic. ſupplies it. R. after verdict. Nel. 116. IS 
So, the declaration muſt ſhew a good mdiftment,. otherwiſe 
he cannot be lawfully acquitted z and this, in an action upon 
the caſe, which alledges that he was indicted and acquitted, as 
well as in conſpiracy... R. 1 Rol. u. I. 45. D. cont. Tel. 46. 
And therefore, if there be an indictment for deceipt in the 
ſale of aue Facking, omitting, pair; an action for conſpiring ſuch 
indictment does not lie. R. 1 Kal. 110. J. 50. | 
The action lies, tho? the indiftment was bad, and. exception 
taken to it by the judge, and the party acquitted, without the 
examination of a witneſs ; and advertiſements concerning it may 
be given in evidence, tho? an information granted on them as a 
. . „%% 
But, it is 3 if an indictment be for the goods of a 
eme covert ; for it ſhall be intended her goods when ſole. R. 


C 


after verdict, 1 Rol. 111. l. 5. 9 ; 

So, if the declaration ſhew a good indictment, and before 
juſtices, who have authority, if upon eyer by the defendant it 
appears, that the indi&ment was before other juſtices, who have 
not the ſame authority, the declaration is bad: as, if an indict- 
ment is alledged before juſtices of affiſe, and upon oger it appears 


to be before juſtices of gaol-· delivery; for they have a diftin&t 


authority: Vide Tal. 46. | . 
Otherwiſe, if the indictment be alledged before juſtices ad 
diverſas felonias nec non ad pacem, c. and upon oyer it appears, 
to be before juſtices ad pacem only; for they have the ſame au- 
thority, Per four J. Williams, cont, Tel. 46. 2 Cro. 32. : 
So a ſmall variation between the indictment produced, and 
er in _ declaration, does not prejudice ; as, if the 
name of a juror be Lancaſter in the record, and Lance/ter in the 

declaration, R, Al. 91. at LEE 4 
| | So, 


B. juffices' of C. B. ad pacem & aud. @ terminand. ad genoralem veſore 3 
aud B. were juftices for gaol-delovery, but only chat the indict ment and upon 
was found before them at a gaol- delivery. R. 2 Cro. 357- 2 good in- 
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he was 


lawfully 


acquitted, 


419 | 


Tn Vad, Mic. 164. 


Caſe. Per Tuiſd. 1 Sid. 15. . 


| ACTION upen the Caſs for a Conſpiracy, 


So, a declaration for a conſpiracy in an indictment, muſt ſhey, 
quod fuit legitimo modo acquietatus. R. 9 Co. 56. 12 Co. 23. 
And a declaration for a conſpiracy in an appeal, where he waz 
non-ſuited, muſt ſhew, quod per con ſiderationem curie quietu 
neceſſit ; for if it be, that he was acquitted, it is bad; for it ſhall 


be intended an acquittal by the country. Reg. 134. 3. Vide 


F. N. B. 115, 5 5 3 
And, an action upon the cafe in nature of a conſpiracy for 
indicting, muſt ſay, that be was acquitted, or . ignoramus found. 
Semb. upon Demurrer, per Twiſd. 1 Sid. 15. | 
[It muſt be ſhewn how the indictment was determined, Lewis 
v. Farrel, M. 5 G. on Demurrer. Str. 114. . 
But the omiſſion is aided after verdict, in an action upon the 
And, Juratores dixerunt quod ignorabant, is tantamount. ty 
ignoramus. R. con. 20. * . 
And, quod fuit acquietatus, without ſaying, inde acquietatus, ig 
ſufficient in conſpiracy, or action upon the caſe. R. in the one 


and not in the former. 2 Cyo. 131.—R. in both. 2 Cro. 239, 


Tel. 161.—R. in an action upon the caſe, Cro. Car. 286, 31. 
The Plea. | 
Vide Neader, (2 K.) 


' Pide more of Conſpiracy, in Fuſtices of Peace, (B. 107.) 


ACTION upon the Caſe for a Deceipt. 
() When it lies, 
: (. 1.) For Deceipt in Play. 


N action upon the caſe for a deceipt lies, when a man does 
A any deceipt to the damage of another. 
As, if a man play with falſe dice, and thereby win the money 


of another. R. 1 Rol. 100. J. 40. F. N. B. 95. D. R. Cre. 


1 : 5 
Though he do not intice the other to play; for the inticement 

is not the cauſe of the action, but the uſing falſe dice. F. N. . 
So if a man practice deceipt at cards, and thereby win money. 


_ (4) In all ſuch caſes an action for money had and received will lie, and 
is therefore more eligible as being better Known and underſtood. 1 More 


- (4 


am G% a Aa oa 
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(A. 2.) Forgery, 6. 


| So, Kanns forge a ſtatute At e. in my name e and 
ſue a capias upon it, whereupon I am taken. F. M. B. 96. B. 
Reg. 112. 6. 114+ b. 115. 4. 

Or, forge à grant of a preſentation, and make uſe of it in a 
court chriſtian. F. N. B. 96. C. Reg. 112, 6. 116. 6. | 
Or, forge letters of reſignation of a benefice. F. V. B. 99. K. 

Vide Reg. 114. ö. 
So, if he — money from another by counterfeit letters to 
his ſervant. R. 2 Cre. 223. | 
So, if he raze the name of the obligor out of a bond, and 
inſert the name of A. and then ſue him, 1 Rol. 100. J. 15. 

Or, if a parſon raze the name of A. and inſert B. and publith 
him in the church as excommunicated. R. 1 Rol. 100. 4. 20. 
Cro. El. 838, 


AS 3 Perſonating. 


So, it lies, if a man falſely perſonate another : as, if a man 


| The a writ in my name without my privity, for which writ a fine 


ought to be paid in Chancery ; (as the courſe is for every writ of 
debt of the value of 40l. or more, and for every precipe quod 
reddat, except right patent, for land of the annual value of five 


marks.) F. N. B. 25. E. Reg. 112. à. 


Or, purchaſe a quare impedit in my name, without my privity z 


and then abate it, or be nonſuited. F. N. B. 96. 4a. Reg. 


112. à. 

Or, ſue a capias, Se. 3 in my name againſt A. . he i 10 
arreſted, 7 Co. 4. be 

Tho? the proceſs be erroneous ; for the defendant cannot take 
„ the error. K. 7 Co. 4. 6. 

So, if a man appear in court in the name of „ and con- 


feſs the action. F. M. B. 97. 4 


Or, acknowledging a fine. Reg. iz. 8. 

Or, become bail in an action there depending. 

Or, acknowledge a ſtatute in the name of another. F. N. 3. 
100. a, 1 Kol. Ab. 100. J. 5. 

Or a judgment or recogniſance. 1 Rol. 100. J 5. 

So, if a man is ſworn upon an inqueſt in the name of another 
who is impannelled. Per two N. Mar. 81. 

So, if a man falſly affirms to 4. who has money to deliver to 
B. dt he i. R. Ma. 538. | 


(A. 4) Tortious Proceeding in Law. 1 


So, if a man proceed againſt another at law deceptive ; as, if Vide Aftion 


tenant in ancient demeſne levy a fine in C. B. to make his land ups 
frank-free, the lord 1 have deceipt, and ſhall avoid the fine, / 
2 Infl. 216, 217. in marg. F. NM. B. 98. 4. 10 Co. 50. a. 
vide in Ancient 8 E. 2 ) 

So, 
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Tho the ſcienter is omitted. 1 Lev. 129. 
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So, if more lands are inſerted in a fine, than the conuſor in. 
tended, deceipt lies, and. the fine ſhall be avoided. 2 Jnft. 216. 

So, upon the fat, M. Ch. 9 H. 3. 24. if the tenant purchaſe 
a præcipe in capite, by which the lord loſes his court, the lerd ſhall 
have deceipt, and. recover his damages, but ſhall not avoid the 
judgment. 2 Inft. 39. 1 Rol. 101. l;25. F. N. B. 98. M 
So, if a man make uſe of the proceſs of law for delay: as, 
if A, having recovered againſt B. in an aſſiſe, remove the record 


into B. E. or C. B. to have execution of the damages, and J. 


to defraud the execution ſues a writ to remove the record into 


Chancery upon a ſurmiſe that he will ſue an attaint, but does not 


ſue an attaint. F. N. B. 96. E. Reg. 113. 
If a man ſue a protection for delay; as, a protection quia 


moraturut, when he is within the kingdom. F. N. B. g7. R, 


1 Rel. 100. J. 25» 35» 

A protection quia profedturus, when he does not go. 1 Kol. 

100. J. 28. Reg. 113. b. Vide F. N. B. 97. b. in margin, 
Otherwiſe if he be ſtayed by ſickneſs. 1 Rol. 100. /. zo. 
So, if he confeſſes a judgment to 4. to defeat an action brought 


_ againſt him by B. R. Carth. 4. 


So, if a man procure a vexatious ſuit; as, if a man ſue a 
capias upon à forged ſtatute. F. NM. B. 96. B 

If a man procure another to commence an action in any court 
againſt A. to vex him. F. N. B. 98. M. 2 Inft. 444. 1 Sal. 1g. 

Or ſue in the name of another upon a recognizance ſatisfied, 
F. N. B. 100. B. | hs 

Or, ſue in the name of A. without his privity ; tho? it be fora 
juſt debt. R. Mar. 48. 1 Rel. 101.4, 50. 
Or, procure a ſire facias to be ſued, and two Nichzls returned 
againſt him, who was not bail. R. Cro. El. 628. 

Or, proſecute the bail, when he knew the principal was fur- 
rendered. R. 2 Cro. 667. | 2-4 

So, if a man chaſe .4.'s cattle into B.'s cloſe, per quod he iy 
ſubjected to an action by B. 1 Kol. 100. J. 52. | 

Or, make uſe of proceſs vexatiouſly ; as if after a debt levied 
by fieri facias, knowing it, he ſues another fieri facias for vexa: 
tion. R. 1 Rol. 103, l. 5. 34. J. 5. 1 Brownl. 12. R. Hob. 


205, 266. (a) : 


+ Otherwiſe, if he knew nothing of the firſt execution. Agr, 


Hob. 266. 
So, if he takes 4s goods feienjer, upon an attachment againlt 
R. R. 1 Sid. 183. 1 Lev, 129. | BE | 
So, if a man arreſt another in London, when he knows that be 
was formerly diſcharged upon an arreſt there by habeas corpus for 


a priority of ſuit. 1 Roh, 102. l. 10. | 


f the bail remove a cauſe in London by habeas corpus into B. R. 
and there put in inſufficient bail by which the firſt bail in Ladin 
are diſcharged, after a procedendo. R. 1 Rol. 102. J 40. K. 


Ero. El. 714+ 


. (a) In this cafe, it is conceived, the court would on motion order the 
ſecond execution to be ſet aſide, and the goods to be reſtored. 1 Mas 
Face Mec. 166, * ; | : 905 


” 9 * 


* 
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| 80, if the Hail inform the cletks of B. R. deceptive, that the 
ſecond bail is ſufficient ; though they do not procure the habeas 
| corpus. | R. 1 Rol. 102. J. 30. | 


. So, if a man ſue vexatioully ; as, if he ſue in an inferior 
8 court, and has judgment, and execution, when the defendant 
1 une w nothing of the ſuit. Lur. 67. 'S | 


Or, ſue in the ſpiritual court, will the defendant be exeom- 
municated, who knew nothing of the ſuit. R. 1 Sid. 463. 
1 Lev. 202. | | = Io 

Or, FA there upon the fame of jncontinency, when there was 
no ſuch fame, R. Cro. Car. 291. : 1 
Or, maliciouſly ptocure a falſe preſentment there. Dub. 
2 Cro. 356. | 7 

If he ſue in the ſpiritual court where it appears by the libel that 
the court has no juriſdiction. R. 2 Cro, 134. . 

, So, if he ſue in an inferior court, knowing that the cauſe of 
action aroſe out of the juriſdifion. Lut. 1571. 1566, 1567, 
R. Skin. 131. Vide poſts (E. 1.) | 


t Otherwiſe, if it be not alledged, that the plaintiff knew it, 
Lut. 935» 937» 1566, 1567. ND | bt 

3 So, if he lay his action in a county, where he knows the de- 

| ſendant does not inhabit, with intent to outlaw him, R. 1 Rol. 

: 103. J. 15. Lane 50. N | 


If he alledge damages to 500). where he has not cauſe of action 
for more than 4o/. with intent to ouſt the party of bail. K. 
3 Lev. 211. Lut. 1572. 1 Sal, 14, 15. K. 1 Sid, 424. 1 
Med. 4. Vide poſt. (A. 10.) | | - 
But an attachment does not lie for this, as a contempt to the 
court. R. 2 Mod. Ca. 227, | | | 
| So, if a man exhibit ſalſe articles to a maſter in Chancery \ 
againſt A. upon which he is bound to his good behaviour, R, 
1 Kol. 33. l. 30. e 
If he ſue 2 tithes in the „ "29s court when he had made a 
compoſition, Hob. 205, 6. Vide poſt. (E. 1.) | 
So, if a man cauſe another to be arreſted. malitio/e without 
cauſe. Dub. 3 Lev. 210, Semb. Lut. 68. Per Hob. 267. 
Per Pemb. 2 Mod. 52, Semb. Per C. B, H. 8. Ann. inter Bird 
and Line, (reported Comynt s Reports 190, 193. (cont, 1 Sal. 14, 
Vide pol. (E. 1.) 5 | : = 
But it does not lie before the original action is determined. 
K. in C. B. H. 8. Ann. inter Bird and Line, (reported in Compns's 
| Reports 190, 193.) D. 1 Sal. 15. | | = | 
So, if a man join any one in a ſuit by colluſion ; as, if a 


e man ſue two as executors, and one of them is not an executor, 

r and he confeſſes the adlion, the true executor ſhall have deceipt, 
and recover ſo much in damages. F. V. B. 98. H. a). 

. So, if a man imbezil a writ, deceipt lies againſt him. F. M. B. 

: 


ſa) In this caſe it would be better to move the court to ſet aſide the 
judgment with coſts, 1 Morgan's Vade Meg, ; 
| K 5 Or, 
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Or, 14 another to imbezil it, if it be imberilled, N 
W. 3. 98. E | 


(A. 5. ) For Deceipt in his Truſt. 


So, if a man being entruſted in his profeſſion, 3 him | 
who intruſted him; as if a man retained of counſel, become 


_ afterwards of counſel with the other party in the lame fan . | 


1 Kol. 91. I. 34. 
Or, diſcover the evidence, or ſecrets of the cauſe. 


Or, being retained to attend at ſuch a day at Guildhall, does 
not come; whereby the cauſe is loſt. 1 Rol. gi. J. 36. 

So, if an attorney act deceptive to the prejudice of his client; 
as, if by colluſion with the demandant he make default in a 
real action; whereby the land i is loſt. F. N. B. 96. D. 1 Rol. 
95. J. 40. Neg. 113. 4. 

So, if he appear without warrant, and make deſault by col. 
Iokon. F. NM. B. 96. E. Reg. 113. 4 

Or, file a writ of ſeiſin with the Gerif when Sw Was no 
lance whereby his client is ouſted of his land. 1 Rel. gz. 


80 if the ſervant of a merchant — goods upon laud before 
the cuſtoms paid; whereby they are forfeited. R. 1 Fel. 0g. 
1 40. 2 Cro. 265. 

If a ſhepherd procure ſheep committed to his care to be ſeized 


as eſtrays. K. — 101. I 10. Al. 3. 
(A. | 6. ) In his Office. 
So, if an officer, being ted by the law, act Ae | in 


his office ; as if a ſheriff return the tenant ſummoned by which 
he loſes the land, when he was not ſammoned : the tenant ſhall 


Have deceipt, and be reſtored to the land. E M. B. 97. C. D. 


And, the tenant fhall have decei - after judgment for the 
demandant before his entry; otherwiſe he may delay his entry; 


till the viewers and ſummoners are dead: but, whether he was 
ſummoned or not, cannot be tried but by examination of the 
viewers, ſummoners, and pernors. F. NM. B. gy. C. 


And, if the demandant makes a feoffment, deceipt lies againſt 
him, his feoffees and the ſheriff. F. N. B. 97. C. 

And if the demandant, and ſheriff are dead, it lies againſt the 
heir of the demandant, . F. N. B. 97. C. 

So, in an execution upon a recognizance, if the ſheriff return 
the defendant ſummoned, when he was not ſummoned, by which 


the plaintiff has execution; the defendant ſhall have deceipt 


againſt the plaintiff, and the ſheriff, and ſhall have reſtitution ; 
and the ſheriff ſhall be puniſhed for his falſity. F. NM. B. 97. D. 
So, if the plaintiff recover in waſte, where the defendaat was 


not ſummoned. F. N. B. * B. 
So. 
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So, if huſband and wife loſe by default, the land of the wife, 
deceipt lies for them; or for the wife after the death of her 


huſband, F. NM. B. 98. C. 99. B. f | 15958 
So, if a plaintiff in a guare impedit recover by default, when 
the defendant was not ſummoned; he ſhall have deceipt, and 
| thereupon a writ to the biſhop. F. N. B. 98. G. 25 
So, in an annuity, and ſcire facias upon it, if the plaintiff 
recover by default, when the defendant was not ſummoned. 


F. N. B. 98. S. | 
| So, if a vouchee loſe by default, when he was not ſummoned. 


F. NM. B. 98. A. e : 
And, if a defendant loſe by default, not being ſummoned, 


deceipt lies; tho? the king was demandant. F. V. B. gg. F. 


So, if the eſcheator return a writ directed to him, without 


taking an inqueſt ; though he be an officer of record. F. M. B. 
100. C. D. Reg. 115, . "© 


So, if the under-eſcheator make a return different from the 


office found by the eſcheator. F. NM. B. 100, C. 1 Rol. 92. 
I. 20. 9 H. 6. 60. 5 | 


So, if a ſheriff act wrongfully in the county court, without 


the aſſent of the ſuitors. 1 Rol. 92. I. 10. 

If bailiffs in ancient demeſne proceed after the record removed. 
. 1 Rob 0k £238 7 >: 3 
So, if a ſheriff make a falſe return. 1 Rel, 92. J. 23, 35. 
94. J. 10. 2 Inſt. 452, | 


If an officer of a corporation make a falſe return upon a 


< 


mandamus. 11 Co. 99. 6. : | 
So, if a ſheriff return a juror, who has no iſſues ; by which 


his ſucceſſor is charged with the iſſues. 1-Ro!. 92. l. zo. 


Or, commit the return of a pannel to another who has not 


25 return of writs whereby the pannel is quaſhed. 1 Rol. 93. 
So, if a ſummoner in the Spiritual Court cite any one into the 
Spiritual Court for vexation, without proceſs againſt him. 1 
Rol. 93. J. 30. 

Or, return any one warned, when he was not; whereby he is 
excommunicated. R. 1 Rel. 92. J. 45. D. Mar. pl. 169. R. 
2 Cro. 351, R. Mo. 835. 2 Bul. 264. | 

Vide for misfeaſance in an officer, Action upon the caſe for miſ- 


feaſance, (A. 1.)—PFor neglect in an officer, Action upon the caſe 


for negligence, (A. 2.) 
(A. 7.) In his Trade. 


So, if a man, who Faro ſkill, deceives him who confides 


in his ſkill ; as, if a 


mith lame my horſe. 1 Rely 91. I. 51. 
1 Sand. 312, | | of 


If a farrier take upon him to cure my horſe being graveled in 


his feet, and by his negligence and imprudence kill him. R. 1 
Rol. 91. J. 54. 105. J. 15. 5 8 

Or, kill him by bad medicines. + 1 Rol. 91. J. . 
Yo, if a common ſurgeon maim my hand, by his ignorance in 
the cure, Vide 1 Rol. 91. J. 47. 105. J. 17, 


2 
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IA. breaks his leg, it is ſet, the callous formed, he can ſet his 
foor to the ground and walk with crutches; ſends for B. an apo- 
thecary, to take off the bandage : the apothecary deſires C. a 
ſurgeon to be ſent for, who puts an unknown fteel inftrument 
on the leg. Afterwards C. takes up the leg and nods to B. who 
puts it on his knee; the leg cracks, the callous is broke: action 
hies apainft B. and C. jointly, though both eminent in knowledge 
and good character. They were trying experiments; that is, 
acting raſhly; and acting raſbly is acting ignorantly. - Slater v. 
Baker, M. 8 G. 3. 2 Wilf. 359.) | I 
So, if a taylor have cloth delivered to him to make cloaths, 
and make them inattificially. Semb. 1 Vent. 268, 9. Af. 
Ent. 12. | | 2 | 
Vide poſt. (F. 3.) 


(A. 8.) In a Sale. 


(A. 8) So, if a man by a falſe affirmation of a thing within his 
By falſe af- knowledge deceive in the ſale of goods: as if a taverner ſell 
frmation.” ine for found and good, which he knows to be corrupt. 1 Rel. 

| 90. . 30. 2 Rel. 5. | | 

Or, give any one to eat corrupt meat; or drink. 1 Rel, go. 
J. 35. for it is ordained, that no one ſhall ſell corrupt victuals, 
if he knows it. Kit. 174. a. | 

If a merchant ſell cloth, that he knows to be badly fulled. 
1 Kol. go. J. 38. Kit. 174. a4. TT | 

So, if one ſell ſtone for bezoar, when he knows it not to be 
fo. R. 2 Cro. 469. Vide 2 Cre. 4. ; | 

So, if a man ſell gobds as his, when they are the goods of 1 
Kranger, without an expreſs warranty. Per to F. cont, 2 Cre, 
197. R. act. 1 Rol. go. J. 45, go. R. 2 Cro, 474. | 

So, if the ſeller ſay, that they are the goods of A. which he 
has authority to ſel}, when they are the goods of another; tho 
it is not averred, that he knew them to be the goods of a ſtranger. 

K. 1650. 1 Rol. 91. J. 5. 3 „ 

So, if he ſell an horſe affirming him to have been his horſe 

from a colt, when he was not. K. 1 Rol. 91. J. 10. | 
If he ſell a ſtone or jewels, affirming them to be good, when 
they are not. Cont. without warranty, but And. atc. 2 Cro. 4+ 
&emb. acc. 2 C. 469. Per Poph. Dy. 75. a. in marg. 

So, if he ſell land, affirming the rent to be ſo much, when it 
is not; for the rent is certain, and lies within his own knowledge. 
K. 1 Sid. 146. 1 Lev. 102. R. 1 Sal; 211. 

If he fell land, affirming that ke had a good title, when he 
knew he had no title. R. Mo. 126. | 5 
* ox tithes, knowing that he had no right to them. R. 

. 467. | | | 3 | | 

And, where the ſeller has the poſſeſhon of goods, the bare 
affirmation that they are his, is ſufficient to have an action of 
deceipt, if they are not. K. 1 Sal, 210. R, 3 Mod. 261, 
Sho, 68. ; Carth. 90. a 5 | And 
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And in theſe caſes, the action lies before the a are taken 


by the owner. K. 2 Cre. 474. 
And, tho en 2 7: 21.6, 


(A. 9. . Or other Falty. 


80, if a a man contract to enfeoff 4. of ſuch land ; ou af 
wards enfeoff another. F. V. B. 98. F. 1 Rol. 107. 35. 

Or, before feoffment to A. acknowledge a ſtatute, c. or make 
other incumbrance. 5 

So, if a man enfeoff another, upon condition to rcabo® | 
him, who before acknowledges. a ſtatute, Se. 1 Rol. 101. | 
J. 32. | 4 
| Bo. if a woman give a man Hlanda werba equipollentia to a pro» k | 
miſe of marriage ; whereby ſhe obtains of him preſents and other 


ſervices. R. Cro. El. 79. 
If a man, being married, pretend himſelf ſingle, and inveigle 


| another to marriage. R. Skin, 119. 
So, if a clothier ſell bad cloths, upon which he put the mark 
of another, who made good cloths. R. 2 Cro. 47h 


| (A. 10.) Fora falſe Affirmation upon other Occafions.- 


80, if a man by a falſe affirm:ace of a thing within his Know- 
ledge procure a fact to be done, which otherwiſe would net be 
done: as, if 4. ſend his ſervant to buy an horſe, who buys 
it and pays for it, and the ſeller affirms to A. that he was not 

paid, whereby A. pays him. R. 1 Rol. 106. J. 20. | 

If a man affirm himſelf of full age, when he is an infant; 

| _ thereby procure money to be lent to him upon mortgage. 1 
Sid. 183. 

If a man affirm, that a defendant arreſted at his ſuit, owes 
him 5,000/. when he does not; whereby he lies in priſon for 
want of bail. R. 1 Lia. 424. Per Twiſd. 1 Sid. 463. | 


(A. 11.) For a falſe Wi 


80 deceipt nes, when upon a ſale a man warrants that, which 
afterwards appears to be falſe : as, if he warrant the cloth ſold 
tobe of ſuch a length. F. NM. B. 98. K. R. 11 Ed. 4. 6. 
If he warrant an horſe to be ſound. 1 Rel. ” J. 20, 97. 
4 | | 
Or, a ton of wine. 1 Rol 96. J. 15. 
Or, wool to be merchandizable, when it is full of moths. 
1 Rol. 96. J. 40. 5 
So, if a common carrier of cattle over the Humber warrant 
| N carriage of an horſe ſafely; and he periſhes by the boat's 
deing overloaded with other horſes. 1 Rol. 96. J. 47. | 
So, if a man warrant a bale to be only of Soolb, weight, 
 whichi is of 2,000/5. —__ the carrier loſes his horſes by the 
Y "xcels of "_— K. 1 Rol. 97. l. 5, Ic 


— 
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A. breaks his leg, it is ſet, the callous formed, he can ſet his 
foot to the ground and walk with crutches; ſends for B. an apo- 
thecary, to take off the bandage : the apothecary deſires C. a 
ſurgeon to be ſent for, who = an unknown fteel inftrument 
on the leg. Afterwards C. takes up the leg and nods to B. who 
puts it on his knee; the leg cracks, the callous is broke: action 
ties againſt B. and C. jointly, though both eminent in knowledge 
and good character. They were trying experiments; that is, 

acting raſhly; and acting raſhly is acting ignorantly. - Slater v. 

Baker, M. 8 G. 3. 2 Wilſ. 359.)J © | _ 

So, if a taylor have cloth delivered to him to make cloaths, 
and make them inartificially. Semih. 1 Ven. 268, 9. Afi. 

Em. 12. 5 e 


(A. 8.) Ion Sale. 


(A. 8.) So, if a man by a falſe affirmation of a thing within his 
By falſe af- knowledge deceive in the ſale of goods: as if a taverner ſell 
mation. Vine for found and good, which he knows to be corrupt. 1 Ru. 
| 90.4 30. 2 Rel. 5. 7 | 
Or, give any one to eat corrupt meat; or drink. 1 Rel, go. 
J. 35. for it is ordained, that no one ſhall ſell corrupt victuals, 
if he knows it. Kit. 194. 4. 9 | 
If a merchant ſell cloth, that he knows to be badly fulled. 
1 Kol. 90. J. 38. Ki. 174. a. | | 
S8o, if one ſell ſtone for bezoar, when he knows it not to be 
fo. R. 2 Cy. 469. Vide 2 Cre. 4. | 
So, if a man ſell goods as his, when they are the goods of 1 
Kranger, without an expreſs warranty. Per to J. cont, 2 C. 
197. R. ace. 1 Rol. go. J. 45, go. R. 2 Cre, 474. 
So, if the ſeller ſay, that they are the goods of A. which he 
has authority to ſell, when they are the goods of another; tho 
it is not averred, that he knew them to be the goods of a ſtranger. 
K. 1650. 1 Rol.g1.1. 5. g 8 8 
So, if he ſell an horſe affirming him to have been his horſe 
from a colt, when he was not. K. 1 Rol. 91. J. 10. | 
If he ſell a ſtone or jewels, affirming them to be good, when 
they are not. Cont. without warranty, but And. atc. 2 Cro. 4. 
Semb. acc. 2 C. 469. Per Poph. Dy. 15. a. in marg. | 
So, if he ſell land, affirming the rent to be ſo much, when it 
is not; for the rent is certain, and lies within his own knowledge. 
R. 1 Sid. 146. 1 Lev. 102. R. 1 Sal; 211. 
If he fell land, affirming that he had a good title, when he 
knew he had no title. R. Mo. 126. = 1 
* — ſell tithes, knowing that he had no right to them. R. 
ao. 407. BEE TR Ye | 
And, where the ſeller has the poſſeſſion of goods, the bare 
affirmation that they are his, is ſoffcient to have an action of 
deceipt, if they are not. F. 1 Sal, 210. R. 3 Mod. 261. 
Sbo, 68, | Carth. (0. 5 4 


* 
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And in theſe caſes, the aQion lies before che goods are taken 


by the owner. R. 2 Cro. 474. 
Aud, tho * is * der. 6 9-% 75 21.6. 


(A. 9. . Or other Fallty. 


Jo, if 2 man contract to enfeoff J. of ſuch land; 0 abb 
wards enfeoff another. F. N. B. 98. F. 1 Kol. 107. 35. 


Or, before feoffment to A. acknowledge a n Oc. or make 


other incumbrance. 


So, if a man enfeoff another, upon condition to cake | 


him, who before acknowledges: a ſtatute, Te. 1 * 101. 
LI. | 
35 if a woman give a man Banda werba equipollentia to a pro- 
miſe of marriage; whereby ſhe obtains of him preſents and other 
ſervices. R. Cro. El. 79. 


If a man, being married, pretend himfelf ſingle, and inveigle | 


another to marriage. R. Skin. 119. 


So, if a clothier ſell bad cloths, upon which he put the mark = 


of another, who made good cloths. K. 2 Co. 471. 


(A. 10.) For a falſe Affirmation upon other Oecaſions. 
S0, if a man by a falſe affirm:ace of a thing within his kings 


ledge procure a fact to be done, which otherwiſe would net be 
done : as, if A. ſend his ſervant to buy an horſe, who buys 


it and pays for it, and the ſeller affirms to A. that he was not 
paid, whereby A. pays him. R. 1 Rol. 106. J. 20. | 

If a man . himſelf of full age, when he is an —_— 
and. thereby procure money to be lent to him upon mortgage. 
Sid. 183. 

If a man affirm, that a defendant arreſted at his ſuit, owes 


bim 5, ooo. when he does not; whereby he lies in priſon for 


want of bail. R. 1 Sid. 424. Per Twiſd. 1 Sid. 463. 


| (A. 11.) For a falſe Warranty. 


80 deceipt lies, when upon a ſale a man warrants that, which | 


afterwards appears to be falſe : as, if he warrant the cloth ſold 
to be of ſuch a length. F. N. B. 98. K. R. 11 Ed. 4+ 6. 

If he warrant an horſe to be ſound. 1 Rol. al J. 20, 97. 
„ | 
Or, a ton of wine. 1 Rol 96. J. 15. 


Or, wool to be merchandizable, when it is full of moths. 


1 Rol, 96. J. 40. 

So, if a common carrier of catile over the Humber warrant 

. © carriage of an horſe ſafely ; and he periſhes by the boat's 
being overloaded with other horſes. 1 Rol. 96, J. 47. 


So, if a man warrant a bale to be only of 800%. weight, 


which i is of 2,000/6. ook the carrier loſes lis horſes by the 
| xcely of weight, R. 1 Rol. . h 


If 
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146. 5 | | 
Or, land to be of ſuch a value, when it is not. Telv. 20. 

And the action lies, though the warranty be by parol. F. M. 
B. 98. K. a . | „„ 


And ſaying, that the goods are his, is ſufficient, where the 


"I 


ſeller has the poſſeſſion. R. 1 Cal. 210. 


But, where the ſeller has not the poſſeſſion, there mult be an- 


expreſs warranty, that he has the property of the goods. /bid. 


So, a warranty of land muſt be expreſs, whether the ſeller be 


in poſſeſſion or not. 761. 
Though the warranty extend to a future time. F. NM. B. 
As, if 
5. 2. 


That A. ſhall live for a year; tho? it is uncertain, and not in 


his power. R. 1 Rol. 97. I. 30. | 


J. 1 Rol. 97. l. 25. 5 
Though the illneſs was ſecret and not known to the ſeller. 


Semb. Dy. 75. a. in marg. es, 55 
So, if the malady by poſſibility was not viſible ; as, if a man 


warrant an horſe to be ſound, (wind and limb, ) and he had but 


one eye; for that perhaps was not diſcerned, and it ſhall be in- 


tended that it was not, when tho jury find guod wwarrantizavit. 


R. 1 Sal. 211. 


But, the words of a warranty ſhall have a reaſonable con- 


ſtruction; as, if a man take ſheep to depaſture, and warrant 


that he will keep them ſound in his land ; that ſhall be intended, 
that his paſture ſhall not infe& them; but an action does not lie, 


if they were.unſound at the time of the warranty. R. 1 Rol. 97. 
J. $8- | Es 
The warranty muſt be made upon the bargain, and at the 
time of the bargain ; otherwiſe it is not good, without deed.' 
F. N. B. 98. K. R. 2, Cro. 630. Vide poſt. (F. g.) 


And therefore, if a man affirm himſelf owner, and ſell ſeven 


days afterwards; deceipt does not lie upon this affirmance. 
Semb. 2 Cro. 197. | 


[So if 4. offers a ſword to ſale to B. with warranty that the 


hilt is ſilver, refuſes the oy offered, and goes away, then 


returns and ſells it to B. for Jeſs money without warranty, the 


firſt warranty will not extend to this ſale. Anon. H. 7 G. 
Str. 414.] | . wo 
If he ſell goods to be delivered afterwards, and at the time of 
the delivery warrant them to be good, the warranty is void. 
Dy. 76. a. | | 
So, it muſt be made by him who ſells; and therefore, if a 
ſervant, or appreatice, upon a ſale of goods for his maſter war- 


rant them, it will be a void warranty ; for it is the ſale of the | 


malter. 2 Rol. 270. (a) 


(a) See in 1 Mey. Vad. Mac. 177, 2 good remark, doubting the law in. - 
Yet, 


' this caſe; 


If he warrant rent to be ſo much, when it is not. R. 1 &. 


a man warrant, that a ſhip ſhall return ſafe. R.1 Rel. | 


That ſheep are ſound and will continue ſo for a year. Per two. 
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Yet, if a man warrant an horſe to be ſound before ſale, upon 


which the other buys him; an action lies; for the warranty was 
the cauſe of the buying. Adm. 1 Rol. 96. J. 5. | 


Or, before the money paid; for that compleats the bargain, 


R. 1 Sal. 211. „ n 
So, a warranty to do a thing in futuro does not bind without 


deed ; for it ſounds in covenant; as, if a man warrant, that he 
will purchaſe ſuch a manor ; an action does not lie, if be do not. 


1 Rol. 96. I. 37. 


Or, if a counſel warrant, that he will gain ſuch a cauſe, and 


do not. 1 Rol. 96. J. 32. : 
Or, if a man warrant, that ſuch ſeed will grow. 11 Eg. 


„ | . 
: That an horſe will carry him ten miles in two hours. Kit. 


- 174-6. 11 Ed. 4. 6. | = | ; 

So, a warranty does not bind, when it is apparently falſe in 
the view, or knowledge of the yendee : as, if a man warrant a 
horſe apparently blind to be ſound, and the vendee ſees him. 


Kit. 174. 4. 2 Rol. 5. 


Or, warrant cloth to be murry, when it is blue, and the 1 


dee ſees it. Kit. 174. 6. 11 Ed. 4. 6. 85. 
But, if a man ſell an horſe, that has a falſe or counterfeit eye, 
an action lies. 2 Rol. 5. 2 | 


(z) Againſt whom it lies. 


Deter ſhall be brought againſt all the parties to be 


deceipt. 


As, if a ſheriff return the tenant ſummoned, when he was 


not ſummoned ; whereby the demandant recovers by default ; it 


ſhall be brought againſt the demandant and the ſheriff, F. V. B. 


97. C. | | | 
And if the demandant afterwards enfeoff A. it ſhall be brought 
againſt the demandant, feoffee, and ſheriff, 16d. | 
And, if the demandant die, it ſhall be brought againſt his 
heir. ZE. N. B. 9. C. | | MI po 


So, if one of the coroners ſees the arty, and they all return, 


non eft inventus ;5 an action upon the lies againſt them all for 
a falſe return, Semb, 2 Mod. 23. 1 „ 
So, if one of the coroners permit an eſcape. Dub. if the 


other knows nothing of it, nor joins in the return. 3 Lev. 39. 


So, if an attorney file an habere facias pgſſeſſonem with the ſhe- 
riff, when there is no record of it; it Wale 
the attorney and the ſheriff, F. V. B. 98. O. 


If a man act only as ſervant, the action ſhall be brought againſt 


his maſter: as if the ſervant of a taverner ſell corrupted wine; 
tho” his maſter do not command him to ſell it to ſuch particular 
perſon. 1 Rol. 95. J. 15. 

Tho” the ſervant knew it to be corrupted ; for he did it only as 
a ſeryant. 1 Rol, 95. J. 20. . | 


be brought againſt. 
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So, where a ſervant in any caſe ſells by the command and cd - 
vin of his maſter ; for it is the ſale of the maſter, 1 Rol. 99. 
J. 10. \ | . c N 
I a ſervant of a goldſmith, by order of his maſter, ſell plate, 
or jewels for good, which are falſe. R. 2 Cro. 41. 2 Rab; 

26. | 5 
5 So, in all caſes, where a ſervant acts in execution of an au- 
thority given by his maſtet, the maſter ſhall be charged by his 
act. R. 1 Sal. 282. 2 Sal. 440. FR. 
If a factor fell one ſort of goods for another, the merehant 
ſhall be charged. N. 1 Sal. 289. 5 "I 7 

So, if a bailiff permit an eſc an action lies againſt the 
ſheriff. 1 Rol. 94. J. 30. 1 Sal. 18. 

So, if an under-ſheriff make a mandawi hallivo to one, who has 
no return; whereby the pannel is quaſhed., 1 Noll 94. I 25, 

Or, if the ſheriff take upon him to return the anſwer of an 
old bailiff of a franchiſe after his removal, which is falſe, N. 
1 Rol. 99, l. 35. | £15748 

But, if a ſervant is guilty of a deceipt without the covin of his 
maſter, an action lies againſt the ſervant:; for it is a perſonal 
wrong, and falſity : as, if a ſervant, who is my merchant, {ell 
falſe merchandize in a fair of his own head; for the maſter does 
not command him to ſell to any one in particular. 9 H. 6. 53. 
6. R. Bridg. 127. 1 Rol. 95. J. 5. © 

[It lies agaiaſt the maſter for a fraud of the ſervant in his 
trade, tho* the maſter was ignorant of it. Grammar v. Nix, 
AE x2 6: 8% Oxy] , - © | | | | 

If an under-ſheriff imbezil a writ, an action lies againſt him, 
Semb. 1 Rol. 94. J. 20. = | = 

Or, upon a writ delivered to him make a ſummons; and do 
not return the writ ; for perhaps the ſheriff had not notice of it, 
R. 1 Rol. 94. I. 35. 1 Leo. 146. Cre. El. 175. . 

If an under-bailiff upon a warrant levy the debt, and after- 
wards conceals the writ. R. 1 Rol. 94. J. 45. | 

If. an under-ſheriff ſuffer an eſcape, the party may charge him, 
if he will, R. 1 Leo. 146. %%% rey gs 
If the under-ſteward of an inferior court proceed aftet att 
' habeas corpus delivered. R. 3 Leo. 99. | 

If the ſervant of a poſt-maſter ſteal goods delivered to him to 
be carried by the poſt, Sal. 44144. 
If a ſervant act contrary to the direction of his maſter, and 
his maſter diſagree to it. R. Sal. 442. CE 
So, if a ſervant make an expreſs warranty : as, if a ſervant 
leaſe land for his maſter, reſerving. the rent to his maſter, and to 
invite the leſſee to take the leaſe, promiſe that he ſhall enjoy it 
without incumbrance ; if the land be incumbered, an action may 
be againſt the ſervant. R. 1 Rol. gs. J. 30. | a 
| Bo, if a gaoler permit a voluntary eſcape, an action lies againſt 
him; tho? not for a negligent eſcape. Sal. 18. 

If a ſervant directed by a goldfinith, his maſter, to ſell a falk 

jewel to the king of Barbary, procure A. without the priviey of 
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his maſter to ſell it, who was afterwards impriſoned. till be re- 
funded the money paid, A. ſhall not have an action __ _ 


maſter. R. 2 Rol. IT 26. 2 Cro, 468. 
(c) By whom it lies. 


F a man loſe by default in a pratipe quod reddat, his heir after 


his death may have deceipt. F. N. B. 98. 9. 


N So, if there be execution by default upon a recognizante, and 


the defendant die, his executors ſhall have deceipt, and ſhall be 


reſtored. F. N. B. 98. R. 


If tenant for term of life, or in fee in ancient FRF Jevy a 
f fine at common law, the lord being only tenant for life ſhall have 


deceipt to annul the fine. F. N. B. 99. . 
And, after his death, he in the reverſion. Ibid. 


life loſe by default. 1b:d. 


| But he in the reverſion ſhall not have deceipt, if the tenant for 


l So, if a man apply bad medicines, to the maiming of a ſer- 
| vant, the maſter ſhall have an action; for he has a aps by 
| the loſs of his ſervice. R. 1 Rol. 98. J 15. 


ſhall have the action. R. 1 Rel. 98. J. 12. 


So, if a ſervant be cozened of his maſter's e the n 


1 (D) At what Time it lieg. 

l, 

| F there be judgment againſt the tenant by default, who was 

t 1 not ſummoned, deceipt lies before the entry of the deman+- 

| dant: otherwiſe he may delay his entry, until the ſummoners 
10 and viewers are dead. F. NM. B. 97. C. | 
. So, if 4. ſell goods as his, when they are not, deceipt lies N 


before the owner ſeizes the goods; for if he wait till an inter- 


1. ruption by the owner, the party may be dead. R. 1 Rol. 98. D. 


If a man make a ſale with warranty, an action lies before the 
0 money paid; for the defendant may have debt for his money. 
Kit. 174. 6. Vide 1 Sal. 211. | 
Vide ante, (A. 4.) 


(EF) Then Deceipt does not lie. 
. 1.) For a judicial AQ. 
RY: deceipt ak not lie againſt him, who acts judiclally 


a falſe judgment. 1 Rol. 92. J. 7 

If the ſheriff, with the — 97 the ſuitors, quaſh an n effoin 
erroneouſſiy. 1 Rel. 92. J. 10. 

If a ſheriff has a court by preſeription, and executes proceſs, 
an 1 does not by for any thing that he does there. R. 1 Rol. 
29.1. 25. 


as, if one ſue in the ſpiritual court for tithes, after payment. R. 
Cre. El. 836. Vide Heb, 205, 6. Vide ante (A. 4.) 
Vo. I. | | R | Nor, 


= 


altho” he prejudices another: as, if a judge of record give 


Nor againſt him, who ſues in a proper court without cauſe : 


*% 
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Nor, for tithes of greſs trees. K. 2 C. 134. Hab. 40 < 
„d da 17. > Det Cr Its 
If he ſue in an inferior court, without any. cauſe of adio 
within the juriſdiction. Lu. 1570. Semb. Sho. 254. 4 Med. 14, 


Vide ante, (A. . 0 
C. 4.) For a prejudice without a Truſt. 5 


Nor againſt him, who is not ſpecially intruſted, nor profeſſes 

ill z tho“ he does a prejudice: as if a man not retained, di. 

cover the evidence ſhewn to him. 1 Kal. 91. l. 40. 
Or, afterwards become of counſel with the other party: [id 

I a man not profeſſing the cure, kill an horſe by bad medi 

cine. 1 Rol. 91. J. 45. | e Tm 

Or, maim the hand of another by ignorapce in the cure. 1 
Nl. 91. J. 47. 5 : r Tu 


(E. 3-) For an unſucceſsful Endeavour in bis Truſt, Cc. 


Nor againſt a man intruſted, if he does his endeavour; tbo 
he do not ſucceed: as, an action does not lie againſt the counle! 
retained in ſuch a cauſe, if he does bis duty, tho” he do not pre- 
vail. 1 Rol. g1. J. 30. "FRET 

Nor, againſt a ſurgeon, who uſes his diligence ; tho! he do 
not cure. 1 Rol. 105. J. 20. | 
Nor, does it lie againſt a man intruſted, for the neglect of 
thing, which he was not bound to do: as, if an attorney make 
default at M/ Prius; for he was not bound to go to Nife Piu, 
1 Rol. 95. J. 47. | | | Es 
So, if conuſance be demanded by a franchiſe, and he make 
default there; for tho' he remains attorney, he is not bound to 
£0 thither. 1 Rol. 95. J. 45. (a). 1 f 


E. 4.) For a Falſty, withaut Warranty. 


Nor, does it lie againſt him, who ſells without warranty, if 
the thing ſold had a viſible malady, which the vendee had an 
opportunity of diſcovering : as, if à man ſell a horſe, that he 
knew to be lame, or that had-ſpliat, ſpavin, &. which the ven- 
dee might perceive. by inſpection. Kit. 174. 5 

So, if a man ſell corrupted wine, if the vendee or his ſerram 
taſte, and approve of it. Kut. 174. (b) 

If he fell land, to which he had not a good title; when be 
does not offer it to ſale, but the other proffers himſelf io be 
. purchaſer. Fer Gawey, Mo. 126. | 


(4) It is apprehended that the two laſt cafes are not proper applications | 
ef the principle; it is certainly the duty of the attorney to attend. 
(+) Note; Now:that the artiof Werving wine is arrivedito ſuch perfeRio"» 
as that even tolerable judges cannot diſtinguiſh, by the taſte, the manufac 
tured from the real; and there may be ingredients in the compoſition, 
deſtructive to the health, which ire not perceptible to'the taſte ; it ſeem 
reaſonable that an aQion ſhould be maintained upon due proof. 1 l 
Fad. Me: 58g. ©: 5 | ; | : 00 


* 


ſes 
ul 
id. 
U. 


{el 


not kriow of the defect, an a 


Merg. Vad, Mes Mee. 186. 


So, if the be + litera, and not vidble to the vendee : 
as, if a mah ſell @ horſe” ſibk in aka af Cont, 20 H. 635+ 


Semb. act. 1 Rol. go. J. 41. 
Nor, does it lie, tho' the vendor —— falſely of the value : 


as, if he affirm, that lafid, of jews; a are of G much value, when 


they are not. R. 1 Sid. 146. 1 L 102. K. Tel. 20. 


So, if he affirm falſel ir his right, when another has the poſ= 
ſeſſion : as, if a parſon ſay, that ie is. in cumbent, and has a right 
to ſell the tithes, and upon that del 


So, if he affirm, that he was offered fo mack — * for 
thing ſold; when he was not. R. 1 l. 101. J. 40. 1 | Cid. 


So, if he . a abs ale, 3 
tiba does not lie. Sch if the vendor affirm, and ſell an horſe for 
his own goods, if he\did not know the contrary. F. Al. 9 

If he affirm a ſtoneſſold by him to be bezoar, when it was hot; 
for perhaps he did not know it. R. cont. in B. R. but te Jadg- 
ment was reveaſed. Iro. 4. 2 5 {ay it 


(E. 5. ) Wien there i is another Remedy, 


146. 


i 4 $ FA 


Nor, does it lie for a falſ iy, 3 the party tray; ovoid 3t by 
plea: as if a man counterfeit my name to 4 bond; for 1 _y 
plead, non off fadum. 1 Rol. 00. J. 10. 


If a man ſue for tithes in the ſpititual inns: and whin — 


defendant Ms two witneſſes to prove payment, diſcontinues, and 


after the death of one of the witneſſes, ſues again. R. 1 Nel. 


102. J. 2. Cro. El. 836. for the ane may have eh 
bition. 
So, if a man after the payment of a debt, and a releaſe given, 


by taken in execution again; for he may have an anita querela, 


1 Rol. 103. J. 15. C 

So, if a man be taken ky erroneous proceſs ; for he may be 
aided by writ of error. 1 Rol. 102. l. 25. 

1 when he cannot rake adyantage by writ of error. 

R. 7 Co. 4 

So, if a bailiff make a falſe affidavit upon an arreſt 3 whereby 
A. is committed to priſon. N. 1 Rol. 33. I. 35. for he 1 be 
indicted for 1 


(a) Note; In ſeveral of theſe caſes, the maping Ke be that an action 4 


of Deceipt will not 15 lor ſurely if there be a warranty, altho' the ſeller did 
con lies upon his warranty. The true dit- 
tinction ſeems to be, that where the deceipt may eaſily appear to the ventlee, 
who depends on his own judgment, an action will not lie; and that where 
the deceipt is not eafily perceived, and can bo Uiſcovered only by.condoiſ- 
ſeurs, and is ſuch that the generality of mankind, cannot, on contract. 


for the commodity; find out, an action will lie, 1 "Mug. Pad. Mee. 185. 


(b) An audita querela is new very feldom uſed, the court in moſt in 
ces relieving the party on motion: in the preſent caſe the beſt mode — 
be to pay the money into the hands of the ſheriff, giving him notice to 


retain it, and then move the court that the money be returned to the de- 
ſendant, and that the plaintiff may pay the coſts of che application. 1 


R 2 | So, 


ls them when he was not 


incumbent. | R. Per tuo F. 4 Cre; 19}: A þ 
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go, if an executor, lover "we an, action. agaidſt» hit, niake a 
Fraudulent ſale of his goods; a. it will be a Is Dub 


2 Rol. 292, 3. a A 


() The Proceding in an Attion for a 
Dekeipt. a N ; 


C. 15 ) The Original” 


N action for a deceipt ſhall be ſued by original out of te 
- Chancery. F. N. B. 99 G.. 

And the writ is without wie arms; as in wither 283005 upon 
the caſe. F. M. B. 92. E. 95. E. 

And, if the deceipt be to the court, the writ ſhall be ad reſpon 
3 tam regi __ _ e B. 95. Z. N. 112. 4. 

3. 116 A. 

Hoc the proceſs in a writ of  decipe is a chment, and diſtreſs 

F. N. B. 100. D. 8 E 
' But ſometimes the party win ſus by oripinal, or by a-Writ ju- 
dicial out of the court, where the deceipt was committed, at his 
election: as if the tenant loſe by default, not being ſummoned, 
he ſhall ſue by original, or by writ out of C. B. at his pleaſure, 
T. N. B. 99. G. | 

So, in a ſcire ſuciat upon a recontizances if the plaintiff has 
execution by the default of the defendant, who was not ſum- 
moned, the defendant hall ſue by een or by writ out of : 

And ſometimes a writ of deceipr __ be in nature of an ae 
querela. F. M. B. 99. I. AF; 16 
As, if the demandant and his attorney file a warrant of attor- 

ney for the defendant, 'who was eſſoined; whereby the eſſoin is 
quaſhed, and the tenant loſes: by default. F. N. B. 99. J. * 
114. 4. 

Or, if a man acknowledge a ſtatute in the u name of another 


Reg. 114. 6b. 
Or, the a pracipe in capite apo a falſe ſoggeftion Reg I ” 
115. 


cf. 2.) The . . : 


D wall be brought in the county, where the deceipt is 8 
„ fappoſed to be done. F. N, B. 98. L. Vide Adicn, (N. 5.) 
And, the venue ſhall not be changed. Vide Aion, Of. 13.) 


| "= 


| The deckemtion: relay: onght to 8 that the defendant f 
was ſciens of the matter, by which he deceived, _ 
Azad, chat he did it ali et fraudulater. 1 | 


(a) vets In an action on the caſe in the nature of a deceipt, were Pay 
plaintiff to declare not in the proper county, the court would on motion, 


on the common * change the venue, 1 e CR = 1 


* 
— „ : EV? + 


[1 . 


he 
n, 


F 
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It ought regularly to ſhew, in what the deceipt conſiſted : as, 


il it be for requiring extravagant bail it ought to ſhew how much 


the debt was, what proceſs was ſued, and what bail demanded. 
R. 1 Sal. 15. t 7985 


But it may be ſupplied by matter tantamount : and therefore, 
if the plaintiff declare, that the defendant improvidè et incaut# 
abſque confideratione loci drove his horſes upon the plaintiff, it is 


well: tho' he do not alledge, that he knew the horſes to be 
unruly. R. 2 Lev. 172. ER x gets rae 


So, if he alledge, that the defendant did it falr? , f raudulenter, 


that imports, that he was ſciens, after verdict, Dan. 178. 


So, ſcienter ſupplies the omiſhon of falsd et fraudulenter, after 


verdict. R. 1 Sid. 146. ; 
And, if he alledge, that the defendant was ſcient of the defect, 


there is no neceſſity for a more expreſs averment, that there was 


ſuch a defect. R. Mo. 46. Dan. 178. i 
So, if ſcienter, and falso et fraudulenter are omitted, it is good, 
after verdict. R. 3 Mod. 261. e | 


If the plaintiff declare upon a warranty, he muſt ſay, var= 
rantizando wendidit ; whereby it may appear to the court, that the 
warranty was at the time of the ſale. Per to J. 2 Cro. 630. 


Vide ante, (A. 11.) 


If he declare of a deceipt by one, who. profefſed-ſkill, asof a 


taylor for inartificially making his cloaths, he mult ſhew, that 
he delivered materials to him for the making of them. R. 1 
Vent. 269. RE og Eo rn Fe: ta I 

So, he mult ſhew the particular defects. KR. 1 Vent. 269. 

| | F. 4.) The Plea, | 

To an action for deceipt the defendant ſhall plead generally. 
Not Guilty. Pal. 393. 8 Shine i 8 
Vide in Pleader, (2 H.) 


| Vide more of Deceipt, in Covin,— Fraud. —Tuſlices of Peace. 
(B. zo, &c.)—Leet, (L. 6, &c.) —Furliament, (L. 38. 
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. ACTION upon the Caſe-for Defamation. 


(A) When an Action for Defamation lies. 


another by ſlanderous words. 


* 


Or, if by any means he publiſh ſlander of anotber; * if a 
miniſter in his pulpit pronounce a man to be excommunicated, 
when he was not. 1 Rol. 37. J. 5. 8 * 

If a man by letter write ſlander of another, to a third perſon. 
. 85 | . 0. 

he inſert ſlander of him in an affidavit, foreign ta the mat- 
ter of the affidavit. Dub. 3 Mod. 25 | DE Ne 


(B) 


Nation upon the caſe lies for defamation, if a man defame 


145 


Fide Lil 
18 ieh 


. * 
. * 7 


| ACTION fue eine for Path 


0 De Sranvotis amen ans 
: 3 1.) For ee BM 5 i 
IV the fat. 2 N. 2. 


none ſhall deviſe « or | 


gre 1 ſeal, ſte ward of the en 8 hou © 1 of the one 
the other, and, other great officers of ol the realm ; and 

Ee Weil ſhal incur the pain of fat. W, 1 

Any great man, or tht cer of the real, ban haye an action 

tum pro rege quam br 775 cipſa upon the a 2 R. 2. f. if Wok 


ae ſpoken to the ſlander of him. 4 Co 13. & Cromwell. 


= word of Cod, the queen's authority, and 10 e 


2. Mad. 1 52, 1 1 Rol, 78. Vi ac 2 Eat. 722 74. Fd ahi 
2 Statute; . "of 
. So, a viſcount may have it; the! this aa W²as created ſince ; 
the ſtatute. R. Cro. Car. 136. Ley 82, | 

So, a baron, of the  exchequer ; F "to! the Kunde mention only 


| Juſtices of the one bench or the other, Per Crew, * 565. Semb. | 


T5520: "LS 
But an a +. upon the flat. 2 R, 2.5 does not opt Tg for words C 
to the ſlander of the King; but they ſhall be puniſhec by the fl, 
I. I. 34. 2 Inft. 2 228. 12 Co, 7 134. 
So, . jt does not lie for a peer 3; if he was not ſo at the time of 


the ſpeaking: Pal.” 568, | 


| (B- 2. ) For what Words. 8 
r 9 lies if a man ſpeak, a aga inſt them any | 
words, which are actionable when ſpoken againſt a a common pei- E. 
on. | 
89, tho? the wor ds are got ſo. 7 » A8 to maintain. an action 0 
againſt a common perſon f 1 vet! if the 1 in ander, ſcandal 
magnatum lies; as, if a man ſay, ey foun rd P. 55 2 me 10 1 dy 


niy purſe : tho' he do not ſay, felaniou v. 277. 
Std. 434. R. 1 Vent. 66. 5 f 40. 
My Lord P. is an unworthy man, and ads againſt law and 


reaſon. R. per three J. Atkins cont.” 2 Mod. 150, 5 16 1 Mod. 
1 ne 90 da. uſcient 1 a thy. 3 Bul. 226. Da. 
1 no more ta be valued clan a dg. 2 Mod. 200. 
If a man ſpeak. of. a biſhop, Yow crit a letter aobich is agen 


ſuper/iition. R. Cro. EL 1. 
Ay lord imprifoncd mes till I made him a releafs. R. 1 Leo. 36 
My lord A. ſent for. us, and put ſome in the Jocks, and ne in 4 
Pace caled Liltle Eaſe. 1 Leo. 336. 4 | 
If he ſpeak of a biſhop, he is a Papifh.. 


te is a wicked man, D. 2 Mod. 160. Vide infra, » 


ACPION upoti e eat for Bebi. 


My "bord Bid me compountd the robbery. 2 "Mod. 164. R. Ero, 
El. 68. : 

My brd carer 5 Hoey br contes by gobeli. 2 Mod. 764. , | 
1 qt A. whom I do not know, but my lord ſent after me to tale 
N. 1 Bev. 2199. 1 Vent. 59. 1 Sid. 44. 

I have learnt your unchriſtian dealing to take my good name, lifes 

laid, goods, &c. n 

He is a baſe earl, and 4 paitry lord, and heeps none but rogues and 
rafeals like hinifelf. Semb. 2 Cro. 196. 1 

So, it lies for words in the courſe of a judicial proceeding, 
where the court has not juriſdiction. 2 Inf. 228. Vide fot. 
(F. 22.) Vide Action upon the Caſe for à Conſpiracy, (B.) 

But an action upon the flat. 2 K. 2. 5. does not lie for a judi- 
ei2] proceeding againilt a peer by action, appeal, indictment; &c., 
tho? he be acquitted. 2 Iuſt. 228. Hob. 226. R. Kel. 26, "37s" 
Dy. 285. a. 

"I, 4 does not lie, where the words do not import ſlander; 
as, if a man ſiy, the car's men by his command toof goods bya 
— ed warrant ; for if he did not know it to be forged it is 80 

Dan. 165. 
be ie a man ſay of an archbiſhop, he'is a covetous mains ßen. 
0. 38. 
If A. & that a Aly; being a Ft 2 117 4 obey the ling * 
er; to "which B. aufwers, that it F grief. Poph. 67. * 


G. 3. Y How the Proceeding ſhall be. 


If in 1 declaration ** ſtatute be miſrecized in a material 
point, it is bad. R. 4. Co. 12. b. Pal. 565. Vide Gro, Car. 136. 
As, 1 for mendacia. 4 Co. 12. b. Vide Action upon 

ute, | 
Spams the declaration need not recite the ſtatute at large, Vid. 
Ent. 74. Vide Attion upon Statute, (H.) 
So, if it ſay, debates, for Slander, it is not a material variance. | 
Co. Car. 1 35. 
Nor, if it ſay, diſcardia inter magngles ef communitatin for, 
diſcordia infra hoc regnum. R. Cro. Car. 1 35, © 
ov 0 5 the preamble, or a Party. that does not vary the” 
* R. Ley. 82. Fal. 565 
or ſay, mendacia, for 8 Jon. 194. | 
1 1 ia damorum, where the flat. lays incendia 40 2 
Mod. 9 
If it ſay, contrafaciat mendacia, for deviſe lies. 2 Mod. 98. | 
It it omit, / and other ) , great men, Ec. Ibid. 1 


(C) To the Skander of a Title. 
Gin by 6 ns 1.) When it lies. 9 1 


ge an action apon the caſe lies for ſlander of a r as, if a 
man intending to fell land, another ſtys, that he bas a leaſe 
of it for * Fm Semb. Cro. El, 1 97. 358 Cro. 163. 
Or, ; 


3 


ACTION upon. the Caſe for Defamation. 
Or, that 4, has a rent cbarge out of the land; "whereby the 


owner cannot ſell it. Cro. El. 197. | | | 
I know one, who hath two leafes of this land, which he will n 
part with. R. Cro. El. 427. | „ 
It is troubled evith more incumbrances than it is worth. 2 Leo. 
112. 5 . 
Think you the land is his? It is a compact beteveen bis brother and 
him, R. 2 Leo. 111, 112. | | i * 
B. forged a deed to cheat me of my eſtate, and gave A. 40s. for 
ingroſſing it. R. Ray, 4, 1 Sid. 16. 
So, if a man ſay, B. 's land is lawfully aſſured to C. tho? C. has 
a void limitation of it, which might give a colour for the words; 
for he takes upon him the knowledge of the law. R. 1 Go. 177, 
_ So, if a man, knowing A. to be in communication for ſelling 
his . eſtate, publiſh a leaſe, which he bimſelf has, and which he 
knows to be counterfeit, for a good leaſe. R. 4 Co. 18. l. Vide 
Dan. 164. Vide Cra. El. 197. 2 Cro. 163. | 
So if he ſpeak of a leaſe as ſubſiſting, without mentioning of 
his title to it. R. 2 Cro. 164. WE *Þ 
So an action upon the caſe fie for ſlander of a title, when the 
words are ſpoken to a ſtranger, and not to him who intended to 
purchaſe. R. 2 Leo. 112. Dan. 164. 7 
So an action upon the caſe lies for the ſlander of a title, tho 
the party has a remedy againſt him who wrongfully diſturbed his 
poſe on. Fer Hale, Al. i ow 


, 


(C. 2.) When not. | 
But i lies not if there is not malice expreſs or implied: or 
if the words do not ga to defeat plaintiff's title; or if ſpoken to 
protect defendant's property, or to prevent another's being 
cheated : nor againſt attorney delivering ſuch meſſage, tho he 
varies in immaterial circumſtances. Hargrave v. Lebreton. F. 
9 S. 3. 4 B. M. 2422.) | | ; PIR 
So, if a man ſay, that he himſelf has à title ts the land, tho it 
be falſe, an action upon the caſe does not lie for the ſlander. R. 
4 Co. 18. a. Per tyo J. 1 Rol. 409, Cre. El. 197. K. Oo. 
TTT... TE ? 
And, tho it appears by the bar of the defendant himſelf, that 
he has notitle ; for a bar ſhall not make a count, inſufficient to 
maintain the action, to be a good one. K. 4 Co. 18. 5. 
So, if a man ſay, I Inoto one who hath title, he may juſtify by 
2 that he himſelf has tile. Per tab F. Poph. cont. 
33 | D | 4 
So, if the words themſelyes appear not to impeach the title, 
an action upon the ca ſe does not lie; as, if the plaintiff declare, 
that A. by fine ſettled land to himſelf for life, remainder to the 
firſt ſon then after to be begotten in tail, remainder to the plain- 
tiff, and that the defendant aſter the death of A. in ſlander of 
his remainder ſaid, that B. is the lawful ſon of A. begatien after bis 


marriage, ubi revers he is not ſo; an action upon the caſe 5 


r 
) 
; 
e 
4 

. 
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ACTION upon the Caſe for Defamation: 


bot lie, for if he was his ſon after marriage, unleſs he was born 
after the fine levied, it is no prejudice to the plaintiff's remainder. 
R. Dal. 103. © „ 1 
So, if the words are not a direct ſlander to the title: as if A. 
had ſold land to B. who had a mind to ſell it to D. and a man 
ſays to a ſtranger, That A. was a baſtard, whereby D. did not 
purchaſe it; an action does not lie by B. Fer Poph. Cro. El. 
346. Vide poſt. (D. 11, 12.) 8 . 
So, if A. and his wife were in treaty for the ſale of lands in 
right of his wife to B. and another ſays, That the wife has another 


| buſband. Dub. Cro. El. 346. 


He hath no authority to ſell. Per three ] Vel 80. 

A. all be brought to inherit that eſtate. R. Vel. 88. 

So, if it does not appear, that the plaintiff has a damage, the 
action does not lie; and therefore, the plaintiff ought to aver, 
that by the ſpeaking he could not ſel], or leaſe, Ic. K. Cro. El. 
197. R. Cre. Car. 140. R. 2 Cro. 484. 1 

So, if the plaintiff ſay only, that he had an intent to ſell, 
without alledging a communication for a ſale. R. 1 Rol. 244. 
2 Cro. 484. | 5 | 

Or, if he ſhew only an intent to make a voluntary ſettlement. 
1 Rol. 244. Tel. 89. - Es | 8 85 

So, if the words are ſpoken by a counſel to his client, who 


adviſes with him upon the purchaſe. R. Mo. 187. 


Or, by an attorney, with whom he adviſes upon the purchaſe, 


R. Mo. 187, 


(D) To the Slander of a Common Perſon, 
D. 1.) Words which endanger his 1 | 


0? an action upon the caſe lies for words ſpoken againſt a 
art a traitor. 4 Co. 17, 6. | 

He hath committed treaſon, 1 Sid. 53. 

Thou art a traytorly knave. R. 1 Sid. 103. \ oj 
He did treaſon in the Low Countries; for it is triable by St, 35 
N. 8. K. 1 Rot. 63. 4 46. | 54. ton ig ns 
I accuſe juſtice Hutton of high treaſon. R. Hut. 131. Cro, 
Car. 504. = $680 K pt 4 

He is a traitor, and rebel. Ray. 23. | PO ATE 

Lam no traitor, but have. ſeen thee in rebellion, R. 1 Sid. 381. 

Thou art a rebel, and all that heep thee company, and ao friend to 
the queen. R. 1 Rol. 69. 1. 16. 3 

He would hade taken away the king's life 3 for the intent is trea- 


fon. Semb. Ray. 20. 


\ The bft Jt th band bin the at king te jules. N 1 Gt. 
1. ; . 0 6 140 . | 
Thou, and thy crew brought the late king to death, R. Hard. 


8 
Thoy 


common perſon, which charge him with treaſon 3 as, Thou (F. 75463 


7 AGTIOW ag te c fr Düne 


Ton di b lou: A. thi ghuit, Boring Bim to 32 ane; 
— that he was D 4 I Rol. 69. J. r ü 


e th plaintiff ſaid; 10 Fac. There is tb hk i Ei land ; 
for it mall de b. 0 that he denied che ſon of the. "King to be be 
prince. Rol. 69. 1. 5. Vide 1 Nol. 444. 

He is 10 h banget! fer countet feiting the king's Ban and ſeal. * 


N. 13 a clipper, ani 22 Banged for it; for it ſhall not be 
intended a clipper of any thing but money. N. 3 Lev. r66. 
Skis. 184. | 

* Thou wer't Burn in the Band Fir caining'; though he cod not 
have clergy. R. 2. Cro. 5 

of Be 10% clipper and 82 neck mull puy For it. R. Skin. 183. 

ev 16 
I will Lang him, for he hath JÞoſitn treafon. 2 Cro. 296. 
He hath Jpoken treafotis « and 1 will prode it. R. 2 Cro. 275, 6. 


. .) Or, which charge with murder; ; as, You faifonel our beg 
Of murder. if the, huſband be dead. R. 1 Rol. 71.1. 50. 72.1. 5, 20. | 
*. Thon re R. 1 Rol. . I. ro. R. 2 Mod. Ca. 24. 
. . ls to murder A. R. 1 Rol. 72. l. 15. 

He hath 22 a 2 without mentioning any one in particy- 
ny K. 1 Rd. 77. J. 30. | 
Es brol. his Faber: 2 of Which" he dd; he may be hanged fir 

the murder. R. 1 Vent. 117. 
He killed my wife; without an- averments that ſhe is dead, 


* parks be wiſh, aid will diſpatch me 4: K. 1 Aid 


120. 


(You did. fat up my Her, (plaintiffs wife, defendant's ſiſter) 5 
and murder her, and I will e i. n v. Lite, P. 13 G. 4 i 
Str. 139. | 531 | ö 
(D. 3.) Or, kk charge with he * 2 us with witcheraft wich- l 
Of other in the St. 1 Fac. 12. As, if a:man ſay, He is a:4uitch' and did : 
— * ZI beqwitch my child. R. 1 Rol- 44. I. 40. ( 
ride 8, —Thibugh He-do not ſhew/ any. damuge tegen 1 Ad. 44 | 


F. 3, 17.) J. 40. 45+ J. 5. 46. J. 5, 50. Cro. El. 571. 
= H is a*witth, ond'bewttebed/me. D. Rer. 45. - Cont. 
17 Jac. but R. acc. 8 Car. 1 Rol. 45. 
| He is @ och and ball ai mil. R. 1 Rol. 45. 


I. 
adn; — drin. R. 1. Rol. 45. 1. 35. * Car. 14+ 
Or, ay cane mare, e. N. © a. |: | 
Or, Hr in a ftrong auth, und bewwitched- me, e there- 
fore I will not marry him. R. Cro. Car. 474. ee 1 1 Rol. 46. 


J. 5. . 
She is a withend was enemies, at. the offer R. 1 Rol. 45- 
I. 5. Jon. 325. 
The devil appears to thee and thou conferreft with him, - who 


cu Mou aft, he _ thee. R. 1 Rol. 46. I. 30. Mo. 7 


geren ret ut ei t Rehe. 


he lere ber chill to the di, of imont'to betbneh A. R. 

3 Rol. 44. l. | 

So, ks Ys Thou art a witch, and Halt Suffer for 1 pet 
three J. Powel cot. 3 Lev, 394. . 

Or, Thou art @ witch and Line to be Banged, R. I 810d. 53. 
Ray. 3 Lis a hh, and if foe erg n. TI vill hang ber for u. N. 
* Sid. 386, 1 Lev. 255. * Bur now that the ſtatute of witch. 

craft is fepealed (by the N. 9 C. 2. c. 5.) fuch words are clearly 
not actibnable: yet words accuſing one of preteuiding to wich. 
craft, Oc. it is conceived are àctionable, ſince by the ſtatute of 
G. 2. ſuch pretence is made ppoiſhable by impriſonment and' pit 


fory.* | 
| / if he charge with felony within any other ray as, if 
he ſay, He hath tavo wives, and T vill hang him, 1 Rol. 76, 


1. 5 

: it be fag, He bath Ber rate e fninory pril, Sc. R R. | 
Lat, 1. fer 68. 1 Rol. 69. I. 3 5-0 © 

Tho? he do not ſay, that he * in Brill ; which is 

neceſſary to make it felony. Re Lat, 2, Jou. 68. 1 Kol. 69. 

J. 30. 35. 

Tho”? he do not ſhey, that the words were ſpoken before the | 

St. 27 El. 2. for it ſhall not be intended before, at this ane. 
la. 2. Jon. 68. 1 Ri. 69. 1; 30, 35, Anno. 1 


So, if he chärge with burglary; He ir in the church, 1 20 . 4) 


the church. R. 1 Rol. 76. 1. 20, 
He is a rogue, and broke open an houſe. R. Shin, 364. | 
So, if he charge with robbery ; : as, if he lay, went to A. 


_— 
law. 


and oil have him rob H', houſe and he did rob him, without W (F, A 170 


ing, who did the robbery. N. 2 Lev, 205. 
He ſet on me inthe highway, and took my purſe ; though he mY 
not ſay, that he robbed him. K. 1 Kol. 74. J. 5. Fon. 302, 
He would have given D. money wb 4 ard be did ng him, 
R. 1 Vent. 323. | 
He lay i in wait ta 705 bin. and ſet on him in the bis . 
Cro. Car. 140. bb os 
He ſet upon me, to rob me, "Oro, Car. 140. ; 185 
He hath picked my pocket of ff. Wer and gold. R. 1 Rol 68, | 
I. 45. 8 
o, if he charge with larceny ; He il a thief, and 15 or ”0 
he ſtole) my trees, furze, dung, turni , corn, 952 ae 77 og. 
of which felony may be committed. R. 1 Rol. 5 1. J. o, 50% 
52. l. 5, tO, 15, 20, 78. J. 35. K. 2 Co. 39, 166. K. cont. © 
FE 331. K. acc. 2 Cro. 114. 2 Kol. 440. Fon. 43, Vid 
31. , n i | 
F Tho; the charge amounts only to petit larceny. R. I Rel. 43. 
40. 
As, He, flole my corn out 0 barn without in 
b 1b. Ge of F my Barn, ut fayi g the vale; 
. He feloniouſly, flole my com. 1 Rol. 70. J. | 
| He flole corn fim A. 1 Rol. 70, i 47. 45: 


8 


ACT ION;upon the Caſe for PREY 


He floke three pecks of corn font. to his mill... R. 1. Rol. L 2 
H. 4d gy" open my cheſt, w_ fieal my deeds, for that 17 
R. 1 Rel. 73.1. 30. 
He hath flolen my ud. R. 1 Rol. 70. + 27, 30. Per three 
2, cont. 2 Cro. 66. Vide 2 Cro. 166. | 
He flole my box-weod. R. Mod. Ca. 23. Sal. 6935, C. 
 1Stole lead out of my.maſter's houſe.” R. 1 Lev. 156. 
1 our bees and art a thief.. R. Ray. 33. 


By a feme-covert, You flole my ae ; for the may have ER y 

pertys and it is a common way of talking. R. Fal. 3 
6 80, if one ſay, He was a thief, and ftole my gold. N. 2 Cro, 

22. A 
So, if he ſay, He it a thiekand 2 lead of the houſe, which is | 
not felony ; the former words are actionable by themſelves, R. 1 
2 Cro. 114, 154, 231. To ſteal lead is no felony, and conſe. 
quently the Jaiter words are actionable as well as the former.“ br 

<a; if ene with felony generally ; ; as, He is @ thief. R. 35 
1 Rol. 42. | 

[** Thou _ a thief” Jn 07 what Pn, 07 every. thing i 
ſhall be intended to be of every thing he can be a thief of. Mor- thi 
gan v. Williams, H. 5 G. Str. 142.] © 

Thou art a whore, and a thief.  R. 1 Rol. 42. . 

Thou art a whare-thief, N. 1 Rol. 42. l. 49. | 
it, I charge thee <with felony, R. 1 Rol. 43. 1. 5. Cont. 73: mY 
J. 50. 27 

; by ole the colonel's clath, withour fayiog, what colonel, R. 5 
3 Mod. 280. 1 
; So, an action upon the caſe lies, quia erimen 1 impoſuit ya 
© generally, without ſaying, what felony. 1 Vent. 264. 1 
$0, if he accuſe one of an attempt which makes him acceſſory 3 
to a felony; as, He lay in wait to rob, Oc. R. 1 Rol. 50. 1. 45, 
50. Jon. 195. Cro. Car. 140. 
He fet them on to rob me. R. 1 Rol. 51. I. 10. Vide Mo. 63. 8 
He Perſuaded A, to rb me. R. 1 Rol. 51.1, 20. Cro. El. " Wa 
: Eccl. 
72 9 Sbe attempted to kill. R. 1 Rol. N | 6. 

A. flole ſheep and R. by compact took a meadony to cloak the filmy | h 

T hou & 1% receive Lolen goods, 3 them to be Aalen. {oe In 
for that does not make him acceſſory, unleſs he aids felony. 1 I 10 
Rol. 68. J. 10, Cont. 1 Vent. 18. But now by the Stat. 3 & 4 & 

M. & M. c, g. ſuch a receiver is an acceſſory. 41. / 
He maintains thieves or pirates, Fc. againſt the law and procla- H, 
mation ; tho” he does not ſay, that he knew them to be pirates ; 1 Ro 
for, e law, imports it. R. Cre. El. 52. Hi 
A. flole, Ec. and thou wer't pariner with her. R. 1 Sid. 413. led 

I Vent. 18. d, t 
He would Buse robbed me, if A. would . he perſuaded A. ten, 

to do it. R. Cro. El. 710. 1 Rol. 51. 1. 20. 22. 
He writ a letter 10 A. to defire him to kill his avi ie. R. Cro. EL For 
747- He 
He is a ſmatherer, and maintainer of felonies. R. 2 Cro. 267. his 


(D. 50 
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(D. 5 ) Words, which endanger corporal Puniſhment. _ 


Or words which charge with a crime, that ſubjects one to a b. 5.) 
corporal puniſhment ; ; as, if he ſay, he i is prjured. R. 1 Rol. 39, Charge 2 


I. 25. v N 
I can prove him perjured. R. 1 Rol. 39. J. 30. 35. 5 0 . 


Jill prove him perjured by tuo witneſſes 3 without 1 el io 55 18.) 
what court, or how. R. 1 Rol. 39. J. . oy a: 
She is @ perjured whore. R. Hard. 7 
' He was perjured in Tottenham 8 for it l be einen 2 
court ſufficient. - R. 1 Rol. 39. J. 47. 
Or, in the hundred court; for that is within the frat. * El. K. 
1 Kol. 42. 1. 40. 
Thou art a perjured knave ;. for thou ſweareſt at the leer, 1 bake 
bread, when I do nat. R. Cro. El. 709. 
He is forſaworn, ond took a falſe oath at T. in his depoſition, when 
be waged his law againſt me. R. 2 Cro. 204. 
He is perjured in A.'s will; ; for it ſhall be conſtrued conceening | 
that will. R. 1 Rol. 5 


80 if he ING with ſubornation of perjury. 5 e 


As, if he ſay, thou hath procured falſe witneſſes to YEE in Or, ſubor- 
8 cauſe. Mod. Ca. 201. Cro. El: 93. . Ju nation, | 


He ſuborned A. to for fevear himſelf before 1 the chief Juffice. NE g of 

2 Rol. 410. TY 
T hou procureſt A. to come thirty miles to commit perjury, bifere 1 
biſhop of W. and haſt given him 101. for that purpoſe. R. though | 
the perjury is not legged» to have been committed. 2 Cro. 6. 
159. 5 5 6 Joe 


Cont, in 3 Fac. Ye, 28 1 Rol. 57. J. 5. And Mad. fa. 201. nenen 


80, if he ſay, that 4 was is for mn, . add ſoch words, as (D, 5.) 
denote him to be perjured; as, if he ſay, he was forſworn in the Or words 
Eccleſiaſtical Court; for it is a court well known. R. I Kol. 40. that import 
I 6. Cre. EI 188. "7 * perjury; 


In the court of requeſts. 1 Rol. 40. 1. 50. 69.1. 54. Cro. El. (x . 338) 


135. Ame (D. 5.) 
In the court of the counſel of the 1 of Wales. R. 1 Rol 40. 
I. 10. Hard. 151. Hob. 283. 

1 for it i is a court of Record. R. 1 Kol. 40. N 53: 
41. . 10. 
He gave 10l. to B. for forfeearing himſelf i in Chancery R. 
1 Rol. 41. 1. 20. 

He was forſworn in his an ſeuer to A.'s bill in Chancery; if he 
ledge, that A. exhibited his bill, to which the plaintiff anſwer- 
ed, tho” he do not ſay, in a point material; and it ſhall not be 
ntended another, ſuit. R. 1 Fel. 42. J. 5. on . LN Cro. Car. | 

22. | 

Forſworn in FR Ster-Chamber: Cro. El. k 35. 


Hle is a forſevorn fellow, aud hanged 'as honeſt a man. as him ” 
bi Tele oath, R. Cro, El. 1 7. in 
They 


: county court ſuch a day againſt the huſband, if his wife ſay, bu 


0.7), 
forgery, 
Fide of 
C. 6, 7+) 


the oc 5 EL nor 1 H. 5. R. 1 Rol. 


n action was Med dee R. 1 Nol. 39. J. 10. 4t. 15 40. 
R. 3h 4 + 


day. R. Hard. 155 


| Thoy wer rt ez in the ation at the a 2777 Egk: 


of an aQion, an 3 1 tho 
particular, R. 1 4.8 
4 the ee 


aten 5 of the ſeſſions of P. tho? n0 
At Hereford Uſers if he alledge, that he Was a witneſs ther 


Thou 2 or lh Wie? ? in LYN court, A a cour 
leet. R. Cro. El. 720. 3 


275 Noy 5 
hou tooke 67 4 fol TY 2 ore Wn "ht 5 175 graut of 


4 go before him, K. 1 Rol. 38. l. 50. Lev. 166, 


K. | 
, de e perjury is not within the . 5 El. for he ſhall be 
puniſted by the common law. X. J. 81 

So, he is forfworn 7 a court of revord, without [OP in what 
eoure- R. 1 Rol. 42. 4 N * Ba 

He is forſavorn on recor 1 Rol. 42. J 

H. vas forſworn, indicted, and e or il. K. ? Ra 
40. I. 2. 

Thou wer't feen, and I vill ſet the on the fillory fe i i, 
R. 1 Rol. 40. 1. 15. 70. 1. . 

He is forſavorn, and fhall loſe his ears. R. 1 Rol. 70. . 

He was forſworn, and I will prove him perjured, or fay his charges 
R. Cro. El. 429. 

He i is farſworn in every thing he ſwore in the cauſe, without faying 
upon what matter the iſſue was. R. 2 For. 

So, with an inducement, that he was a Withehs in a Gr; in the 


art forſavorn, thou tookeſl a falſe oath againf ny huſband and me thi 


So, if I charge with 7 ; as, if he fa, ze for re an ah 


on: 
26 * the „ pen R. 1 Rol. 6 [TY 
2 He forged an acguittance. R. 1 Rol. 66. I. 11. 
ode and commiſſion. R. 1 Rol. 68. 1. 35. Jon. 325 
A licence I had in the Exchequer. R. 1 Rol. 65. . 
He forged two writs ; tho' the for 'y 7 a writ is not within 


hou haft forged a deed to cheat A. of {Hh long. R. 1 Sid 16 
That deed is forged, and B. made it. R. 1 Rol. 65. 1. 45 
So, thou haſt forged a deed, generally. 1 Sid. 16. ; 
Thou baſ} canſed a. deed to be for ed. R. 1 Rol. 66. I. 20. 
0 hou haſt forged my fathers will ts deceive me. Semb, Lat. ＋ 
[2s 0e à rogue, and I will prove you a a rogue, ſor you forged 
name. Jones v. Herne, P. 32 G. 2 ilſ. 87 56 


5 8 haſt forged a warrant in ach, a ai Per Twild. 1 did 
tent #- 's will. I 2 Vent M5 . 


* 


K. 1 Sid. 97. 


© ACTION upon Ne O bot Defamutivi. | 


is k — 2 W. K. 2 Rol. 266. 2677 07 ns 
ky 80, if where a giſcourſe-of the plaintiff, and his office, as 
deputy clerk to A. and the defendant ſay, be © a copening- hnave, 
Vide pat. x(D.'21'F.9) oo ; 

2. OY thou.art a branded rogue ; for it ſhall be intended, 
that he was branded according _ the 3 a Rol. 43. I. 25. 

T hau art n rogue on record. R. 1 Rol. 43. J. 30. to 

A ru — and deſerweft tobe hanged. Qu. 2 Lev. 214. 
Vide po . (F, 7.) 4 g 


So, if he ſay, he made ſuch a liel, and ſhew the effect of the (D. 9.) 
libel ; for, for iat he ſhall be fined, and impriſoned. ' Semb. 1 Nol. C 


a cheater, and hath cozened his maſter. R. Cro. Car. 36g, 480. 


* with words 


46. J. 15. | A that ſubject 
He conſpired the death of B. 4 Leo. 54- | 285 to an in- 
He is a falſe poller, and extartioner. R. 1 And. 120. dictment. 


So, if he ſay, /he keeps 4 batwdy-houſe ; for it is indictable. us 
E. 1.Rol. 44. L 15, G1. L. 15. K. cont. Co. El. 648. K. x Bul. G. 2% 
138, Per Glanvil, Anderſon cont. Noy 73. R. Ney 117. | 

An houſe worſe than a bawdy-hguſe. R. 1 Rol. 68. I. 15. 

& fortiori, if the party keeps an inn. Adm. Cro. El. 582. Vide 
1 Bul. 138. 1 | HE 

So, if he ſay, fe kept a bawdy-houſe ; for it ſhall not be intended 
of a time belore a general pargon, &c. K. 2 Lev. 333. 


So, in Landon where by the cuſtom a common harlot ſhall be (D. 10.) 
carted, if he ſay, thou art a common whore, and I will have a haſon-O#s t pile 
tinged before thee. R. 1 Rol. g6.1. 40. Vide 1 Kol. 550. A. by the 1 | 

A bawd, and I will have thee carted. R. 1 Rol. 36.1. 50. tom of a2 


Thou art a awhare, and my huſband's whore. Per three J. Hide place. 


cont. Ray, 81. Vide 1 Rol. 550. I. 22 | 


So, in Southwark, fc. where there is the like cuſtom. Semb. 
1 Sid. 97. ä | : 
So, if ſuch action for theſe words be commenced in London, it 


{hall not be removed by haheas corpus; or after removal, a proce- 


dendo (hall be awarded. R. 2 Rel. 69. B. cont. 4 Co. 18. 4. Cont. 
Cro. Car. 350. R. acc. Cro. Car. 487. 7 1 
But the defendant may plead the ſpeaking in another place, and 
traverſe the ſpeaking in Landon, 1 Lev: 116, 5 
Or, if it appears upon the evidence, the defendant ſhall be 
found not guilty. Semb. 1 Lev. 116. 6 | 0 
So, if the plaintiff do not ſhew, that her reſidence in London 
continues, judgment ſhall be ſtayed. 1 Sid. 97. | 
Or, if ſhe alledge the cuſtom to be, quod exercentes artem mere- 
vici et canſervalores lupanarum ſhall be carted, in the conjunctive. 


So, 


25s ACTION upon the Caſe for Defaiation 


So, if the words do not charge directly, that the yeman is 2 
whore, but only tantamount, the cuſtom of Londow dogs not ex- 
tend to them. Semb. Lut. 1042 th 33 

So, if a woman has a copyhold, dum _— ; and one ſay, thou 
art a whore, I will throw thee out of thy living. R. 1 Sid, 214, 
R. 1 Lev. 134. * . | 1 0” 
So, when the ordinance was in force againſt adultery to ſay thou 
art a whore, and getteſt thy living by thy tail, was actionable. Hard. 
now. | | | | . 

& in York/hire, to ſay thou haſt ſtrained a mare, with an aver 
ment, that in that county, that imports ſodomy. Fal. 64, _ 


(D. 11.) Words, which tend to his Diſheriſon, 


Or words which tend to his diſheriſon ; as if he ſay of one 
who takes land by deſcent, he is u baflard, R. 1 Rol. 37.1. 27, 
Or, of an heir apparent who has an expectancy, which is en- 

dangered by the words. R. 1 Rol. 38. J. 5, 15. Jon. 388. E. 
| Godb, 451. $58 % a WOE 

Or, of one who purchaſed land; for then his land will not de- 
ſcend to the heir general. Per Chamberlain, 2 Rol. 249. 

So, if he ſay of a woman who has a copyhold dum fola et cafta 
vixerit, /he is a whore, an action will lie. R. 1 Lev. 134. 1 Sid: 
214. EE 5 

And the action lies, tho? he do not alledge, that he loſt his eſtate, 
or ſuffered other ſpecial damage. R. 2 Rol. 249. | 
And tho? he has no preſent eſtate, or title. R. 2 Cro. 213. 


(D. 12.) But the words, he is a baſtard, if they are ſpoken of an heir 4 

But where parent generally, without other averment, are not actionable ; for 
the diſheri- he has no preſent damage. 1 Rol. 37. l. 35. | 
eee So, if he ſay, he is baſe born ; for it ſhall be taken in mitiori ſenſu, 


apparent 
they are not R. 1 Rol. 37. . 30. 


actionable. 


(D. 13.) Words, which ſlander a Man in his Office. 


(D. 13.) Or words, which flander a man in ts office ; as if he ſay of 
As, ajudge. a judge, he is a corrupt judge. R. 4 Co. 16. a. 19. a. 1 Leo. 
336. i s - 1 0 0 | 


(D. 14.) If he ſpeak of a member of parliament, he is a papiſt, and goes 
Member of 2 maſe, and was a penſioner. R. 2 Vent. 265. . 
parliament. Or, of any candidate for an election to parliament. R. 3 Lev. 

30. R, 3 Mod. 26. 5 | 
<= Or, he is a Facebite, and for bringing in the Prince of Wales and 
popery. R. Sal. 6 5. Rs 

[But if defendant ſays at a county meeting to- conſider of 
ſupporting the rights of election, as to infirufting cur members io 
'obtaia redre/s, I am totally againſt that plan; for as to inſirudiing 
A. (one of the members) we might as well inſtrud the winds : 


* * 2 - as 
* o i 


— 0 * va ad 


Five it us. It is not actionable z and judgment was arreſted. 
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4 and foould he even promiſe bis aff iflance, I ſhould not expect him to 
Onſlow v. Horne, P. 11 G. 3. 3 Wil. 177. | 
If he ſpeak of a juſtice of peace, he covereth felonies, 3 is not (D. 15.) 


evorthy to be a juſtice. R. 4 Co. 16. a. Juſtice of 
He hath taken money of « a thief to keep him from gaol, R. 1 Rol. 5 1 
$7.1. 15. Gods 


By your means I had wrong at the ſeſſions, you cauſed one to fevear 
faiſe againſt ne. R. 1 Rol. 57. L 25. 
I could never hade juſlice of him, but . injuſtice. R. 1 Rol. 
57-1. 52. Cro. Car. 14. 
He makes uſe of the king*s commiſſion to wy men out of their 
eſtates. R. 3 Mod. 71. 

He is a forſworn guſtice, and not fit to be a juſtia , Rc: Mod. 
22. 1 Vent. 50. 1 Sid. 432. 

| [Speaking about a warrant granted by him, he is a feworn | 
Juſtice, he is a rcgue, ond a fa "ſworn regur. K ent v. Pocock, T. 
15 G. 2. Str. 1168. ] - 


[Speaking of him concerning his oſſice -A. is a a raſeal, a U. 


lain, and a lier. Aſton . Blagr ave, 11 G. Fort. 206. 2 Lad. 


Raym. 1369. Str. 617. 

A partial juſtice. R. 2 Cro. 90. 

He diſcharged . arrefled as acceſſory to a felony by an agreement 
of 31. R. Cro. El. 536. 

He uſes corrupt practices, &c. none of conſcience, or who fears Gods 


o, do the I ke. R. 1 And. 120. 


He ſent a warrant for A. for ſuſpicion of felony, and ſc 1 B. 10 
give him warning to be abſent, R. 2 Cro. 143. 

He æureſis the law, and perverts juſtice to ſerve his own turn. R. 
2 Cro. 240. 

He of his own head put into A.'s examination, that he confeſſed he 


| flole a lamb, R. 1 Rol. 58. J. 5. 


He is a papiſt. R. 2 Vent. 26s. Ray 483. Vide 3 Mod. 
103. 3 Lev. 30. Dub. 2 Sho. 140. Vide 2 Sho. 250. R. 
cont, 2 Cro. 484, 5. R. acc. Skin. 68, 88. 

His maid ſaw a grief give him the euchariſt and extreme unction. 
R. Skin. 98, 111. 

He is a corrupt man, a vermin, c. Dub. 1 Rol. 57. J. 20. 

A. tevice attempted to murder me, and this cba by in ſtigution of 
juſtice B. Per three J 2 cont, 2 Cro. 56. Vel. 57. 

He is a buſy knave for 3 aſter ne, he ſhall give me ſatis- 
jel on, Dub. 3 Mod. 163. 

His witneſſes ere perjured, and be i ts the uphold of them. R. 


per 2 Bar. cont. Hard. 501. 


If he ſpeak of a clerg man, he eacheth fin in the ul it ; for 5 
it is a cauſe of depriy ae 1 — 58. J. zo. / l cn 

Yonder is doflor A, . the chus ws ; be hath robbed the church. © 
R. Jon. 366. 

Vor. 1. 8 8 | | If 
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(D. 1). If he ſpeak of a commiſſioner * examining witneſſes, he 12 
Commiſ- falten bribes to fawimr B. in the execution of this commiſſion. R, 
hm a eh 1 Rol. 56.1. 20. 2 Cro. 65. Vel. 62, | 


witneſſes. le hath put out fame depoſitions, and added others not _ R. 
1 Rol. 57. L. 30. Pal. 67. 


(D. 18.) If he ſpeak of a receiver in the court of wards, Mr. deceiver 
Receiver. hath cozened the king. R. 1 Rol. 57. I. 40. | 


(P. 19.) If he ſpeak of an overſeer, or churchwarden, thou haſt cheatd 
Pariſh of- the pariſh of 40l. R. 1 Rol. 58. 1. 20. R. Cart. 1, | 
(D. 20.) If he ſpeak of a juryman, thou art a common Juror, and 307 ſeen 
Juryman. mazy overthrown 4 thy falſe and ſubile means. R. 1 Rol. 41. I. 35, 
| Mo. 6 576. | 


D. 21.) I he ſpeak of a ſteward of a court © lem; or court baron, Je 
8 d, put a preſentment into the jury's verditt, without the _ of the 
s jury. R. 1 Rol. 56.1. 45. 
Thou art a bribing corrupt knarye, haſt wronged me in the court of 
P. (where he was ſteward,) and ha/t not performed thy office ac. 
cording to law. R. 1 Rol. 56. 1. 10. | | 
Of a cuſtom houſe officer, be took bribes. 1 Sid. 342. 
& icle ante, (D. 8. ) ; 3 


(D. 22.) Words, which nander him in his Profeſſion. 


(D. 22.) Or words, which ſlander him in his profeſſion ; as if he ſay 
oo a cuun- of a counſellor, thou art no lawyer, canſt not male a leaſe, they are 
pts fools who come to thee for Id. R. 1 Rol. 54. J. 47. 
of Thou a — ? Thou a barreter, thou art put from the bar. 
1 Rol. 55.1. 4 
He is a dunce, will get nothing by the law. R. 1 Rol. 55. 
I. 5. Cro. Car. 382. 0 
He has no more law than a jackanaper, c. Godb. 441. 
Hie will deceive you, he was my counſel, and revealed the ſecrets 
of my cauſe. R. 1 Rol. 57.1. 50. Co. Ent. 22. 
He will give vesatious and ill counſel, tir up ſuits, and milk your 
purſe, (written in a letter to his client. ) Per three J. Yau. cont. 


2 Vent. 28. bs 
He is a dafſy-down-dilly; which ſi We an * R. \ 
1 Rol. 55.1. 15. | | 
He hath undone many. Mar. 8, 
But it is not actionable to ſay of a 3 he has no mort = 


ait than a jackanapes. Godb. 441. 
He hath nothing but what he git by wearing and e. 
Co. Ent. 21, 22. 
He is a paltry lawyer. R. 2 Seb. 267. 


(D.22) If he ſpeak of a phyſician, he is a quack-ſalver. R. 1 Rol. 54 
2 4 25. 


| Fu poſs 
(F, 15.) 


Hi 
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FS is an empiricb, a mountebank. R. 1 Rol. 5 . 5. 

Thou never w 5 a ſchelar. R. 1 Rol. 54. l. — Godb. 441. 

Thou gaveſt phyſick, which thou neweſt to be contrary to the d iſ 
eaſe. R. 1 Rol. 71. 1. 2 5. 

If he ſay to a ſurgeon, thou art no gο ſubjed, for thou poi 9 


A. *60und to get more money of him. R. Sav. 126 


Of a midwife, /he 7s ignorant and fem, in ber way R. 
1 Vent. 21. 


If he ſpeak of an attorney, you may be aſhamed to employ that (D. 24.) 
tnade, Ac. R. 1 Rol. 52.1. 3 5. Vide Mo. 61. Attorney, - 
He is a baſe Inawe, and maintains his wife by Fnavery, and cheat- 7 we 4g 8.) 
ing tricks. R. 1 Rol. 52,1. 50. FEM 

He is à cozening, cheating knave. R. 1 Rol. 53. 1. 5. 15. 

Thou art a knave, and ſuch knaves made my huſband ſpend his 
eſtate. R. 1 Rol. 53. I. 52. Al. 13. | 

He is a cheating hnave, and maintains his family by cheating. * 
Cro. Car. 515. | | 

A bribing knave. R. Hob. 9. Mo. 855. 1 Rol. 53. I. 35. 
54. 1. 40. x | | 

A corrupt man and deals exvatels Hob. . 

Thou art an ambidexter. R. Godb. 214. 


He is a cheating attorney. R. 1 Rol. 53.1. 25. 


Your attorn, * hath talen 20l. 0 oY. you to coe n me. R. 1 Rol. F 3; 
0. 855 | 


I. 35. 54.1. 40. Hob. 9 
He hath cozened him E in a 4% 2 R. 1 Rol. 53. 1. 50. 


55. J. 45. 


He deals on both ſides, and decei ves thoſe who Put him in truſt. 
Noy 11. 

Mr. H. is a rogue for taking your money, and has done nothing 
for it ; he has not entered an appearance fer you. He is no attorney 


at bows e don't dare to appear before a judge. What fign ifies going 


to him? He is only an attorney's clerk, and a rogue; he is no ut- 
torney. Hardwick v. Chandler, T. 13 G. 2. Str. 1138.] 
He is a forging attorney. Lat. 21. 
He is a forging knave. R. 1 Brownl. 16. 
Tell the knave R. I will teach him or any attorney to ſue out d 
writ ; for it is tantamount to knave attorney. I Vent. 117. 5, 
He is a champertor, R. 1 Rol. 53.1. 40. 55.1. 30. 1 Brownl, 7 


15, 16, Mo. 867. 


A common barretor. R. t Rol. 54. 1. 31. Cro. Car. 192. 
Vide Hut. 104. | RY, 
He ftirreth up men to ſuits. R. 1 Rol. 54.1. 10. 


He is a common maintainer of ſuits, and a 8 I will have 


Dum thrown over the bar. R. Mo. 867. 


A baſe raſcal, I will make him loſe his ears. R. Ley. 70. 

He hath the falling ſickneſs ; for that diſables bim in his pro- 
feſſion. 1 Rol. 55. J. 35. 

He cannot read a declaration. 1 1 Mod. 272. 1 Ley. 297+ 
Dub. 1 Vent. 98. R. Ray. 1 . 
He hath ns more law than a 89, bull, &c. R. 1 Sid. 327. | 
| [What 


8 
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oer does he pretend to a lawyer: ? He is no more a lawyer that 
the devil. Day a Buller, P. 10 G. 3. 3 Will. 59. 


0b. 25.) Words, which ſlander him in his Trade. 


(D. 25.) Or words, which ſlander him in his trade; as, if be ſay of 4 
As, if they merchant, or tradeſman, he is a bankrupt. R. 1 Rol. 61.1. 3 5. 40. 
import, % H. is a broken bankrupt, and run his country ; without mentioning 


bankrupt. any certain trade. R. 1 Rol. 60. J. 40. 


D. 26.) 
That he 


uſes de- 
ceipt. 


r . 1 Rol. 62. I. 35. 


He is @ beggarly Enave not able to pay his debts ;- with an aver- 


ment, that this imports a bankrupt. R. 1 Rol. 61. J. 10. 1 Sid. 
424. 1 Lev. 276. R. Cro. Car. 472. R. Carth. 330. Vide 


Ray 184. 


— „„ 
[You are a forry, pitiful fellow, and a rogue, and - compounded 
your debts for 55. in the pound. Stanton v. Smith, P. 13 G. Str. 


762. Ld. Raym. 1480.] 


Buy no more for him, he will never Pay. . is not worth a penn. 


R. 1 Rol. 61.1. 45. 6 
Thou oweft more than thou art month; bay he could not be 


truſted. R. 1 Rol. 61. 1. 50. 


Of x — he ts a broken runaway, and FRET not Mew his 
face. R. 1 Rol. 59. 1. 40. 


Of a -— nn carpenter, &c. N. 3 Md. I 12. Dub. 3 Mod; 


155- 
25 is fled and gone, and I ſhall boſe my money R. 1 Lev. * 
y. 184. 
He is run away, and never will return. Semb. 3 Mod. 155. 


Many merchants have lately failed, and I * no other NY 4 


R. Ray. 207. 
He is @ bankrupt ſlave. R. 2 Cro. 578, 9. 
Or, a bankrupt rogue. R. Cro. Car. 31. 
He is broke, and dare not appear at the trial. Pal. 63. 
He is a broken merchant. Jon. 321. 


Of, an innkeeper, deal not an A. he is breke ; theve k is no enter- 
”- tainment for man, or horſe, R, Ray. 231. 


So, if he charge him with deceipt in his trade; as, if he ſpeak 
of a weaver, he pawneth the goods of his cuſtomers, and is not t6 
be trufled. R. 1 Rol. 59. I. 25. 


Of a bailiff, you cozened your maſter of a bu/hel of Aue in- 


endo, barley intruſted with him. R. 1 Rol. 59. J. 
Of a journeyman ſhoemaker, whoever hath bim, he will cut him 


out of doors; with an averment, that the words ſignify, he will 


undo his maſter. R. 1 Kol. 60. J. 5. 

He hath cozened his maſter of 6ool. R. 1 Rol. 60. I. 15. 

Of a partner in trade, he hath cheated his partner, for he recei 
20l. in partnerſhip, and gave account but of 51. R. 1 Rol. 60. 
J. 30. | 
Of a goldſmith, he ir a cozening knave, he folds a chain of copper 


Of 
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Oft a leather-ſeller, he will conen you, he fold lamb fir Niamoit 
tin. R. 1 Rol. 63. E | 5 
Of a maltſter, he is a cheat and will cheat you ; he cheated all 
the farmers at A. and is come to cheat at B. R. 2 Lev. 62. 
A cheating knave and heeps a falſe book. K. 1 Vent. 117, 


262. | | 
© 5 heating hnave, and bath cheated me wwith braſs money. R. 
Ray. 62. | e 


He heeps falſe books, deal not with him. Pal. 65. 


Or, if he charge him with male practice in his trade, as, if (D. 27.) 
he ſay of a brewer, his beer is unwho!ſome. R. 1 Rol. 62. I. 40. 3 
Of one who ſells woad, he mixes bluck mould with his woad, and vr ang Te 

ſells it for woad, R. 1 Rol. 63. I. 5. 85 X 

Of one who keeps a boarding houſe, you have ſlarved children, 

you flarued A. 's child to death, R. 1 Rol. 63.1. 5. 

So words, that defame a man in his trade are actionable ; tho? 
the trade be mean or baſe. Per three J. 1 Lev. 115. Ray. 87. 
But words, not actionable in themſelves, are not actionable 
| when ſpoken of one in an office, profeſſion, or trade, unleſs they 
touch him in his office, &c. Mod. Ca. 202. Ray. 75. 
So, words of a groom, porter, Ec. are not actionable, in re- 
ſpect of his employment. 1 Vent. 275, 6. | 
Or, words ſpoken of a woman, who taught dancing, that fhe 
is an hermaphrodite, and got A. with child ; without a ſpecial da- 
mage. R. 2 Lev. 233. | | 


(D. 28.) Words, which charge him with an infeQious Diſeaſe. 


Or words, that charge him with an infectious diſeaſe, which (D. 28.) 
prevents his converling with others; as, | he is a /eper, R. 1 Rol. A le proſy, 
44- 1. 5. PR 

A leprous nave. R. 2 Cro. 144. 1 Rol. 44. |. 5. | (7717. 

He buried people cubo died of the plague in his houſe ; whereby 
gueſts refuſed his houſe. Kit. 173. b. but thoſe words are 
actionable only on account of the ſpecial damage.“ 


| He hath the grand pox, or French pox. R. 1 Rol. 43. I. 50, 53. (D. 29.) 
She is a whore, and hath the pox ; for that, by the word whore, French 

is explained to be intended of the French pox. R. 1 Rol. 66. 5, 

I. 37 45. 1 Sid. 0, 2 Cro. 4306- © . | 4.15 
She is eaten up, or rotten with the pox. 1 Rol. 66. l. 41. 67. | 

I. 15, 25. Per Dod. 1 Rol. 420. Vide Cro. El, 648. 

He is pocky, and the pox haunts him twice a year. R. 1 Rol. 66. 

55. | . . i 
He was laid of the pox. R. 1 Rol. 67,1, 5. Lat. 2. 2 Cro. 


30. | | 
Infetted of the pox, and his wiſe is laid of it. R. 1 Rol. 67. I. 10, 
Cro. El. 289. | | | 
A pity rogue, and for aught I know hath filled my bed with 
French pox, R. 1 Rol. 67.1. 35, 2 FT | 
PE A pocky 
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"oh pocky-are'd whore. R. 1 Sid, 50. 
He got the pox of a red-haired wench, R. 1 Lav. 205. 
He is burnt and hath the pox. R. Cro. El. 2. 
She is a lewd woman, or common woman of her body, and hath th 
pox. Per Croke, 1 Rol. 420. 1 Rol. 66. J. 37. 

So to thy pocly wife, her noſe is eaten with pox," and thou art a 
poc kły naue. R. in an action by the huſband for the words ſpoke 
of him. Cro. Al. 878. 

She is a aꝛubore and a pocky whore, R. Cart. 55, | 
He hath the pox, and lives incontinently. Pal. 64. 


(D. 30. 9 Words, by which the party has a ſpecial Damage, | 


Fide popt. Or, any words by which the party has a ſpecial damage ; ay, 
(F. 20, 21.) thou art a whore ; whereby ſhe loſt her marriage, 1 Kol. 35, 
J. 15. 34. J. 40. Het. 18. 
Or, 4. had uſe of thy body. 1 Rol. 35. I. 5. 
Or, A. did get thee with child. 1 Rol. 35. 1. 2. 4 Co. 16. b. 
She had two baſtards, or, foe had a child. R. Cro. El. 639. 
Vide 3 Bul. 48. 
Thou art a whore, and thy ne by thy firft huſband are A's 


baſtards; per quod, &c. R. Cro. Car. 322. 
She lay with A. in a ditch, and his breeches were down, and they 


were at it; per quod, c. R. 1 Rol. 66. I. 32. 1 Rol. 420. 
HShe it a burſten bellyed guean; by which ſhe loſt her marriage. 
She is a man, not a woman; per quod, Sc. 
So, if he ſay of a man, thou art a whore-maſter, and haſt laid 
with A's wife ; whereby he loſt his marriage. 1 Rol. 35. . 10. 
K. 2 Cro. 323. 2 Bul. 89. R. 3 Bul. 4 8. | 
Or, was found in bed with A.“ wit... R. 1 Rol. 35. ks 
Cro. Car. 269. | 
So, he had two baſtards, 1 Rol. 35. 1.45. 3 Bul. 48. 
He was harſh to his former wife, and qwould not allow her nete. 
ſuries, per quod, &c. 
So, if the words are written in a letter. Vide Libel, (B. 1.) 
| 80, if ſhe loſe her marriage, it is a temporal damage, tho! 
« the words are not ſpoken to the ſuitor, but to a ftranger. 
| cont. Cro. El. 787. 
So, if by the words the party loſe conſortium vicinorum; 
Ne is with child. 1 Rol. 35. l. 20. Semb. cont. 1 Sid. 396 
1 Vent; 4. 1 Lev. 261. 
Ik he loſe the place of chaplain to a nobleman, R. 1 Lev. 
248. 
So, if by the words the party be accuſed, and put to expence 
for purgation : as, he had uſe of my wife' « body by force; W whereby 
he was accuſed of a rape. 1 Mol. 35. Vide Lit. 337. | 
If à parſon declare man to be excommunicated, when he 


was not; whereby he was removed from the church, and ſa- 
eraments, and put to expence for his vindication. R. 1 Bol. 3 


0 15 „„ e 3 


lar witneſe, he did fal. 2 Rol. 165. 
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But it is not a ſufficient ſpecial damage, that a diſcord happened 
hutwween him and his wife, and he was in danger of a divorce. 1 
Rok. 34. 1. 45. Vide poſt (F. 20.) : 


That her father was in a paſſion, and put her cut of his houſe. 


R. 1 Vent. 4. 1 Sid. 396. 1 Lev. 261. Vide poſt. (F. 20.) 


That fhe bft conſortium vicinorum. i Sid. 396, 7. Vide 


ubra. . ; | 
That the plaintiff himſ:lf, of whom the words were ſpoken, re- 
Fuſed the marriage. R. Rol. 35. I. 50. UE 

That /he was n danger of the ſtat. 18 Eliz. for having a baſtard. 


cont. 4 Co. 16. But this reaſon was added by Coke, and not 


by the court, 1 Vent. 4. 1 Sid. 397. 


That all perſons refuſed marriage with him 5 without alledging 


any particular perſon. R. 1 K . 36.4. 15. Vide poſt. (F. 21.) 


That he loft the Affection of his mother, wvho intended him 100l, 


(E) Manner of Speaking, 
(E. 1.) In an Oblique Way. 


ND if words are ſlanderous, it is not material, tho? they 
are ſpoken indirectly, and obliquely : as, I will make thee 
an example for a perjured knave. R. 1 Kol. 49. I. 45. Vel. 160. 


9. J. 


4 ; 50. \ ; SOLD 
I accufe thee of poiſoning A. R. 1 Rol. 49. 1. 54. 
Of high treaſon. R. Hut. 131. 


1 vill prove, or, I make no queſtion to prove he poifoned 4. 
1 Rol. 50. l. 1. 3. Yeb. i Tro. El. 569. | 


He was whipt for age. =. kKRo.c0-k 12; 7 

J arreſt thee, or, I charge thee with felony. 1 Rol. 72. I. 45. 
Cont. 73. I. 50. R. Jon. 302. 15 

He is in gaol to be hanged for counterfeiting the king's hand and 


- al. R. Bay. . = 
LA. was in Wincheſter gaol, and tried for his life ; and would- 


have been hanged. had it not bcen for L. eggat, for breaking open the 
granary of farmer B. and ſtealing his bacon. Carpenter v. Tarrant, 
M. 10 G. 2. B. R. H. 339.] | 

You will lie with a cw again as you did. R. 1 Sid. 220. 

You d:ferve to be hanged for flealing. R. Pal. 68, g. 

You may awell ſpend, Ac. for you can coin, Cc. for that imports 
that he had coined ; otherwiſe he could not ſpend, &c. R. 
Sal. 697, | 


So, you have forgot ſince you lived at B. there you could clip, &c. 


R. Sal. 697. 
You never thought æuell of me ſince B. flole my lamb ; B. ſhall 


| have an action. R. Cro. El. 289. 


If you had had your dejerts you had been hanged before now. R. 
Cro, El. 62. | 


Wa 


She went to the Spa zu to be cured-of the French pox. R. 1 Rol. 
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Was that all the ſpigbt that baſtard could do me ? 2 Rol. 165, 
Bring home the 40l. you ſtole. R. 2 Rol. 165. 
He is in gol for fealing. R. cont. Hut. 2. R. acc. 2 Cro, 
8 247. 
He was arraigned at the affizes for Healing. R. Jon. 2 
Vide polt. (F. 4.) | ; * 


(E. 2. ) By Way of Queſtion. 


Or, by way of queſtion ; as, hen wilt bring the flolen Neth 
thou flaleft from AJ. R. 1 Rol. 48. I. 5. Mar. pl. 18. K. 
Pal. 66. 2 Rol. 165. 

Why evill he hang A? Fur ftealing, Sc. R. 1 Rol. 50. 20. 

| Where js young A.? He is a thief. R. 1 Rol. 82.1. 10, 

Did you not hear A. Hole, &c. 12 Co. 134. 

"IR ante. 23 ; ) 


(E. 2.) Or, Conje dure. 


Vide pol. Or, has way of conjecture: as 1 think in my conſcience, i he 

(F. 13.) might have his will, he awould Kill the king, R. 1 Rol. 49. l. 20. 
2 Cro. 407. 

Or, if he ſay, / he might have his will, he would do ſo. 

1 Rol. 48. l. 25. 49. l. 5, 2 Cro. 407. | 
So, if he ſay, he will be a bankrupt, or, will rob, 4. Sc. in two 

gays. R. 1 Rol. 49. I. 10, 15. | 
I do not knoww but A. ſent B. to rob, fc. R. 1 Vent. 59. 
He hides, and for ought I know is 4 * 1 Vent. 60. 


(E. 4.) As, Epithet. 


Fide pt. Or, by way of adjective, or epithet to other words as, thou art 
(F. 12.) @ bankrupt knave. 1 Rol. 47.1. 15, 20. 
A fleal ffeep. R. 1 Rol. 47.1. 35. 
A murdering. rogue. R. 1 Rol. 47. I. 40. Cro. Car. 318. 
on. 326. | 
A traitorly hnave. R. 1 Sid. 103. F Las 90. 
A thievirg rogue. 1 Sid. 373. 
A buggering rogue. R. 1 Sid. 373. 
A perjured whore, R. Hard. 7 
So, if the epithet be joined to 5 ſcandalous words 5 as thou 
art a whore-thief. i Rol. 47. J. 55. 
A coney- — cheating th; fe 1 Rol. 47. L 0% Vide 
Hard. 7.) 


(E. 5.) or, Report. 


Or, by way of report: as, if be ſay, A. ſpoke fuch evords ; 
an action lies, with an averment, that A. did not ſpeak them. 
R. 1 Kol. 64. J. 5. K. 12 Co. 134. K. FORO 406. 
3 Bui. 335. 1 

7 
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Or, A. told him B. flole, Ec. when A. did not ſay ſo. R. 

1 Rol. 64. I. 15. R. 1 Lev. 82, 2 Rol. 165, 6. | 
A woman told me fe heard one ſay. R. 1 Rol. 64. I. 25. 
T heard a bird ſing, or, I dreamed, c. 1 Lev. 277. 


So, if he ſay, 4. told me B. flole, fc. but J don't believe it. 
„ | 
But if a man ſay, A. told me B. flole, Ic. when A. did really 
ſay ſo, an action lies againſt A. but not againſt the relator; for he 
names his author. R. 1 Rol. 64. J. 20. ; | 
Yau flole a mare, unleſs A. be for ſworn. Vide 2 Cro. 530. 
(E. 6.) Or, Exclamation. 


Or, by way of exclamation ; as, that perjured villain ! R. 1 Rol. 


76. I. 46. 84. 1. 40. 


(E. 7.) Where tht Perſon is indireclly deſcribed. 
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; So, it is not material, if the perſon of whom the words are Yide of 


as, my maſter, Mr. B. hath robbed, &fc. an action lies by B. with 
an averment, that he was maſter to the perſon ſpeaking. R. 
1 Kol. 75. 1. 35. Or, without the averment. R. 1 Rol. 79. 


1 | 25 
So, if he ſay, thou ſerveſt a traitor ; the maſter ſhall have an 


action. 1 Rol. 75. I. 25. 


One of us 1s perjured; B. anſwers, it is not J. A. replies, nor 


J. B. ſhall have an action. Dub. 1 Rol. 75. I. 40. 
If, upon a diſcourſe of a bill in chancery, a man ſay, thoſe 
defendants murder d, Ec. each defendant ſhall have an action. 


1 Kol. 75.1. 45, 82.1. 25. R. Cro. Car. 512. Vide Jon. 409. 


Thy landlord A. is a thief, A. ſhall have an action, with an aver- 


ment, that the ſpeaking was of him. K. 1 Rol. 79. J. 50. 80. 


l. 


action, with an averment, that the ſpeaking was of him. R. 
1 Rol. 80. J. 1g. 


So, thy brother, or, thy ſon, is a thief ; the brother, or the ſon 
ſhall have an action with an averment, that the ſpeaking was of 


him. R. 1 Rol. 80. J. 20, 35. 84. J. 35. R. 2 Cro. 107. 

He that goes before thee is perjured; A. ſhall have an action, with 
an averment, that the ſpeaking was of him, et quod ille præivit, 
Ge. R. 1 Rol. 8 1. J. 3. EE : 

Where is that long-lockt murdering rogue? And being aſked, 
_ He anſwered A. A. ſhall have an action. R. 1 Rol. 81. 
l 1 1 | 

Mr. receiver hath deceived the king ; with an averment that he 


was king's receiver, and the ſpeaking was of him. N. 1 Rol. 82. 
J 35. Pal. 6g. 5 | | 
He, (innuendo the plaintiff,) and one Allen are perjured. K. 


2 Cro, 102. | 
(E. 8.) 


This baker hath perjured himſelf. A. a baker ſhall have an 


ſpoken, be deſcribed indirectly, when the perſon is aſcertained ; (F. 14-) 
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(E. 8.) Where the Slander is by Antitheſis. 


So, where the words are ſpoken by way of antitheſis : as, 1 
am no traitor, but have ſeen thee in rebellion. R. 1 Sid. 381. 
1 Lev. 251. 
| He jth, I am perjured, he is perjured as — as I. R. 1 Ley, 
M 65. Ray. 51. 
| 8 I know what I am, I Inocu what A. is, 7. newer buggered a mare, 
R. 2 Lev. 150. 1 Vent. 276. 
I am @ true ſubjed, thou art none. Godb. 441. 


(E. 9.) Or the words import a Time paſt. 


So, if the words import a time paſt ; he © was a thief, and ſole 
Sc. R. 2 Cro. 622. 
He came a broken merchant from H. R. per three J Cro, 
Car. 317. Jon. 321. Hut. 125. 


(F) What Words are not attionable, 4 
: (F. 1.) If they do not import a certain Charge. c 
r. 10 UT words are not actionable, if they do not import : a cer. I 
1 rain charge of ſome offence; as, he is diſaffedted to the g- 
G. 1.) poſt, vernment. R. cont. and affirmed upon error in the exchequer, 
(F. 16.) but reverſed in parliament. Ca. Parl. 14. 
Thou ſerveſt no true ſubjet. Cont. per two J. Fenner acc. a 
1 Leo. 336. 2 Cro. 202. 
Thou art no true ſubje to the king, and that 1 will grove. R. 1 
2 Cro. 202. Vel. 104. 
Who is not the "queen 's friend, nor a true Jos. R. Cro. El. 
268. p 6 
3 2 by So, if a man ſay, be poiſoned A. without an averment, that he tl 
Vide ante, is dead. Semb. 1 Rol. 77. J. 45, 50. Cont. Cro. El. 823. 
(D. 2.) She threw her baſtard into the dock, with an averment, that a dead ce 
Pop. (G. 9) child was found there; for it does not appear, that the ſame zo 
child was intended. R. 1 Rol. 79. 1. 10. 4 tl 
She = a child, and made it away. Per three J. Bridg. cont. 
Cart. The action would certainly lie, if it were with an 
ae Gas ſhe murdered the child.“ if 
He cltaved bit head, one part lay on one ſhoulder, another part en tl 
the other ; without ſaying, that he was dead. N. 2 Cro. 184. Ci 
in ſuch a caſe an averment that he was dead ſeems unneceſſary; . 
3-leo quare.* 
He murdered A. child modo defunf4, without ſaying, that the Cc 
child was dead at the time of the ſpeaking. R. 2 Cro. 21 5 | 
343. Cc 
„ 
of = _ 11 if he ſay, you beevitched my ware, 1 can * no fi/he 1 Rol. i 
Jide ante, 43 1 Thiu 


(D. 3.) 
Pg. (F. 17.) 


— 


cution.“ 
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lou art a milch, I will make thee ſay, God ſave my mare. R. 
1 Rol. 45. l. 40. Cro. Car. 320. id 
Thou art a witch, and by thy means ] loft my mare; without ſay- — 
ing that he loſt her by her ſorcery. R.. 2 Cro. 531. 5 
Thou inchantedfl my bull, and made him run mad about the common. 
R. 1 Sid. 424. 1 Lev. 276. af. | 0 
Thou art a ſorcerer, and inchanter. 1 Rol. 45. 1. 10. 
He ran away from his captain, and deferwves to le hanged, without 
ſaying, that he was preſſed. R. Rol. 63. /. * 1 


So, if he ſay, he was whipt for ſtealing, or burnt in the hand, (F 4.) 
ir /haulder ; for he ſhall not be burnt in the ſhoulder for felony. = 1 
Ke. 1 Rul. 48. J. 30. Fon. 308. „ Vide ante, 

' He is in gaol for ſlealing; for perhaps he is not guilty. R. (p. 4.) 

1 Rol. 49.1. 30, Pal. 61, 9. R. cont. 2 Cro. 154, 247. Vide Pe. F. 15.) 
ante. (E. 1.) | | | 5 | 

He avas taken for flealing, and I have long fuſpefed him. R. 1 Rol. 

49. 1. 35. 2u. if he avers, that he never was taken, 1 Rol. 64. 


45. 0 | | | 
I charge thee with felony. 1 Rol. 73. I. 50. ide ante, (D. 3.) 
contra and with reaſon.“ e | 
He flole by the highway fide ;, for it might be a ſtick or an apple. 
=” | | 
He pilfered acvay my goods, R. 1 Rol. 73.1. 15. (a) 
He did filch 41.” from A. R. 1 Rol. 73. J. 20. | 
You uſe me as your wiſe did, when ie flole my cuſſtion. without 
an averment of the ſtealing. 1 Rol. 78. J. 25. (./ 
He ic infected with, or, ſmells of the robbery of A. Kit. 
173. b. (a) . N i; | 
He was arraigned for flealing. Pal. 68. Vide ante, (E. 1.) (a) 
A. Ie plate, and he hath it, and will be hanged for it, Pal. 
66. (a) | | | 
He was robbed and received the cloth back; and bears with the 
thief. R. 1 Rol. 67. I. 50. 5 1 
[ was robbed of a cloak and A. was preſent, and carried home the 


cloak, and compounded for the robbery. R. 1 Rol. 68. I. 5. Qu. | ; 
Of theſe two laſt caſes, for they ſabje& 2 man to the penalties of 
the law.“ 


He was in Newgate for a highwayman. Dub. Sho. 291. 
Thou haſt committed burglary in breaking his houſe ; without 
ſpeaking of any one. K. 1 Rol. 71. J. 30. *Qu. Of this, for 
the general charge of burglary might expoſe him to a proſe- 
He is a cheat and flole two bonds from me. R. 1 Sid. 35. | 
He is a thief, and ſtole my ſurxe; of which felony cannot be 
committed. R. Jon. 11. Vide 2 Cro. 114. . 
And ftole my corn in my field ; for it ſhall be intended, fandin 
corn, 2 Cro. 205. | = 


= 


( Qu. Of all theſe caſes, for the words are ſuch as if true, would ſub- 
ject the party to the penalties of the law. SY, 
g And 
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And floke iron bars cut of my winidoeo ; for it ſhall be intended, 
bars fixed to the houſe. R. 2 Cro. 205, |, 

He ffele Lord J. f deer. R. Sal. 696. „Bot ſince the "EW 
have made theſe offences felony, ſuch words would now be action. 
able. Vide fat. 4 Geo. 2. c. 32. and 7 Geo. 1. . f 25 Geo, 2. 
6. 10.® 

He is a thief, fer he broke the ch:ff! of . A. and lool 40l. for it does 
not appear, that he took it feloniouſly. R. 2 Co. 687. 

[He was put in the round-houſe for flealing ducks at Crowland; 
are actionable, if laid to be ſpoken fa:/ely ad maliciouſly, other. 
wiſe not. Bea vor v. Hides, F. 6 G. 3. 2 Wil. 300.] 

[ This child can hang you. Barnes * 


(F. 5.) So if he ſay, he is forſworn, generally. 
1 He i " M for be ſet bis hand to a bond, ll foe * 
95 : X. 1 Rol. 70. 
| Pe (F.19 18.) 15 He delivered untruths in his * in chancery. R. 1 Rol. 70. 
1. 

He was reproved in his oath at the off ber. R. 1 Rol. 74.1.5. 

He perjured!y preſented, c. for this is not a direct charge. F. 
2 Cro. 80. 120. Tel. 72. But, Qu. whether this _ not 
expoſe him to a proſecution for perjury ?® 

I have indicted A. of perjury, and doubt not to prove it. R. 
x Sid. 220. 

So, if he ſay, he perjuredly preſe nted me at a wiſh tation; and do 
not ſhew-for what offence, by which it may appear to be within 
his office. R. 2 Cro. 80. 120. Tel. 72. ide Supra.“ 

He is perjured, for he tuas forfevorn in the bi/hop of Gloucefter's 
court, without ſaying, what court, K. 2 Cre. 436, 190. Qu. 


F. 6. So, if he ſay, he forged the queen 's vicky. R. 1 Rol. 6. 
Of forgery. l. 30. 
1 N He forged auritings, (without ſaying, wha) for which he ſhould 
2:5.) inſe bit ear. R. 1 Rol. 66. 1. 5. 1 Sid. 16. 
He forged this warrant ; for the word C warrant ) is uncertain. 
R. 1 Rol. 66. 1. 25. 1 Sid. 16. 
Hle put preſentments into the jury's werdict without their conſent ; 
if he be not an officer. R. 1 Rol. 65. J. 50. 8 
B. hath found forgery againſt him, and can prove 4. N. Hob. 
o5. Qu. 
; He % BB 400l. by forgery, c. R. 3 Leo. 138. Qu.“ 
He forged falſe letters. R. 1 Sid. 155. Vid. 1 Lev. 112. Qu.“ 
He give me a falſe, and forged A 1 Sid. 155. 1 Lev. 
$12. Qu.“ 
He 2 upon forged bonds. R. 1 Vent. 3. for they might be 
forged without his knowing it.? 
Ile is @ bnave uon record, a fogering n Dub. Lat. 21. 


(F. 7.) So, if he ſay, ou art an arrant rogue. R. 1 Rol. 43. I. 22. 


Of general A corening rigue, and cozened me 2 30]. R. 1 Rol. 68. I. 24. 
M45: ea- Kit. 173. b. 


ſince. 


1 de ente, 8 . A furry | 


(D. 5.) 
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A ſcurvy bad fellow. 1 Rol. 43. I. 15. | 

A common «vrong-doer, or villain. Kit. 173. Vide Mo. 29. 

A falſe knave, rogue, uſurer, Ic. Kit. 173. a, b. Mo. 29, 79. 

[Your father <as a horſe-ſlealing rogue, and you are a great rogue. 
Bellamy v. Barker, P. 6 G. Str. 304-] | . | 

A cheating knave. R. 1 Sid, 35, 48. R. Sho. 181. 
A. ſarſworn fellow, R. 1 Sid. 48. 

Of a trader, he is a very warlet, and a lnave. R. 2 Cro. 204. 

You be a cheat, and have bten a cheat mary years. R. Sal. 694. 

A cozening vogue, a cut-purſe rogue. R. 2 Cro. 536. Pal. 10. 
Qu. of the laſt words.“ | F 

Of a merchant, without a col/oquium of his trade, he is @ cheat- 
ing rogue, @ runagate rogue. R. Hard. 8. Vide 2 Lev. 2144 

You are a cheating old rogue, and have cheated the fatherleſs and 
the widow ; if laid without a colloquium of his trade. Ludæuel! 
v. Hole, P. 12 G. Str. 696. 2 Lord Raym. 1417. 

[You cheated the lacuyer of his linen, and flood pauud to your daugh- 
ter to male it up Tvith him. You cheat every body. You cheated me of 
a heed. You cheated Mr. S. and I will lei him know it: not action- 
able, without a colloguium of plaintiff's trade, Davis v. Miller, 
T.15G. 2. Str. 1169. N | | 

He is a filchirg fellow. R. Pal. 29, | | 

Mr, Mayor hath cozened the toꝛun and county. R. Jon, 308. 


(F. 8.) So, General Words of any in Office. 


So, if he ſay of a juſtice of peace, he is a blood-ſucker, and will (F. 8.) 
take a couple of canont. 1 Rol. 56. I. 52. | As juſtice 
He is not worthy to live in a commonwealth. R. 1 Rol. 57. I. 5. of PEACEz 
7 Thou liſt the preſentation by being a recuſant. 1 Rol. 56. I. 40. Vide ame, 
as. day what other kind of recuſant is there but a popith re- (O. 15.) 

culant? 
He is not worth a groat, and gone to the dige. R. 1 Vent. 258. 
Het: a reſcally willain, and keeps a company of thieves and traitors 
ts do miſchief. R. per three J. 2 cont. 2 Cro. 59. _ 
You would be a juſtice like A. a fool, an aſs, a buffle-head juſtice, 


R. 1 Sid. 67. 1 Lev. 52. 


He was à deb fit to ruſtice ; 
„ - not fit fo be a juſtice ; for he ſpeaks of 
So, want of ability in a juſtice of peace is not actionable; 
for it is an office of honor only; as, he is à beetle-headed juſtice, an 
e a coxcomb, &fc. Sal. 695. 1 Sid. 67. 1 Lev. 52, 
He is 4 vermin, corrupt man, and a hypocrite. R. 1 And. 120. 


9 if he ſay to an attorney, II hove thee Shed over the bar. (F. 9.) 
1 Rol. 55.1. 20. 5 Aormey. 
H. 2 found forgery againſt him. R. Hob. 305. Qu.“ * = ante, 
is a We his houſe, and W with his creditors. Pal. | 70% oth 9 
x So, 
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(F. 10.) So, if he ſay of a man, who does not buy, nor ſell, þe {; 
Trader. | bankrupt. 1 Rol. 44. J. 10. . | | 
of _ _ So, if he ſay of a tradeſman, he cheated me of a noble in fuch 
G. 25.) ods; for if he cozened him in the price it is no ſlander. I, 
1 Rol. 55.1. 50. 62.1. 15. = | 
His Jhop-book is @ falſe book. R. 1 Rol. 62. I. 2. Pal. 65, 
le hath cozened me in my meaſure, R. 1 Rol. 62.1. 10, + 
He hath coxened me of 5ool. without ſpeaking of his trade, R. 
1 Rol. 62. J. 20, 30. 68. J. 26. Fon. 366. | 
He knows not how to make a good nr work z without ſaying 
what, or a diſcourſe of his trade. 1 Mod. 19. . 
He is a cheat, and I will prove him a cheat. R. 5 Mod. 398, 
R. Ray. 169. Hard. 8. . co 
He is @ varlet, ſuppreſſed his brother's will, and is a hypocrite 
. | . 1 5 0 
[Of a carpenter—he has charged A. for forty days work, and 
received the money for the work, that might have been done in ten doyi, 
and he is a rogue for his pains, Lancaſter v. French, P. 1 G. 2. 


Str. 797-)J 8 3 
Of a brewer, my mare piſſes as good beer as he brews, R. 1 Rol. 
58. J. 35. Jon. 444. . | 


Of a livery-ſtable-keeper, he buys only /tinking rotten hay ; for it 
is not a trade. R. 1 Rol. 59. J. 52.- Pe 
Of a carrier, he 7s a barretor. 1 Rol. 59.1, 0. 
(F. 11.) 80, if he ſay, Thou haſt the falling fickneſs. 1 Rol. 44.1. 7: 
A perf 
afteRed. by a malady. Vide ante, (D. 28, 29.) Poſs. (F. 19.) 


(F. 12.) Or, which charge only with an Inclination. 


Or, if he charge only with an inclination : as, thou art a thievib 
rogue. 1 Sid. 373. Pal. 64. | 

Thou wouldft have killed me. R. 1 Rol. 51.1. 23. 

Thou art a murd'rous guean. 1 Rol. 47. I. 30. 

Thou keepeſi men to rob me. R. 1 Rol. 51.1. 4, 

Thou procureſt A. to come thirty miles to commit perjury ; without 
ſaying, that the perjury was committed, R. 1 Kol. 51. . 5. 
Vide ante, (D. 6. 

Thou didſt go to D. and wouldft have given him money to rob A. 
and he did rob him. R. Jon. 84. 2. for this makes him an 
acceſſory before the fact.“ e 

| Thou didft ſuborn witneſſes to ſwear, c. if he do not ſhew a 
perjury committed. Semb. Mod. Ca. 202, 

Or, he is a rare chancellor i ſuborn witneſſes, &c. for it is only 
a deſcription of the perſon, and does not charge him with any 
offence in his office of chancellor. Nr ravo J. 2 cont. Sal. 
Med. Ca. 202, 3. *But qu. whether if ſpoken of the chancellor 
of Great Britain, this would not be ſcandalum magnatum. 

T hou art a bankruptly knave. 1 Rol. 47. I. 25. 

Thou haſt thievi/hly taken. 2 Cro. 81, by 


Thou haſt dealt traiterouſly. Ibid, - | 
5 N 5 : (F. 14) 


7 


1 
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(. 13.) Or denote only the Opinion, or Suhicio of him who 5 
ſpeaks. | 


Or, if the words denote Me the ſuſpicion of him, «a ſpeaks: 
as, he deſerves to be hanged. 1 Rol. 43. I. 10, 15 

count thee to be a witch. 1 Rol. 46. 1. 35. , 

If a man adviſe another t call in money from a tradeſman, and 
10 take heed how he truſts him. R. 1 Rol. 61. 1. 30. 

If he ſay, I will prove thee a thief, T will prove it by thy ſon, or 
ſend him to the devil; for the laſt words denote his doubt. R. 
2 Cro. 214. Qu. for the latter words are mere expletives, and 
the others are aionable,* | 7 4 


(F. 14.) Or, charge no Perſon certain, 


Or, if the words charge no perſon certain; as, one of my bro- pide ane. 
thers ts, Sc. where he had ſeveral brothers. R. 1 Rol. 8 1. I. 25. E. 3.) 
If he ſay to three witneſſes, one of you is perjured; none of 
them ſhall have an action. R. 1 Rol. 8 f. J. 35. 

So, if he ſay, my enemy is, 2 no one ſhall have an aQtion. 
1 Rol. 8 1. J. 40. | , 

The Boxes are traitors ; none of that name ſhall have an action. 
1 Rel. 80.1, 40. But it is conceived that, if in the place where 
the words are ſpoken, there was only one family of the name, 
each individual might have an action. 1 Aforg. Vad. Mec. 228.* 

She had a child, and /he or ſome body elſe made it 8 Per three 


]. Bridg. cont. Cart. 55. 


If words are uncertain, and cannot deſign any 3 per- 
ſon, no averment ſhall make them actionable. R. I es 81. J. 25. 


Vide . (8. 9.) 
. Ors are explained by other Words. 


Or, are explained by other words to a different ſenſe ; as, He 
is a thief, due my corn off my land. 1 Rol. 70.1. 37. 

Or, half an acre of my corn; for i it ſhall be intended growing. 
R. 1 Rol. 70. J. 41. 
i He is a thief, and tool my el in execution. R. I Rol. 51. 

47. 

He is a thief, and Hel my PPG corn, tree, Wc, R. Hob. 
331, 

And flole my bonds. 1 Sid. 35. But now it would be other- 
viſe, for ſtealing bonds is made felony.* 

Of a phyſician, he Billed A. with phyſick. R. 1 Rol. 71.1. 15. 

So, if they are explained by precedent words; thou art drunk, 
end ] ſhall not hold up my hand at the bar, as thou didft ; for that 
perhaps was for drink. 1 Rol. 71. J. 7. 

He is a knave, and * 10 take 205, out of A,'s pocket, 1 
Rol 71. I. 10. | 1 
c 
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He flole my piece, and I charge him with felony ; for the firſt 
words are inſenſible. R. 1 Rol. 72. J. 50. 5 
Let where defamatory words are in a diſtinct clauſe, they ſhall 
not be explained by the addition of another clauſe, which ſeems 
to make a qualification ; as, thou art à perjured whore, and for- 


feworeſt thyſelf at W. R. Hard. 7. 


* 


i) (F. 16.) Or, may be taken in mitiori ſenſu. » 


(F. 16) Or, may be taken in mitiori ſenſu © as, you are no true fubje@ to 
Tho' they the king ; for perhaps he had not paid taxes. 1 Rol. 43. J. 20, 
ſound near 69. J. 20. l . . 


a e Thou art a rebel; for it may be that a commiſſion of rebellion 
D. F. iſſued out of chancery. R. 1 Rol. 69.1. 12. R. Cro. El. 88. 
1 T hou art a coiner of money; for it ſhall be intended in the mint, 
K. 1 Rol. 72. J. 40. 2 | 
A rebel againſt the king. R. 1 Sid. 132. Qu. of the three 
laſt caſes, for it is not probable that a perſon in a paſſion uſing 
ſuch language to another ſhould mean it in mitiori ſenſu . 
Thou Lf ſitten on the pillory. R. Cro. El. 62. 1 
Thy warrants, (to ſerjeant Heale,) have undone many ; for his 
warrant as a juſtice of peace may be intended. R. cont. in B. R. 
but reverſed in the exchequer. Pal. 53. | 


(r. 15.) So, if one ſay, You are a witch, generally, without charging 
Or, to felo- with an act within the fat. 1 Fac. 12. R. 1 Rol. 44. J. 52. 4. 
Fi Du J. 2, 15.25. R. 1 Sid. 52. R. cont. 2 Gro. 150, 306. R. acc. 
(D. z x 2 2 Cro. 531. R. acc. Cro. Car. 282, 324. 

F. 3, 4) She can witch, and unwitch, R. 1 Rol. 45. l. 10. 
. Thou committeſt ſacrilege every day. R. 1 Sid. 376. 1 Lev. 250. 
oO | f 
So, if he ſay, thou haft ſlolen my furxe; for it ſhall be intended, 
growing. R. 1 Rol. 70. l. 51. Hab. 331. | | 
He burnt my barn; for it ſhall not be intended, with corn. R. 
1 Rol. 73. l. 35, 37. . | 5 
1 charge him ævith felony for taking money out of A.”s poclet; fot 
it might be only a treſpaſs. R. Hob. 305. | 
He ſtole my lead from my houſe, 1 Sid. 104. but now this would 
be actionable ſince the ſtealing of lead from the houſe has been 
made felony. “ | 4 
Or, he ſtole the fhutters of my window ; for they are parcel of 
his houſe. H. 1 Sid. 104. | 3 
He is a pick-pucket, he picked my pocket, and took away my money. 
R. 2 Lev. 51. 1 Vent. 213. Nu. for one can hardly conceive 
a more direct charge of felony.“ | 
It. Mall go hard with him for his life, but his eſtate he hall he 
for marking my ſheep. Ray. 12. . | 

F. 18.) | 6 | | - : 

or, to — If be Ay, thou art forſworn, generally; for it ſhall not be in- 


— . tended in a caſe, where perjury may be committed. K. 1 R. 


D. , 7,— 39.“ 45: ET, | | 
"ox a © The 
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Thou art forfworn in L. court ; which does not appear to be a | 
court of record. N. 1 Rol. 39. 4, 50. 40. 7: 20. 41: 116. 69.1. 50. | 
Or, if it do not appear, that the matter, in which the oath 
was, was within the juriſdiction of the court. 1 Rel. 40. l. 25. 
Or, if it is not averred to be at a trial, &c, R. 1 Rol. 42. 


1. 25. 79. J. 155 „„ H - 99.0 48 E 
Alf this be law, one may with impunity charge another. with 


perjury generally, for if he do not ſay it was at a trial, and add 
all the other,circumſtances requiſite to conſtitute a perjury, the 
laintiff cannot aver theſe circumſtances.® EE 
Or, if be ſay, be is forſworn, for he ſaid, the wood was worth 
40s. when it awas dear of 13s. for he does not directly ſay, that 
it was not worth 40s. R. 1 Kol. 40. J. 40. | 
So, if he ſay, you bt the patronage by bing a 2 for it 
ſhall not be intended a popiſh recuſant. K. 1 Rel. 38. J. 35. 
. for there are ho other recuſants known to the law.“ : 
If he ſay to 30 attorney, you are a maintainer of ſuits, it ſhall 
be intended, in his practice. Hob. 117. 1 Kol. 53. J. 40. 55. 
25. 1 V : * 


[To ſay a man has had the pox is not actionable. Taylor uv. (F. 19.) 
,, i. Or, as | 
So, if he ſay, be is full of the fox. 4 Co. 17. 1 Rol. 69, Moves 

J. 20. Mo. 573. 


diſeaſe. 


Thou, art a pecky whoxe, go to the leach for the fox. 1 Rol. S any : 
. . | | (D. 28, 29. 
A ſcurvy puky qwhare ; for it does not appear by any circum F. 11.) 
ſtance, that he meantzthe French pox. R. 2 Cro. 499. is 55 
Thou art M.'s hackney, thou art a thiewing whore, a packy whore. 
R. 2 Cro. 514, Godb. 279. In theſe three laſt caſes, it 
ſeems impoſſible that any thing elſe but the French pox could be 
meant, and there is little doubt but the jury would find that was 
their meaning, if the declaration contained an innuendo to that 


ay une; | 4 | 

o, if Corni/h, or Welſh words have a double intendment, and 
import ſometimes a mere taking, ſometimes a felonious raking, 
they ſhall be conſtrued in mitiori ſenſu. Pal. 64. Vide 1 Rol. 


71. J. 37. f | | 

If by circumſtances, mode of ſpeaking, He. it can be ſhewn _ 
that the ſpeaker meant a felonious taking, the declaration, con- 
laining an ianuendo accordingly, the jury will, if ſatisfied, find 
tbe innuenda, and the plaintiff be intitled to a verdict.“ 

Yet, words ſtrall not be ſtrained contrary to the uſual con- 
ſtruction of them. N. 1 Rol. 71. l. 45. (a) _ 

(a/ Note ; There is no breach of the law in which the decided caſes are 
ſo contradictory to each other, and the deciſion ſo frequently irreconcilea- 
ble with the avowed principles on which they are ſaid to be founded, 28 
the action on the caſe for words; many of the cates cited from the old: 
authors are cextainly not la, for which reaſon it is hoped tlie libe: ty taken | 
under moſt of the foregoing diviſions, in annexing queries and remarks, - 
Will he excuſed; as will alſo the obſervation, that what words are aCti- 
* onable or not, will be more ſatisfactorily determined by an accurate 
* application of the general principles on which ſuch aRions depend, 
. than by a reference te adjudged caſes, efpecially thoſe in the more 

ancient authors.” Vide the cafe of Onficzo v. Herne, 3 Will, 177, where 
principles ars Mell explained and illuſtrated by the chief juſtice, 
Vox, I. 1 - (F. a6) 


* * 
- * 4 £ M ; 1 
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(F. 20.) Or do not import any temporal Damage. 


Vide ante, 


mores ; as, you are a whore. 1 Rol. 34. l. 10. 
A wwhore-maſter.. r Rol. 34.1. 40. Vide Mo. 10, 29. 
A baſtard bearing whote. R. 1 Rol. 36. I. 5. ts 

An adulterer, Xir 173. 2, R. Mo. 29. Vide 27 H. 8. 

7755 are a whore, and A. had the uſe of thy body. R. Cro. El. 

582. R. 1 Sid. 61, 62. Cont. 3 Mod. 120. * 

You was got with child by A, whereby her father diſcarded 

her. R. 1 Vent. 4. 1 Sid. 396. . os 

"Thou art à whore, and hadft a baſtard by A; for it is no tem- 
poral damage, if no charge to the pariſh. R. Sal. 696, 693. 

Thou art a common whore, and N.*s whore. R. 2 Mod. 296. 

* Thou hadſft a _— if it does not appear that it may be x 
charge to the pariſh, R. 1 Rol. 37. J. 40. 38.1. 25. Sal. 694. 
le is the reputed father of A.'s baſtard. R. 1 Rol. 37.1. 45. 

Cro. Car. 436. > . 

Thou hadſ{ two baſtards thirty. fix years age; whereby there was 
diſcord between him and his wife. 1 Rol. 34.1. 50. 2 Cre. 473 
2 Rol. 24. Poph. 140. Godb. 273. > es: 
- Thou art a batud. R. 1 Rol. 44. I. 22. 1 Sid. 241. 

A pimp. R. 1 Rol. 44. I. 30, 35. Cro. Car. 3993. 

Thou tookeft 5 5. to help tæuo rogues, and whores to a clean. pair of 

Heels. 1 Sid. 241. Ray. 115. 4 3 

A bawd and pimp, and broughteft young gentlewomen to gentlemen, 
R. 1 Sid. 438. 1 Vent. 53. 1 Mod. 31. cont. Is not this 
N indictable offence ? If it be, to cffarge one with it, is action- 
able. . 8 c 3 5 

Thou art an heretick. Kit. 173. b. R. 27 H. 8. 14. b. 
ary if he ſay of one not a trader, you are @ bankrupt. 1 Rol. 

44- 1. 10. Sf Toh ! 

Olf one not of a profeſſion, you are @ common barretor.. 1 Rol. 

44-1. 12. Kit. 173. a. 85 : 


8 (F. 21.) Or, the temporal Damage is remote. 


| Pte ante, So, if the temporal damage is not of moment, or is remote: 
O. 30.) as, if the party alledge, that by reaſon of the words all boneſt per- 


ſons mairimonium hucuſqne recilſuwerunt, et adhuc recuſant, without 
ſpeaking of any particular marriage. R. 1 Rel, 36. J. 15. tho 
it be found by verdict. © 5 
That Air loft her marriage, without alledging any particolat 
ſuitor. R. 2 Cro. 499. . 
That he ſaid of a butcher ſpeaking of his meat, the cow del 
in calving, whereby he Joſt his cuſtomers. R. Sal. 693. 
- So, if the temporal damage is not preſent : as, if one ſay, 
| 2 0 not fit to be a juſtice; for he may be now fit. 1 Kal. 48. 
| 80, 


4 


a 


Or if the words do not charge with an offence, for which the 
D. 10, zo.) party ſhall have a temporal damage, tho” they are contra Bones 


fille ir 
not fin 
at the 
end ha. 
So, 
by way 
240, 


Thot 


ulage of 


will tak 
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Bo, if he ſay, he bf the patronage by fimony ; for he loſt it 
on! „ unicd vice. R. c * 


o, he had the French fox 5 for he may now be cured. Rp : | 


1 Rol. 48. J. 20. 67. J. 31. R. May. 151. Per two J. al. 30. 
So, if the damage be by accident, and not a direct conſe- 


quence of the words ; as, if a man ſay to a ſeryant, thy miſireſs 
is a whore, whereby ſhe loſes her marriage; if the words are 
not ſpoken to the perſon in treaty for the marriage. R. Cu. El. 


787. | 
If he ſay of a ſchool-miſtrefs, you ate a whore z if no ſpecial 
damage is alledged. 1 Vent. 21. 5 | 


80, if the verdict find for the defendant as to the ſpecial da- | 


mage; tho' it find the ſpeaking of the words. R. 2 Mod. 296. 


(F. 22.) When ſpoken in a Courle of Juſtice. 

Or are ſpoken in a courſe of juſtice { as, if a man object to 4 

witneſs, that le is perjured; tho” it be falſe. 1 Rol. 33.1. 5. 

Vide 2 Cro. 91. LOW. Lg 
Or ſay, that an affidavit againſt him is falſe. R. 1 Rol. 330 


I. 45. 87.1. 30. Jon. 431. 


[If on motion for information againſt a juſtice, ſapported by 
affidavit of A. defendant in his affidavit iti anſwer denies the 
charge, calling it what A. has ſo falſely ſworn againſt bim; action 
does not lie» Alley v. Yourge, T. 32 & 33 G. 2. 2 B. M. 
807.] | „ 

So if a man exhibit an indictment, appeal, Cc. of murder, 


2 Inſt. 228. Vide Action upon the,Caſe for a Conſpiracy, (B.) 

So, if a man ſpeak ſcandeslous words to his counſel, ſolicitor, 
Cc. in order to have an action, or other proſecution in a courſe 
of juſtice againſt a perſon. 2 Inft. 228. „ 

Ot, deliver them in evidence to a jury, Ilidld. 

So, if a counſel fpeak words material to the iſſue ; tho? the 
are falſe and ſcandalous. 1 Kol. 87.1. 3. 2 Cro. go. 2 
Mo. 79. | e 8 . 

As, where the queſtion is of the bankruptcy of A. if a coun- 
ſel _ expreſsly, that he is a bankrupt, tho? he be not. R. 1 Rel. 
33. J. 20. b " 


80, tho” the words are not diredily material to the iſe ? 2% i. 


falſe impriſonment, the defendant juſtiſies, that the plaintiff did 
not find ſureties for his good behaviour, iſſue de ſon tyrt, and 
at the ti ĩal a counſel ſays, that the plaintiſf was d matt of bad. ſume, 
end had committed felony." R. 1 Rol. 87. l. 20. 9 Cre. go. 


So, if a man deliver a petition, containing ſcandalous matters. | 


by way of complaint to the members of parhament. N. 1 Lew. 
240, 1 Sand. 131. 


Though it be printed, and delivered to the members; for the 


uſage of parliament warrants the. printing, whereof the court 
vill take judicial notice. R. 1 Sal. 131. 1 Lev. 249. 


v5 perjury, Ec. of which the party is acquitted. Yide = 


Other - 
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| geſtion is true. R. cont. but judgment afterwards reverſed. Hard. 


ACTION upon the Caſe for Defamation, 
| Otherwiſe, if he deliver it to others. Semb. 1 Sand. 131. 
So, if he deliver a petition or bill to the King, which contains 
defamation ; for he is the fountain of juſtice. 3 Leo. 138. 
Otherwiſe if he afterwards publiſh the contents to others, 
3 Leo. 138. | 5 4 1 f 8 
So, if by a ſuggeſtion defamatory to B. any one obtains the 
revocation of a patent to B. and a grant to himſelf, and after. 
wards upon a reference to the attorney general ſays, that the ſup. 


223, 4 DESK ag | 1 
| 80, ir a defendant in treſpaſs plead, that the plaintiff is a bank 
rupt, tho? he be not, an action does not lie. 2 Cro. 432. 

So, if upon a libel in the ſpiritual court A. be produced as x 
witneſs, and the defendant make an allegation in writing, that le 
was perjured, in order to avoid his teſtimony ; tho? the allegation 
be falſe, an action does not lie for this againſt the defendant, 


1 Rol. 33. l. 5. 2 Cro. 432: I. 4 
But if a counſel, Qc. offer, in evidence ſcandalous matter, 
which is not material, nor pertinent to the iſſue, an action lies it 
againſt him, if it be not true; for it ſhall be intended to be I 
Spoken malitioſe. Semb. 2 Cro. go. | | 
(G) Declaration for Cords, 
(G. 1.) Muſt ſhew the Plaintiff to be of good Fame. 
Declaration for words uſually ſhews, that the plaintiff is of anc 
A good fame, and clear of the crimes, for which he is de · fent 
famed | 75 . 4 
| | the 
(G. 2.) Cannot be for, or againſt two. 2 
And two cannot join in it; for the wrong to them is ſererd. 1 
R. Dy. 19. a. = 5 | 2 
Nor can it be againſt two for the ſame words jointly: Dy. 19. 5 
a. in marg. 3 3 1 i 
Tho“ it be againſt huſband and wife for a ſpeaking by both. verdi 
Dy. 19. a. in marg. N a | be * 
(G. 3.) If the Charge be in reſpect of an Office, &c. mult ſhes A 
: his Office, &c, | * 
So, if the charge be in reſpect of an office, profeſſion, trade, 1 
Sc. it muſt ſhew his office, c. 3 ought 
And generally, it ought to ſhew, that he was in office at de I Ya. 
time of the ſpeaking ; as, if one ſays of a juſtice of peace; EG 
tales bribes, it muſt ſhew, that he was then in the commiſbos. 
„„ 1 
And, cum per multos annos jam elapſos extiterit, Ee. is not ſuf & 


cient. R. 2 Kol. 84. K. Cro, Car. 282. Vide Tel. 159. 95 dant 


— 


ACTION upn the Cſs or ps n 


So, if be ſay, he is a bankrupt, the declaration muſt, ſhew, that 
he was then a trader. Dan. 170. O. Car. 282. Vide Tel. 


0 | | 
"If he ſpeak of a barriſter, or phyſician, &'. it muſt ſhew, that 
N was then a counſellor, or licentiate. Dan. 169. Vide Tel. 
2 if he charge with words not actionable, but in regard of 
his trade, profeſſion, Sc. it is not ſufficient to alledge the ſpeak- 
ing of him, without a calloquium of his trade, &c. R. 1 Lev. 250. 
But, ſo exact an allegation of a continuance in office, Ec. is 
not neceſſary, where the words import it; as, if he ſay of an 
attorney, he is an ambi-dexter. 2 Rol 85. | 


. f 

So, ſpeaking w a ſervant, thy maſter; it is not neceſſary to 
2 ' fay, that he was ſervant at the time of the ſpeaking. Vide Ley 
* 82. | | 5 = i . 
n And after a verd:&, cum fut merrator, Ac. ſeems good; for 
. it ſhall be intended, that he continued his trade, Ce. Dan. 169. 
| K. 1 Sid. 425, K. 2 Cro. 222. | i 
r, So, if the ſpeaking be alledged to be of the pla nt f and his art, 
3 it is ſufficient, without an expreſs colloquium of his trade. Dub. 
de 1 Lev. 115. Ray. 87. R. 2 Cro. 241, 673. 


So, a colloquium of office, trade, £5c. is not neceſſary, when 
the words import it. R. 1 Lev. 280. R. 2 Lev. 62. 8 


(G. 40 Muſt new a Publication. 


And the declaration muſt ſhew a publication of the ſlander ; 
and therefore, the plaintiff ſhall ſay, that the defendant in'pre- 
ſentia et auditu diverſorum ligeorum dixit, Se. 
And, if the words are H'//4, or Latin, he muſt aver, that 
the hearers underſtood ſuch language. Hob. 268. R. 1 Rol. 74. 
A. Mar. 2. 16. Daz. 146. | „„ 
And an averment, that they underſtood linguam Romanam, is 
is not ſufficient, where the. words were Latin; for that imports 


of 
de 


Ttalian. 1 Rol. 74. J. 30. . | 
1 Bur, if he alledge the ſpeaking to be palum, et publice, &. it 
f is ſufficient, without faying, 7» preſentia e anditu. R. after 
th verdict, Cro. 861. Dan. 168. i 8 4 
So, ſpeaking in prejentia, without ſaying, auditu ; for it ſhall + 
be intended in their hearing. R. after ' werdi?, Cro. El. 486, 
oy 57. R. 2 Coo. 39. R. Cro. Car. 199. Dan. 168. 
ſhev And, if in the firſt count it be ſaid, in præſentia et auditu, and 
omitted in the ſecond count, yet it is ſufficient; R. 2 Lev. 194. 
| So, if the words are £ngli/h, tho? peculiar to the diale of any 
rad, country, the ſignification need not be explained ; for the court 


ought to take notice of the ſigniſication of all Lnglifh words. 


1 Das, 161. N . (, 

iſhod- (8. 5.) Muſt ſhew a Malicious Intent. 

«6-0 . 1 

| 450 the declaration muſt ſhe w a malicious Intent in the defen- 
95 „6 j 297 ot 
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| Mo. 459. Oc. 51. Noy 35- 


ACTION upon the Cafe for 8 5 
But it is ſufficient to ſay, alu dixit, without naliting. A. 


Or, machinans 9 gixit, Dan. 166. 
* 
(G. 6. ) Muſt alledge exprefily, what Words were DIS 


0 So, the declaratjon muſt expreſsly alledge, what words were 
Ken. 

And therefore if it ſays, quod ds efendens dixit hec verbu, wl 
conſimilia, it is bad for the uncertainty, R. Cro. El. 645. 

Or, werba, quorum tenor fequitur in hac werbay thou, Oc. . 
Cro. El. 645. 857. 
Or, ad tenorem et g efrtum ſeq tentem. R. 3 Mod. 72. Atm, 
tho? tenor is ſufficjent for a libel; for tenor imports a copy or 
tranſcript ; ; and therefore, if the woods, quorum tenor, Ec. are 
alledged, it may be compared with the original libel ; but there 
cannot be a fenor of words ; and therefore, if words are alledged 
juxta tenorem ſequentum, it has never been allowed. Sal. 661. 

But it is ſufficient to ſay, guod dixit verba Prout in his Arglicani 
verbis ſequentibus. R. Cro. El. 572. 

' And the plaintiff need not give the ſigniſication of any Engl 
words, tho? they are unuſual, and peculiar to a particular coui- 


try; as, healer of thieves, Sc. 1 Kol. 86. J. 5 Vide ant, 


(G. 4.) der 

So, tho' they are Wel = words, * need oa give the ſignifics Cro 
tion in his declaration. R. 1 Rol. 86. l. 5 R. ( 

[It may either lay the words ſpoken, - 5 out the ſubſtance * 
of the words; if the ſubſtance only be ſet out, as that defendant it b 
charged plaintiff with ſuch or ſuch a crime, then it is ſuſſicient to eollog 
prove the ſubſtance. Melſon v. Dixie, T. 9 C. 2. B. R. | apt 
305. ] « 

But if the very words are laid, thoſe words mult be proved u 1 Ro 
laid. Tad. Se 
vet if chere is a variation in the order of the words, ſo it be is all 

agreeable in ſubſtance, it is ſufficient. [bid.] 2 
1s 


So, if immaterial words are proyed to be ſpoken, more than | 
laid in the declaration. Z6id.] | witho 

[So if the words are laid— You are ſo and ſa, and the woe If 
_ proved are Ie is ſo and ſo; ſuch variance is immaterial. / 

But if the words laid are—l will hang bim, and the e. ö 
proved are—T will hang them both; it is a material variance, a and yy 
FR ſhall be non-ſuired, lad. 15 


dve rm. 
(G. 7.) And, that they were Ea of the Plaintiff 23 
The words muſt be expreſsly alledged to be ſpoken of the 55 


plaintiff; and therefore, i the declaration does not ſay, 9 
Uefendens dixit de guerente, or words tantamount, it is bad, gene: 
ba R. 1 Rol. 85. J. 20. 
Tho! it be, dixit, be (innuendo) the plaintiff. R. 2 ro. 126. 
Bur, if the declaration be, quod dixit eidem querenti, thou, & 
Fug is om as if it bad laid, de 7 R. 2 Cro. 5 


without other averment. K. ( #o. EI. 429. 


ACTION upen the Caſe for Defamation. a 


©, if the words are in the ſecond perſon, thou, Sr. and the 
plaintiff alledge a colloquium cum querente, it is ſufficient ; tho? 


he does not ſay, that the ſpeaking was de querente, or vid 


querente. R. 1 Rol. 85. l. 30. | | 
So, if he alledge, that the ſpeaking was de querente, tho“ the 
words are, thou, &c. it is ſufficient, K. 2 Cro. 39. 8 
Yet, a colloguium de querente is not ſufficient, where the words 
are in the third perſon, he, Ec, without ſaying alſo, that the 


ſpeaking was de querente, or, etdem querente. R. J Rol. 8 5. J. 2 8, 


4 


1 Sid. 52. 


It is not neceſſary to alledge with whom the colloquium was; 


for perhaps he did not know. R. 2 Fon. 5, 


And a general allegation is ſufficient ; as, habens colloquium de © 


arte ſud. Dub. Ray. 86, 7. 


(8. 8.) When an Averment is neceſſary. 


I the ſpeaking be of a man by a character, or deſcription, : 


which may be affixed to ſeveral, it is not ſufficient to ſay, quod 
dixit de querente, or querenti, or that he had a colloquium de 
querente ; as, if he ſay, thy ſon, brother, landlord, Ic. or, my 
father, ſon, Ic. is a thief 5 but the declaration mult aver, that 


the plaintiff was his brother, Jandlord, father, Ec. R. after 


verdid, 1 Rol. 84. J. 15, 30, 50. 85. J. 45. Dub. after werdid, 
Cro. Car. 177. R. 5 verdlict, Cro. Car, 443. Jon. 376. 
R. Cro. El. 416. Vide 1 Rol. 79. H. V 

But where the ſpeaking denotes any particular perſon, tho* 
it be by his trade, profeſhon, Cc. it is ſufficient to alledge a 
colloguium de querente, without other 'averment : as, if one ſay, 
captain T. the villain T. Cc. it is not neceſſary to aver, that he 
was a captain, Oc. R. 1 Rol. 84. J. 43, 85. . 5, 15, Vide 
IE N V 

So, if he ſay, T. innuendo, the plaintiff, where the ſpeaking 
is alledged of the plaintiff, it is 3 R. 1 Sid. 52. 

So, if the ſpeaking is alledged of the plaintiff, and it is ſaid, 
T. is thy brother, he (wnuends, the plaintiff) Qc. it is ſufficient, 

If an action de ſcandalis magnalum alledge the ſpeaking to the 
ſervant of an earl, and ſpeaking of the carl, it is ſufficient, 
without an averment, that he was an earl at the time of the 
ſpeaking. R. Cro. Car. 136. Fon. 194. 8 

If the words have relation to another fact, there muſt be an 
averment of ſuch fact: as, if one ſay, he is as great a thief as 


any in Ergland, or, in ſuch a gaol, Cc. it mult be averred, that 


there are thieves in England, or in the ſaid gaol. R. Cro. Fl. 
214. Tel. 90. Dan. 151. R. 2 Cro. 687. Hut. 72. 
There auat no rabbery within 40 miles of W. but thou hal an hard 
in it; it muſt be averred, that a robbery was committed within 
40 miles of V. F. Cro. El. 308, 342. 2 Rol. 92. 4 
He took a falſe oath at the s; it mult, be averred, that he 
Vas ſworn there, R. Mar. 7, | 
| # Ry If 


-- — * - 


ACTION upon the Caſe for Defamation, 


If the words import, that A. ſaid the words ta him ; ĩt muſt be 
averred, that A. did not ſay them. K. 1 Lev. 82, 

Where an averment is neceſſary, it ſhall not be ſupplied by an 

innuenad. 1 Kol. 83. 1. 10. ad. 40, 84. J. 25. Hob. 6, 


(G. 9.) When not. 


But where the words admit, or import ſuch fact, no averment 
of the fact is neceſſary; as, if one ſay, he-killed A. no averment 
is neceſſary, that A. was killed, ar is dead. Dan. 150. 1 8 
53. 1 Vent. 117. R. Cro. El. 823. E 
So, if he ſay, he paiſoned A, if he does not appear upon the 
record to be alive, Dan. 15 1. R. cont. Heb. 6. -Acc.-1 Sid, 
227. | „ 
J have indicted A. for perjury ; there is no need of an aver. 
ment, that he was indicted. Semb. 1 Sid. 227. 
{In an action for ſaying falſely and maliciouſly that plaintiff had 
been in gaol and tried for his life, it is not neceſſary to aver-he 
never was in gaol nor tried.] Carpenter v. Tarrant, M. 10 G., 


He cannot read a declaration ; there is no need of an averment 
that he can. K. 1 Lev. 297. wb 
So, if he ſay, A. will prove the plaintiff” faid, he killed'a man, 
Sc. it is not neceſſary to aver, that no one can, prove it; for the 
words are not ſpoken as the relation of another, but his own 
undertaking, that ſuch a perſon will prove, c. N. 3 Lev. 111, 
So, where the words have relation to a thing apparent, it need 


not be averred. Vide Pleader, (C. 78.) | 1 
As, if one ſay, as ſure as God governs the'aworld he is a traits ; ( 
there is no need to aver, that God governs the world. 1 Cid. 53. 
He is a witch as ſure as A. who is hanged far it; it is not ne · 8 
ceſſary to aver, that A. was hanged. 1 Sid. 52. ; 
So where it was ſaid, as ſure as king James governs this realm; 
an averment was not neceſſary; 1 Sid. 53. | 
He is a perjured rogue as well as J; there is no need of an ge 
averment, that he is perjured; for it is admitted by the ſpeaking. th 
R. 1 Lev. 05-' 8 „ | 
So, where the words are actionable without thoſe that are re- 
lative, there is'no need of an averment of the thing, ta which the 
relation is made: as, if one ſay, he is @ thief, and hath fole mort 
goods than I am worth z an averment is not neceſſary of, how much * 
he is worth. N. 2 Bul. 1422. ai | | -- 
When words are uncertain in themſelves, an averment cannot x 
aſcertain them, 1 Rol. 79. H. 81. I. 25. Vide ante. (F. 14 _ 
As, if a man ſay, thou didft throw thy baſtard into the dock at W. + 
an averment, that a child was found there dead, does not male fon 
the words actionable. R. 1 Rol. 79. J. 7. | 1 
So, an averment ſhall not enforce words contrary to their pro- ſuf 
per ſigaiſication. 1 Kol. 86. J. 30. . dan 
| , are 
| . (G. 10.) Wh 


| peace. R. 3 


| ACTION apon the Caſe for Dafamation, 


(G. 10.) Words explained by an Innuends, 
The plaintiff muſt explain the words by an innuendo. 


[That rogue A. that ſet the houſe on fire (meaning the houſe of 
B. that was burnt ;) and i,. any body will give me charge of bim, I 
will carry him to New Priſen; and another ſer of words, A. ſet 
the bonſe on fire, (meaning the ſame houſe.) The latter ſet of 
words ſhall have relation to the former, and after verdi& for 
plaintiff ſhall be taken 2699 ſpoken malicioufly. Tindal v. 
Moore, H. 33 G. 2. 2 i. 114.] | | 

But the innuendo only explains, and does not inlarge the words. 
1 Rol. 82. I. 46, 51. 83. J. 1. : 

As, he forged this "warrant, wvarramum per wvicecomitem ſuper 
 capias innuendo, is not ſufficient, . Hob. 2. Qu. For it ſeems 
only to explain.“ | | Hs 

So, an innuendo does not aſcertain words, which are uncer- 
tain tn themſelves. 1 Brownl. 7. 

As, à prieft (innuendo a popilh prieft,) gawe him the euchariſt 
and extreme unfion. Cont. 3 Lev. 68, Qu. Whether Lev. 
be not law,*® | 5 | h 
He was 8 before juſlice S. innuendo A. S. juſtice of 
. 166, | „ 3» 

He favore A. was at N. innuendo N. in com. D. ubi revera.non 


Fuit apud V. pred. R. Sal. 513: In the two lag caſes. the 


innuendo ſeems only to explain, and not to enlarge the words.* 
Thy father, innuendo the plaintiff, it a thief 5 without an aver- 

ment, that the ſpeaking was to the ſon of the plaintiff, R. Cro. 

Car. 92. 5 . | 9 : 
And if the innuendo be repugnant, it is void. 1 Rel. 83. J. 50. 


84. J. 5. 


As, if a feme covert ſay, you flole my ſaggots, innuendo the fag - 
gors of the huſband and his wife. R. Pal. 358. N 
/hether it would have been repugnant to ſay innuendo the fag - 
gots of the huſband ; in common parlance the wife might call 
them ber faggots, tho? in point of law they were her huſband's.“ 


(G. 11.) Special Damage alledged. 


If there be an action for words, which are not actionable 
without a ſpecial damage, the plaintiff muſt alledge the particular 


damage he has ſuſtained. Jon. 196. 


So, in an action upon the caſe for the lander of. a title. R. 


Jon. 196. 


And ft is not ſufficient to ſay, per quo be loft the ſale of hit 


| land. Ibid. 


But in an action upon the caſe for ſlander of à perſon, it is 
ſufficient to ſay, ad damnum, Ic. without ſhewing, any ſpecial 


damage. IbUH. This muſt be taken to mean where the words 


are actionable of themſelves. — Vide in Sir. 666. a Nie Prius caſe 
Which feems contra, but appears not to be law.. 
e N Tho' 


Acrio upon the Caſe for Defamation. 
— Tho' it be for words againſt him in his profeſſion. bid, 
Plea to an Attion for Words, 
. | Vide Pleader, (2 L. 2, &.) | 


oY 


ACTION upon the Caſe for a Diſturbance, _ 


(A) Chen it lies. 
(A. 1.) For a Diſturbance in a Common. 
& an action upon the caſe lies for a diſturbance in the enjoy. 


ment of that, in which a man has a right or intereſt : as, in 


diſturbance of his common by an incloſure, per quod uti non poſit, 


Vide 2 Cro. 629. | 
Or, by ploughing it. 2 Leo. 184. Cro. El. gg. 
Or, by putting cattle there, per quod in tam amplo modo habere 
won pt. R. 9 Co. 112. Lut. 102, 3, | | 
Or, by putting conies there, per quod, Sc. 1 Rol. 106. J. 25. 
Dan. 175. N. cont. Cro. Car. 387. Vide infra, hh 
Or, by digging turfs, and carrying them away with horſes | 
Berbam aal conculcango, per quod, c. for tho? the common has 


no damage by the digging and carrying away the turfs, yet the 
h 


coming with horſes and carts upon the graſs is a prejudice to the | 


common. R. 1 Rol. 89. J. 40. Dan. 174. 


Or, by ſurcharging the common, whereby he bas not ſufficient 


common. Lut. 107. Vide Common, (I.) 


But it does not lie, if the lord of the manor put conies upon 
the common. R. Lut. 107, 8. Cont. Fon. 12. Vide ſupra. 

Or, if the lord put his cattle there, per quod lam amplo modo 
wi non poteſt. R. Lut, 107, e 


(A. 2.) In a Way. 8 


80, for a diſturbance in the enjoyment of his way, by ſtop» 
Ves 7 W quod uti non pgſſit. 3 Lev. 266. 1 Vent. 275. 2 

ent. 186. . | 
= it a way by reſer ation, or grant, or prefcription, 1 Rel, 
109. . 45 TY 5 7 | | 
o, for ploughing up the land, through which the way lies. 
2 Rol. 140. J. 7. Semb. Cro. El, 198, © 

Tho' it be a way to his freetiold, for which an aſliſe lies. N. 


© Cro, El. (466.) R. Cro. El, 845. 1 Kal. 104. J. 30. Semb. Cro. 


El. 199. 1 3 
So, for damaging the way by carriages, ita quod it is of no uſe. 


Cut, 111, 
25 (4A. 3) 


- — * 
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(A. 3.) In a Sear in a Church. 


So, for a diſturbance in a ſeat in the ile of a church, where 


2 man has a right by preſcription. R. 1 Sid. 88, 203. Ray. 52. 


1 Lev. 71. 2 Jen. 3, 4. K. 2 Lev. 193. K. Lev, 73. Pad | 


li eg 8. 3.) : : 
200 in nave ecclefie. Semb. Hob. 69. 
Or, in the chancel. Semb. Noy 


133. . 5 
Or, for the ſirſt place, Q. in a 48 Vide 1 Sid, 89. Vide 


Noy 133- 1 | HE 
Nod 297115 a ſtranger, it is ſufficient to declare upon his poſ- 
ſeſſion, without alledging uſage to repair, preſcription, or other 
gtround of the action; for it is ſufficient to be proyed in evidence, 
R. 3 Lev. 73, 4. K. 2 Lev. 193. K. 1 Lew. 71. 1 Sid. 88, 
203. Vide in Pleader, (C. 39.) 


So, it is ſufficient to ſay, that the defendant diſturbed him, 


without mentioning ſpecially, how the diſturbance was. R. 
Bridg. 4. ER EOS | 


(A. 4.) In Foldage. 


| Bo, for a diſturbance in his foldage, by putting cattle ine the 


land, where fheep to be folded ought to feed, per quod faldagium 


babere non potuit, _ | . 
By erecting herdals in his land, where the foldage ought to be, 


without licence of the lord contrary to the cuſtom, R. 1 Leb, 11, 


(A, 5.) In an Office, 


So, for a diſturbance in the enjoyment of the profits of his 
office. Mo. 7506, a | T. 
But, it does not lie for a diſturbance in the office of pariſh 


| Clerk; unleſs he ſhew, that he was choſen by the pariſh, and had 


certain fees. Dub. Sal. 468. | 
So it lies if a man diſturb another in the execution of his 


office: as, if when an officer is taking the poll for an eleQion 


of a new officer, A, takes his papers from him. K. 2 Mod. 


228. . | 
| So, if a man do not pay to the poſt-maſter the ancient fees of 
his office. Lat. 87. (a) 1 1 


(A. 6.) Or, other Poſſeſſion, "Ts 


* 
+ 4 


Or, other poſſeſſion ; as, if a lord of a n preſcribe jo 


= 


have toll, and be diſturbed in the collecting of it. 1 Ro}, 106. 


40, 43. 


. 


(a) Wich reſpect to fees of office, the common mode of praceeding 


now is, by action for money had and received, in which action the title 
jo the office is tried. 1 Morg. Vade Mer. 254. 2 Tn 


Or, 


_ ACTION npon the Caſe for it 


Or, preſcribe for him and his tenants to be quit of toll, and 
toll is collected of them. R. 1 Rol. 106. I. 10. 107. J. 5. 
So, if the lord of a leet be W in holding his court. 
. x Rol. 106. J. 49. 
. Or, in collecting the ſines, amerciaments Ec. impoſed at the 
leet. 1 Rol. 106. 1, 45. 
Or, his tenants are ;mpoterithed by diſtreſſes to come to an0- 
ther court. 1 Rol. 106. J. 52. 
So, if a man diſturbs the ſervant of another i in the colledin 
of his tithes due. 1 Rol. 107. J. 7. | | 
Or, diſturb a leffor in his entry to view, whether the leſſee 
hath committed waſte. R. 1 Kol. 109. J. 5. 
If a man take toll of him, who ought to paſs a ferry toll. free. 
K. 1 Sal. 12. 
If a man prevent a pariſhioner from entering into the reſtry. 
room where he had a right to be N 2 Mad. Ca. 52, 354. | 


() The Prorerpin in an Action ba a Di- 
turbance. + 


- | (B. 1.) The Declaration, : 9 
| - FN an adion upon the caſe for a diſturbance againſt a wrong: 4 
-doer, it is ſufficient, that the plaintiff in his declaration ſays, 8 


* debet 3 without ſhewing a title by grant, or by preſcrips 

tion. Vide in Pleader, (C. 39.) it 
Tho' the plaintiff be a copyholder. Lat. 125. 
Let he may entitle himſelf by cuſtom, or preſcription, | 4 
And a variance found by verdift __ preſcription alledged, 

is only inducement, and does not hurt 2 Cro. 630, N 
And in ſuch caſe, the cuſtom cannot be applied to a particular 


bouſe, Oc. R. Lut. 127, 8. v 
Bo, it is ſufficient that the plaintiff alledges a ſeiſin in fee of 
| che meſſuage, Ec. to which the thing, in which he. was diſturbed 
| belongs; without ſaying, that it was an ancient meſſuage, Et. * 
| R. 2 Cro. 605. 1 
So it is ſufficient to alledge a diſturbance gene. ally; ; without 
-ſhewing the particular manner of the diſturbance. R. 2 Gro. h 
| 606. Vide Bridg. 4. 
- But the declaration ought to ſhew the certainty of the thing FS 
in which the diſturbance is alledged : as, in an action upon the C 
caſe for cy his way, it ought to alledge the terminus ad quem 5 
the way goes. F. after werdia, 1 Brownl. 6. Tel. 164. | C, 
| wo likewiſe the terminus 4 quo. Tel. 164, Vide in Chimin, | 
(D. 2. | 
Cas whether i it be a foot-way, horſe-way, or em- WI. m. 5 * 
164 
So, if the plaintiff alledge a way in pecid phſture, it it is bad for an 
the 1 R. after werdia, Lau. 1 é 0 5g - 
a ; * inf 
| 328 | : Me 
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Mec. 252. 
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So, if the plaintiff preſcribe for a way to fuch 4 eloſe, he 
muſt ſhew a title to the cloſe. Lat. 160. 
Otherwiſe, if the way claimed be to a high-ſtrect. 

Or, — 2 common field. N. Lat. 160. 

So, if he alledge a preſcription, he muft ſhe w a ſcifin in ws | 
in B. to the 2 to which, Wc. and derive a title under B. 
for it is not ſufficient to ſhew a particular eſtate, without laying, 
from whom it is derived. Mod. Ga. 4. 

So, if a pariſhioner alledge a diſturbance of his entry into the 


veſtry- room, he muſt ſhew, that he had a 2 to enter there. 


R. 2 Mod. Ca. 354-0 5 
(B. 2.) The Plea, Oc. 


To an action upon the eaſe for a diſturbance, the acai 
ſhall plead the general iſſuey not puity. Lut. 125, 6. 


So the defendant may plead, that he put his cattle there ae hind, 


or by the leave of the lord of the mandy. 2 Mod. 6. | 
And he mult alledge, that the plaintiff hath fe Heient common, 


I bid. 


So, for a diſturbance in a common, he may plead ſpecially, 
that the defehdant, or fuch an one under "whom lle defendant claims, 
has common there, Lut. 103. 

And, if the action be for furcharging the common, the plains 
tiff may traverſe the ſufficiency'of the common. RN. I. 107. 

Otherwiſe, if the action be for a diſturbance, whereby he has 
it not in ram amplo moda. Ibid. 

But the defendant cannot plead, that being lord of the manor he 
dup there for coal, Mc. for if it be a good plea, it amounts tothe 


. iſſue, not guilty, R. 1 Sie. 106. Vide in F 
(E. 1 


12 be erecled a bridge in the place of a ferry. R. 3 Mod. "Og 
ide 1 Sal. 12. 
So, for a diſturbance in a way, 'the defendave may plead, e 


gully. 
Or, that A. had a right to away there, nd the d-fendant vjed it 


as ſervant to bim. Lut. 112. 

To which the plaintiff may reply, that the way was uſed 40 ber 
land. Lut. 113 

So if the Nou claim a way for neceſſny, the defendant 
may rs that the plaintif] has another convenient way. R. Mod. 
Ca. 


| Otherwiſe, where he claims by grant, or preſcription. Med. 
Ca. 4. (a) 
In an action for diſturbance in a ſeat in a church, it is not 


Tufficient to ſay by the plea, that A. lord of the manor <vas ſei iſed f 


(a) In all the caſes above mentioned, except the erection of a hridge, 
and the way of nectflity, the general itſue ſeems to be the proper plea, un- 


der which the wh:le merits may be tried, and moſt of the ſpecial pleas 


above ſtated amount to the gencral iſſue. As to the erection of a britge 
inſtead of a ferry, it is conceived uot to be a legal plea. 1 Mug. Jad. 


7 
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of the chancel, ile Ec. where the feat is, and by his command ths 

defendant ſat there, awhich is the ſame diſturbance j for the freehold 

of 5 cannot be in * lord. K. Bridges 5. Vide agte 
(A. \. ai 


24 - 


AC TIO N upon "the Caſe for Misſeaſance. | 


(A) CUhen it lies, 
(A. 1.) For Mis feaſance in an Officer. 


O an action upon the caſe lies for misfeaſance: as, if an 
officer miſdemean himſelf in his office by any falſity ; de gu 


F Caſe 
N wide Action upon the Caſe for Deceipt, (A. 6.) 


* oe - 
eure, (A. .) imbezil a writ delivered to him. 


1 Kol. 93. l. 11. 2 Infl. 451, 
If an officer remove goods, taken in execution, off the pre- 


miſes before the landlord is paid a year's rent, purſuant to 8 Amn. 


c. 17. Palgravev. Mendham, M. 6 C. Sir. 212. And notice 
that the rent has not been paid ſhall be preſumed after verdict 
and the action lies by an adminiſtrator.“] 

Or, return too ſmall iſſues. I Rot. 93. J. 45. Vide, 2 Jul. 
452. WES 

- return a juror, who ſhewed him his chatte of exemption, 
and delivered him the writ de allocando, 2 Iaſt. 130. 

- $0, if a prothonotary of C. B. award a ſuper ſedeas irregularly, 
to el upon which A. is arreſted at the ſuit of another. Semb, 


Tut. 9 
80, 7 the mayor of London, at the election of a bridge-maſter 


refuſe a poll, where by cuſtom it ought to be granted, per 5 


the plaintiff loſt his office, Ar three F. et affi in error per td. 
ws 1 Vent. 206. 2 Vent. 25. 2 Lew. 50. 

If a mayor refuſe the vote of a freeman, at the election of 2 
new mayor. Semb. 2 Lev. 2 50. 

So, if a mayor at the election of a burgeſs for parliament, 
refuſe the vote of a freeman. Cont. per three J. but Holt ace. 
and the judgment was reverſed in parliament, between Aſhby and 
— Med. Ca. 45. 1 Sal. 20. Vide Adion upon the Caſe, 
( 

. So, if a vue of peace refuſe an examination upon the flat. 
27 Elis. after a robbery ; for it is only miniſterial, and not judy 
cial. Semb. 1 Leo. 323. Vide Hundred, (C. 4.) 


If a judge of an inferior court proceed to judgment, and 
execution, WINE 4 an habeas corpus delivered to him. . 


99. 
For neglect i in an officer, Vide. Aden w_— the Caſe for Nagl: 
* (A. 2.) | 


R. 3 Le 


* 2 


Or, otherwiſe miſbehave himſelf in his office; as, if a ſheriff 


5 ACTION opon the Caſe for Misfeafance. | 
(A. 2.) In any Perſon, contrary to the Obligation of the Law. 


So an action upon the caſe lies for misfeafance in any perſon, 
contrary to the obligation of the law: as if tenant by ſtatute - 
merchant cut down timber trees, the value may be recovered ia 
a ſcire facias ad computandum ; but for the damage over and above 
| the value of the trees, an action lies by him in the reverſion. 
1 Rol. 103. J. 35. | : | TY 2 

If the lord of a manor cut down timber growing upon copy- 
holds within a manor, where the copyholders preſcribe to have 
the toppings, tho” the lord takes only the bodies. R. 1 Rol. 108. 

J. 10. Vide Copyho!d (K. 7.) > : 

So it lies by a copyholder againſt a ſtranger, that cuts down 
his trees. 3 Lev. 131. | 2 

If a copyholder for life commit waſte, an action upon the caſe 
lies by him in the remainder. Dub, 3 Lev. 131. Vide in Copy- 

| bold, (K. 7.) Vide poſt. (A. 6.) 5 ry 

If an under-leſſee take planks, &c. fixed to the freehold, an 
action upon the caſe lies againſt him by the firſt leſſee. R. Jon. 
22 | | | | 

5 $, if a leſſee for life, or years, commit waſte, the leſſor may 
vane his action for the waſte, and have an action upon the caſe. 
3 Lev. 131. | OE x 1 

So, = lord of a manor may have an action upon the caſe 
againſt a ſtranger, who cuts dowa trees upon a tenement of his 
copyholder for the prejudice of his inheritance. 3 Lev. 131. 

So a reverſioner, (as well as a leſſee for years in reſpect of his 
E may have an action upon the caſe for ſurrounding his 
and, whereby his trees became corrupt and putrid, for the pre- 

| judice to his inheritance. R. 3 Lew. 209. F 
Or, for an houſe built, or other prejudice to his inheritance. 
, 3 Love 1314. | EIS * | 
4 So, if a man enter upon the king's farmer, and take the pro- 
fits, per quod the farmer cannot pay his rent. 1 Rel. 106. J. 2. | 
So, if the king grant the ſole manufacture of fuch a com- 


— 


1 modity, (ſuppoſing the grant good, ) an action upon the caſe lies 
by 3 grantee againſt any other, who manufactures it. 1 Rol. 
, 106. J. 15. | | | 5 oy 
' If the lord of a manor ſeize goods as waife, eſtray, Ec. an 
1 ation upon the caſe lies for miſuſing of them, if there was freſh 
„ ſuit ; or it was within a year. R. 3 Leo. 192, 3. Vide in 
Waife, (A. 2.—F.) of ER — 1 
. If the owner of a ferry extort toll for paſſage not due. Carth, 
— 194. | : : CY 
d | (A. z.) Contrary to his Undertaking. 
So an action upon the caſe lies, if any one act contrary to his ride Alen 
2 undertaking: as if goods are delivered to another to keep them upon the Caſe 
lafely, he undertakes to keep them againſt all events; and there- /® 5 


for © For U 
gence, (3.4) 


ACTION upon the Caſe for Misſcafunee 


fore, if they are loſt or ſtolen, he ſhall anſwer for them. Co, Ly, 


89. a. R. 4 Co. 83. 6. Cro. El. 815. If there was a volun- 
tary default in him, and not otherwiſe ;, per Holt betæveen en 
and 243% in B. R. Paſch. 2 Ann. (reported Comyns's Reports 
133. 135- | a „ | 

"bo, if they are delivered to him generally, to keep; for, to 
keep, and, to keep ſafely, are all one. Co. Lit. 89, a. 4 Co, 
83. 3. Cont. per Holt et curiam, Paſch. 2 Ann. betqueen 


and Bernard; for he is bound only to keep them as his own, 


{reported Comyns's Reports 133, 134, 135.) 


Otherwiſe, if they are delivered to be kept as his own goods; 


for there he ſhall not anſwer for them, if they are ſtolen. 

9. % 4 Ca. B36. 15 . „ 

Or, if they are delivered as a pledge, and are ſtolen before the 
money tendered. Co. Lit. 89. a. 4 Co. 83. 6. 


Cont. if they are ſtolen after a tender. 29 Af}. pl. 28, Ca 


. 4 83. | 

Or, if they are delivered in a cheſt, of which the bailor has the 
| key; «tho? the cheſt be ſtolen the bailee ſhall not anſwer ; for he 
had not the full truſt of it. Co. Lit. 89. b. 4 Co. 83. 8. 

And in theſe caſes the bailee ſhall not be charged upon a ſteal. 
ing, thq' there was a neglect in him; as, if he did not ſhut the 
door, Ex. for he is not bound to keep them with more care than 
he does his own. Per cur. Paſch. 2 Ann. B. R. between Coggt 
and Bernard. (reported Comynt's Reports 133, 134, 135.) 

So, if any one undertake to carry goods, £c. for others, and 
they miſcarry, or are loſt by his default, an aQion upoo the caſe 
lies againſt him. R. Paſch. 2 Ann. B. R. between Coggs and 
Bernard. 1 Sal. 26. (reported Comyns's Reports 133.) | 

Tho” he carry them without hire; for he undertakes to cart 
them, and Pres ir ought, at his peril. Yide Coggs and Bernar 
(reported Comyns s Reports 133, 136.) Sal. 26. | 
So, if any one lends a horſe, or other thing for hire, and the 
perſon miluſes it, an action upon the caſe lies againſt him, Zu, 
98. R. 2 Leo. 104, | 
Or, if he undertakes to keep it ſafely, and it is ſtolen. Dil. 
Me. 543, | | * 

If pfaintiff declares upon a ſpecial contract, he muſt prove 
the contract as laid; therefore if plaintiff declares, that in conli- 
deration of his undertaking to pay defendant what he ſhould de- 
ſerve, defendant undertook to repair his houſe, which he has done 
ſo ill that the rain beat in, c. and he proves that it was an in- 
ſurance office that employed defendant to repair for a ſum ceruiin, 
it does not ſupport it, and he ſhall be nonſuited. Mitberington v. 
Bucklang, T. 9 G. 2. B. R. H. zog. 5 


(A. 4.) And an Action lies for Misfeafance, tho? the Damage 
. happen by Miſadventure. 2 


Tho? the misfeaſance be by miſadventure : as, if a man ſhoot 
with a gun at a bird, and thereby lights a fire which conſumes the 


houſe of another. R. Cro. El. 1 


kf 


J. 50. 


ACTION upon the Caſe for Mieeaſunce. 
a if a leſſee for years permit hig houſe to be confaingd by 


fire. Per two J. Cro. El. (46 1.) but there was no judgment, 
ut dicitur. Cro. El. 777. Vide da the Cauſe for Ml. | 


gence, (A. 3) 
(A 5.) In Contempt of the Proceſs af the Law. 4 


So an action upon the caſe lies for minſcalunch i in contempt of 
the proceſs of the law ; as, if a man proceed in the Admiralty, 
or Spiriraal Court, c. after a prohibition delivered, kenn a pro- 
hibition lies.) 1 Rol. 109. l. 15. 

So, if a ſheriff permit an eſcape. Vide Aion upon the oye 
for Negligence, ( A] 

So, if a priſoner eſcape, whereby the ſheriff is charged, an ac- 
tion upon the caſe lies by the ſheriff againſt the priſoner. O. 3 Co. 


52. 5. Mo. 660. N. Mo. 597. Cre. El. 237. Adm. Lut. 64. 


So, if a gaoler permit a voluntary eſcape, an action lies againſt 


him.- 1 Sal. 18. 
So, if a man make reſcue of a perſon arreſted upon. meſne, 


or judicial proceſs. R. 2 Cro. 419. R. 2 Cre. W. R. Cv. 


Car. 109. Vide in Reſcous, (D. 2.) 


Or, of goods taken in execution. 
Or, of goods diſtrained for rent, or other doty, or damage: 


feaſant. F. W. B. 101, 102. Reg. 117 


And a reſcous to the ſervant is a ceſcoul to ths theriff himſelf. 
39 H. 6. 42. a. 

And the action lies by the party to the ſuit, in which the at 
reſt was. R. 2 Cro. 486. Cro. Car. 109. 2 Rol. 500: J. 25. 35. 

Or, by the ſheriff, 


"ng A. 6. 5 For a malicious Misfeaſance. 


80 an action upon the caſe lies for any malicious act to u 
4 of another; as, if a man pulls down tiles, or the wall 
of a houſe, whereby * timber is rotted, or corrupted. R. 
1 Rol. 104. |. 5. 

If a man lie in wait to rake another for his villein. 1 Kol. 107. 


If he threaten the tenants of another, whereby they = 


from their tenures. 1 Rol. 108. J. 2. 


If he tear off the ſeal of a deed; and it is not neceſſary 
ſhew, that it was the ſeal of the party, or, that the deed thereby 
loſt its force. R. 2 Cro. 255. 

If he threaten the workmen, and 1 that come to his 


ſtone- pit, whereby he loſes the profit of 1. N. 2 v. 367. : 


2 Rol. 162, Dan. 201. 

If a man, who was permitted to occupy a 3 pull down or 
deface the windows. R. Cro. Car. 187. 
So a leſſor may maintain an action upon the caſe againt the 
leſſee for waſte done, and need not bring an action of waſte. Per 
Pemberton, 3 Lev. 131. Vide ante, 128 2.) Vide Action upon the 


”- 80 


| 4 o 12 (A. 3.) 


ACTION upon'the Caſe for Misfeaſance. 


So, he who has the reverſion, or remainder in fee of a copy. 
hold, againſt the tenant for life of the ſame land, if he cuts down 
timber. Dub. 3 Lev. 131. Vide Copyhold, (K. 7. Vide ante, 
(A. $).; 

So, if a ſtranger hinder the leſſor from entering upon the land 
to So whether waſte be committed. R. 1 Kol. 109. J. 5. 
If a parſon permit his tithes after notice to lie upon the land to 
the prejudice of the owner, unleſs he hinders the removal. R. 
1 Rol. 109. J. 39, 35. Lat. 8. 
Fo _ if the owner hinder the parſon from carrying off his 4 
2 Inſt. 650. 

| <4 if a pariſhioner by cuſtom ought to deliver to the parſon 
ſo many cheeles in lieu of tithe milk, and he tender them to the 
parſon, who refuſes them, and permits them to remain at his 
houſe, whereby his houſe is damaged; an action lies againſt the 

parſc n. Semb. Godb. 329. Pal. 34 1. Ley. 69. 2 Rol. 328. 
| * a arſon, c. remove a grave-ſtone, or coat- armour of one 
deceaſed, out of the church. Gedb. 200. 

So, if a man entice a ſervant, or apprentice out of another's 
ſervice. 2 Rol. 556. l. 20. 

Or, retain him, knowing that he departed vithout lence 
R. 2 Lev. 63. Semb. 1 Leo. 240. 

So, if a man maliti;ſe take a falſe oath whos committee, | 
whereby the plaintiff is, damaged; but whether it lies before a 
convi@ion for this. Dub. 1 Sid. 50. | 

If a man malitigſe claim a woman to be his wife, whereby ſhe © 
loſes her marriage. R. 1 Sid. 79, 80. 1 Lev. 53. 

If a man make a falſe affidavit, and petition the commiſſioners 
of the cuſtoms upon it, whereby another loſes his office. K. 
x Lew. 119. 

[For falſely and maliciouſly ſuing out commiſſion of bankrupt 
againſt plaintiff, which is ſuperſeded, caſe lies notwithſtanding 
the remedy given by flat. Chapman v. ne M. 3 G. 3- 


2 Will. 145.] 


(B) CUhen it does not lie 


UT an action upon the caſe does not lie for riding Skim- 
mington, &. whereby the plaintiff is diſgraced. R. ** 
401. 1 Vent. 348. 

So, an action upon the caſe does not le, where a man has not 
ſufficient notice of his duty. 

As, if a ſheriff return a juror, who 'ſhewed him a charter of 
exemption, if he had not the writ de allocando; for the ſheriff 
cannot make a judgment of the validity of the charter. 2 "= 
330. 


% 


| As to the 3 and plea in an ple 2 the cl for 
| mis feaſance. Vide in Pleader. (2 O. ) 


Vide 


—.— 


ACTION upon the Caſe for Misfeaſance. „„ 


Vide more concerning misfeaſance, or miſdemeanor; Leet, 
(L. 2, &c.)—Offcer, (K. 3.)—Pariiament, (G. 3.— L. 34, 35» 
44.)—Prerogatives (D. 54.) -Viſcount, (D. 2.) | 

For miſdemeanor, in an attorney. Vide Attorney, (B. 15.) 
| .—— in a coroner. Vide Officer, (G. 14, 15. | 
U in a judge or officers. Vide in Courts, (P. 16.) 
$5.45 | — Officer, (K. 3. os, 
i a jury, or party. Vide Pleader, (S. 46, 47.) 
—— in labourers, and ſervants. Vide Juſtices of 
Peace, (B. 52, 62.) | Pt 


ACTION upon the Caſe for Negligence. | 
) Uhen it lies. 
(A. 1.) For Negligence in a Man's Truſt. 


O an action upon the caſe lies for a negligence in a man's Vide Aion 


pon the Caſe 


duty, tho” it be a nonfeaſance ; as if, by the negligence of a 
: n, cattle periſh, 1 Rot. 105. L. 32. 15 "8 F 


(A. 2.) In his Office. 


So it lies againſt an officer for negle& of the duty of his office; Vid An 
as, if a ſheriff do not return a writ. 1 Rel. 93. J. 11, 20 @& Fes Caſe 
Do not levy expenſas militis. 1 Rol. 93. l. 2. 5 6 
Do not ſummon the tenant in a real action, whereby he loſes For Mi/- 
by default. 1 Rol. 105. J. 45. | „ feaſance, 
Will not execute a writ of ſeiſin. 2 Vent. 26. A. 1.) 
Or, return a writ de coronatore eligendo. 2 Vent. 26. 
So, if he do not deliver to the new ſheriff a /uper/edeas, c. 
by reaſon of which the plaintiff is taken in execution de novo. 
I Med. 222, 2 Nod. 217. | Ko OD 
So, if an officer, whoſe buſineſs it is, refuſe to enroll a deed 
within the ſix months. R. 1 Rol. 108. J. 42. 5 
If an archdeacon will not induct a clerk admitted and inſti- 
tuted. R. 1 Kol. 108. J. 50. ä 
It an ordinary admit the clerk of another patron, contrary to a 
verdict in a jure patronatus. 2 Vent. 26. | ; 
If he do not take caution of a perſon excommunicated, before 
he be aſſoiled, if it bè required. D. Ray. 226. 5 x 
So, if a mayor at the election of a bridge-maſter refuſe a 
holl, which is uſual, and return another elected. Per three J. 
and affirmed in error, per tot. cur” 1 Vent. 206. 2 Vent. 25. 
2 Lev. 50. Vide Action upon the Caſe for Misfeaſance, (A. 1.) 
_ Vide etiam flat. 11 G. 1. c. 18. for regulating elections in the 
city of London.* = : | 
If a lord in ancient demeſne refuſe to hold his court, 1 Rwl. 
108. J. 15. Vide Ation upon the Caſe, (B. 18.) : ; 
Va «8 
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ACTION upon the Caſe for Negligence. 


If the chief magiſtrate of a borough. refuſe the vote of him, 
who has a tight. Cont. per three J. Holt. acc. in B. R. but this 
judgment was in the Houſe of Peers reverſed by fifty peers, and 
all the other judges, except Trevor and Price, and ſixteen peers. 
1 Sal. 20. Vide Afion upon the Cafe, (B. 8.) Vide Action upon. 
the caſe for Misfeaſance, (A. 1.) = . 

So, if a ſherift, Ec. permit an eſcape upon meſne or judicial 
roceſs, an action upon the caſe lies againſt him by the common 
E. 2 Inſt. 382. R. 1 Rol. 99. J. 10, 15. 2 Gro. 289. Lut. 71, 
129. | | ; | 
$o, if he permit a reſcous upon judicial proceſs. R. Mar. 1. 


| R-3 Lew. 46. Lide Aion upon. the Caſe for Misfeaſance (A. 5.) 


therwiſe if the reſcous be upon meſne proceſs. Mar. i. 
R. 3 Lev. 46. (a) | 
So, if he permit the eſcape of a man committed by the com- 
miſhoners of bankrupt, Lut. 123. | 
Or, of a man taken upon an excommunicato capiendo. R. Lut. 


123. : > 


Or, taken upon a capias utlagatum before or after judgment. 
. | | 
So, if the poſt-maſter permit letters with Exchequer bills in» 
loſed to be opened, and imbezzled by his ſervants in his houſe; 
* by the Hat. 12 Car. 2. 35. he is intruſted with the receipt 
and diſpatch of letters. Cort. fer three F. but Holt acc. Paſch. 
13 W. 3. Lane againſt Cotton and Franklin, B. R. Rot. 401. 


Sal. 17, 441. Carth, 487. (reported Comyns's Reports, 100.) 
ide Cowper 754. contra.“ Rn 


Otherwiſe, if they miſcarry upon the road. Semb. per Hat, 
Sal. 17. (Vide Comyns's Reports 104.) - 

So, if a cuſtos brevium keep records in his office tam negligenter 
that they are altered; tho? they do not appear to be 50 by his 


conſent, and attornies have always recourſe to the records there. 


Semb. per two F. Twiſd, cont. I Lev. 64. | 
So, in every caſe where an officer is intruſted by the common 


law, or by ſtatute, an action lies againſt him for a neglect of the 


duty of his office. Per Holt, 1 Sal. 18. 
So, an officer ſhall be reſpopſible for a negle& in his ſervants. 
Per Holt, 1 Sal. 17, 18. Vide Adion upon the Caſe for Deceipt, (B.) 
So, for every fraud, or negle& in the execution of his office. 
Lat. 187. WS | | 
But, a ſheriff ſhall not be indicted, or impriſoned for the fault 


of the under-ſheriff, Lat. 187. 


(A. 5) For a Negledt in doing that which by Law be ought 
| | | K - to do, . 


So, it lies againſt him, who neglects to do that, which by 
law be ought to do: as, if a man 18 bound by preſcription to pay, 


(a) The reaſon of the diſtinction is, that on judicial proceſs he may 
toll 


take the poſe comtitatus but on meſne proceſs he cannot 


we 


oll 


a boar yearly 


ACTION: upon the Caſe for Negligence. 


10h, and refuſes the payment. R. 1 Rol. 103. l. ule. 106. 1 37. 
Dub. 3 Lev. 400. 


Or, to provide beer for the 1. of 809 . and þ 20 | 


not do it, 1 Rol. 106. 4 v8; 


So, if the E is bound by IP On tion to find a bull, and | 
or the increaſe of the cattle within his pariſh, and 
does not do it. R. 1 Rol. 109. J. 20. Mo. 355. 4 Mo. 241. 


Cro. El. 569. 
But it does not lie, ualel the plaintiff ſhew a preſctiption for 


3 R. 4 Mod. 241. Skin. 399. 


And a conſideration for ſuch preſcription ; as, that the parſon, 2 
has an increaſe in his tithes, Sc. 4 Mod. 241, Vide 1 Rol. 109. 


J. 20. 
So, if a man bound by preſcription to grind : at a mill all grain 


tritura? ſpent in his houſe in the ſame town, do not grind there. 


Adm. Hob. 189. 2 Sand. 116. R. 2 Bul. 196. Vide 1 Vent. 167. 


But a preſcription is not good, for all corn fold, or uſed in 
his houſe, R. Hob. 189. Mo. 887. 


Nor, for all corn uſed in his houſe; for then he cannot uſe 


any not ground. R. 2 Saund. 117. 2 Lev. 27. : 
Nor, tor all corn uſed, or fold by the * R. Mo. 


887. Dub. Hard, 67, 

So, if two join, as they may, * not grinding at the one or 
the other mill, it is not well to ſay, quod molire debent at thoſe 
two mills, or one of them; but they muſt ſay, that all corn not 


ground at the one, ought to be ground at the other. K. 2 Lev. 
27. 


another, does not do it; whereby the cattle of the other periſh. 
R. 1 Vent. 265, 
Or, w! nereby cattle enter, and do damage. 1 Rel. 105, L 50. 


R. 1 Sal, 335. 
Sv, if bound to the repair of a bridge, by the neglect whereof 


A. has a ſpecia! damage, 3 Lev. 400. 11 H. 4. 82. 6. > 
Or, bound to repair a bank, does not do it, whereby the land 


of anvtiier is ſurrounded. 1 Rol. 105. J. 52. 


If a man who has the upper room of a houſe does not repair it, 


tothe damage of him, who has the under room. Dan. 200. pl. 20. 
Per two J. Kel. 98. B. Dub. Sal. 361. 


So, if he, who has the under room, does not under- pin and 


ſupport i it. Dan. 200. þl. 21. Per two J. Kel. 98. b. 
It a man does not repair the wall of his — whereby his 


privy annoys his neighbour, E. 1 Sal. 22, 360. 


So, if a parſon does not repair his parſovage, an action lies by 


his ſuccefſor for dilapidations. R. 3 Lev. 268. Lut. 116, 7. 


And if he be afterwards mak in the Spiritual Court, a Pro- 
bition lies. K. 3 Lev. 413. 


If a parſon does not remove tithes ſet out within a conveniene 
time after notice and requeſt. Vide Action — the . for 


Misfeaſance, (A. 6.) 


Vi: : So 


So, if a man, bound by preſeription to repair fences againſt 


1.993 


Jide Action 
upon the Caſe 
fer Misfea- 
Sance,(A.3.) 


ACTION upon the Caſe for Negligence. 


So, if an under-lefſee for years permit his houſe to be burnt, 
an action upon the caſe lies againſt him. 4 Mod. 12. R. Cro, 
EI. (461,) 777. Sho: 315. Hern. Plead. 161. Vide Addion upm 


the Caſe for Misfeaſance, (A. 6.) e 


80, if an under-lefſee at will permit waſte, R. Cro. Car. 187. 
Jon. 224. 85 


So, where by cuſtom a man is obliged to do a thing, if he 
does it not, an action upon the caſe lies. | 

As, where by the cuſtom of the realm the major part of part- 
owners bind the whole, if the greater number of part-owners in 
a ſhip agree to a voyage, and the others difſent, an action upon the 
caſe lies againſt the diſſentients. Per Holt, Carth. 26, 27. 

If, by cuſtom, every inhabirant of an antient tenement in ſuch 
a town ought to bake at one bake-houſe there, an action upon the 
caſe lies againſt him, who does not do ſo. R. 2 Bul. 195. 

If a man having a common ferry by preſcription, do not repair 
it. Vide Hard. 163. | | < 

But it does not lie for not maintaining a ferry, without a ſpecial 
damage, any more than for a common nuſance. R. Carib. 193. 


Vide Adio upon the Caſe for a Nuſance, (C.) 


(A. 4.) For a Neglect to do that, which he his undertaken, 


So, if a man neglect to do that which he has undertaken to 
do, an action upon the caſes lies: as if any one, who is not 2 
common carrier, undertake to carry goods, and deliver them at 
ſuch a place; if he does not carry them, an action upon the cal: 
lies. R. 2 Cro. 262. | 

Tho? the plaintiff do not agree for a price certain, but ſays, he 
will content him. 2 Cro. 262. = | 

So, if a man lend his horſe, or other profitable cattle to ano- 
ther gratis, he is bound to à ſtrict care; and therefore, if he 
neglect to take due care of it, an action upon the caſe lies; 45, 
if he do not ſhut the ſtable, and it is ſtolen. Per cur. Paſc)- 
2 Ann. between Cogys and Bernard. (reported Comyns's Repvris 


135.) 


Otherwiſe, if it be ſtolen without his default, or any negledt 

Between Coggs and Bernard, (reported Comyns's Reports 135.) 
But, if there be not any negle& in the defendant, an action 

upon the caſe does not lie againſt him, tho' he do not perform 


bis undertaking ; as if he be diſabled by the act of God; as, i 


a man promiſe to re-deliver a horſe upon requeſt, and the hoffe 


dies, without his fault, before a requeſt. R. Fon. 179. id 
poſt. (C. 1.) * | 5 . - 


As to declarations, and leas in the above actions upon the 


caſe tor negligence. Vide Fleader, (2 P. 1.) 
(4.5) 


Lat. 119. 5 


ACTION upon the Caſe for Negligence. | 


3 . 


[A. 5.) For a Negle& in taking Care of his Dog, Horſe, 
| A | 


So an action upon the caſe lies for a negle& in taking care f 
his cattle, dog, Ic. As if a man ride an unruly horſe in Lincoln's 
Inn Fields, (or other publick place of reſort,) to tame him, and 
he break looſe, and ſtrike the plaintiff R. 1 Vent. 295. 
2 Lev. 172. ö „ 

And it lies againſt the maſter, and fervant, tho* the maſter 


| was abſent; for it ſhall be intended, that the ſervant did it by 
| order of his maſter. R. 2 Lew. 172. 


So it lies, if a man permit a mad bull to go at large, knowing 
he was mad, whereby the plaintiff is gored. Semb. Lut. go. D. 
1 Vent. 295. LP. | DE 
_ Otherwiſe, if the declaration do not alledge, that the defendant 
knew it. R. * werdia, Lut. go. Vide Sal. 662. N 

So it lies, if a man keep a dog, knowing him ad mordend 
ves confuetum qui oves momordit, per quod interierumt. R. Cro. 
Car. 487. Dy. 25. b. | | 6 | 

And it is ſufficient to ſay, canem ad mordendum conſuetum ſcienter 
relinuit, as well as ſciens canem, c. retinuit ; for ſcienter refers 
to the whole, and is not traverſable, but ought to be proved in 
evidence, R. cont. Cro. Car. 487. but acc. 1 Rol. 4. 1. 40. R. 
I Sid. 127. N „ 

So it lies, if he keep a dog, ſciens ad mordendum porcos con- 
Juetum, if he momordit porcos, per quod interierunt. R. Cro. Car, 
254. | = . 

So, if a dog has once bit a man, and the owner, having notice, 
keeps him and lets him go about or lie at his door, action lies 
2gainft him by a perſon bit, tho? it happened by his treading on 
the dog's toes. Smith v. Pelab, H. 20 G. 2. Str. 1264.] Eo 
So, if he keep a boar, /ciens ad mordendum animalia conſuetum. 
R. 2 Sal. 662. | 15 | 

So it lies, if a ſoldier, in training, diſcharge his muſquet, and 
caſualiter et cantra voluntatem wound another. R. Hob. 134. | 

Otherwiſe, if he ſhews that it was by inevitable neceſſity, and 


vuithout his fault. Hob. 134. 


If the king's collector diſcharge his piſtol to avoid miſchief, 
and the plaintiff caſualiter paſſes by, and is wounded contra volun- 
lalem. R. 2 Jon. 205. | 
But if a man has a tame fox, which eſcapes and becomes wild, 
and does miſchief, the owner ſhall not anſwer for the damage 
done afterwards. Per Tav;/d. 1 Vent. 295. | . 
If a dog chaſes ſheep, Oc. without ſetting on, or notice be- 


fore to the maſter, an action does not lie. Lat. 119. Dy. 25. 
6. 29. a. 8 | ON 


So, if a maſter ſer on his dog, to chaſe ſheep out of his land, 
and the dog purſue them into another's land, and the maſter re- 
call his dog, quam cite vidiſſet, an action does not he. R. 


* 
25 


ACTION upon the Caſe for Negligence. 


Sd an action upon the caſe does not lie, for the negligent keep. 
ing of another's goods. R. Sav. 74 | 


As to the declaration, and pleading in this action, Pide in 


au, . a.) 


Y (A.6.) In keeping his Fire. 
So an action upon the caſe lies upon the general cuſtom of 


the realm againſt the maſter of an houſe, if a fire be. kindled 


there, and conſume the houſe or goods of another. 2 H. 4. 18. 
1 Kol. 1 B. 5 © 
So, if a fire be kindled in a yard or cloſe to burn ſtubble, and 
by negligence it burns corn, Sc. in an adjoining cloſe. K. 
9M. z. B. R. between Turberville and Stamp. Skin. 681. 1 Sal. 13. 
(reported Comyns's Reports 32.) | | | 

So, if a fire be kindled by a candle, or other accident. 

So, if a fire be kindled (the maſter not knowing it) by a ſei- 
vant, gueſt, or any other, that enters his houſe by his conſent; 
1 Rol. 1. I. 25. Acc. Skin, 681. | 

And an action lies by a leſſor for damages to his inheritance, 


tho' there be a leaſe in oe of the houſe burnt, R. 3 Lev. 359, 


360. 1 Cal. 13, ig. , | 
So it lies by the leſſor againſt his leſſee for years, if he ſhew 
the reverſion to be in him. N. 1 Sal. 13. 


So, if the leſſee for years demiſe to B. at will, it lies by the 


leſſor againſt B. R. 1 Sal. 19. 3 

ts by the leſſee for years; for he is anſwerable to his leſſor. 
ids © 1 ; 

So it lies by a ſtranger againſt HB. if his houſe be burnt by the 

fire of B. R. 1 Sal. 19. 3 Lev. 359. | 


But the action lies only againſt patrem 2 not againſt his 
bY | | 


wife or ſervant. R. 1 Car. 1 Rol. 2. J. | 

And it lies not, when the fire is kindled by a ſtranger, who 
enters his houſe againſt his will. 1 Rol. 1. J. 32. | 

So it lies not, if it appears that a fire, lighted for the burning 
of {tubble, c. by a ſudden wind, or other inevitable accident, 
without the fault of the defendant or bis ſervants, burns the 
clothes of another, Semb. per cur. between Turberville and Stamp. 
M. 9 V. 3. (reported Camyns's Reports 32.) Vide 1 Sal. 13. 

So it lies not upon the cuſtom of the realm, if a man ſhoot 2 


gun at a fowl, and thereby light a fire which burns the houſe of 


another. Semb. Cro. Bl. 10. | | 
Vet an action upon the caſe lies generally, Cro. El. 10. 
Vide Action upon the Caſe for Misfeaſance, (A. 4.) 


| So it does not lie by a leſſor in fee againſt his tenant at will 
for negligently keeping his fire, whereby his houſe is burnt. R. 


1 Sal. 19. 3 Lev. 359. Vide Eftates, (H. 5.) Vide Afion 
upon the Caſe, (B. 3.) DP 

And now by the St. 6 Ann. 31. no action ſhall lie againſt any 
perſan, in whoſe. houſe. or chamber any fire accidentally begins, 


th 


in 


ACTION upon the Caſe for Negligence. 


nor any recompence be made by bim for any damage ku 
thereby z which act continued three years, and by the St. 
10 Ann. 14. was made perpregs. | | 


If the declaration fay, quod cum ſecundum _ et bags Declarati- 


nem, Lc. it is ſufficient ; without ſaying, de tempore cujus coptra- on. 
rium, Ec. for the common cuſtom of the realm is the common 
law. Per tot Cur. 2 FH. 4. 18. a. 

So, if it ſay, ignem ſuum improvide cuſftodivit, it is is good, tho” a 
man has no property in fire. R. 2 H. 4. 18. 4. 

And, ne damnum alicui eveniat is as well as, alicut vicino. RX. 

Lev. | 
Per __ domus fuit combuſt. viz. in pariet. ornament. 2 tho? 
the words after the videlicet are uncertain, K. 5 Mad. 181. 


As to more of IG and pleading in a this action, Vide | 


in  Pleader, (2 . 


0 Action again 3 Innkeeper. 
(B. 1.) When it lies. 


O an action upon the caſe lies upon the common coftom of 
6 the realm againſt a common innkeeper, if the goods of his“ 
gueſt are ſtolen or loſt by the negligence of him or his ſervants. 
K. 1 Rol. 2. J. 35,47. 8 Cs. 32. Calye. Dy. 266. b. in marg. 

A man who continues for a week, or more, in term, is a 
gueſt. Dy. 158. 5. in marg. 

Soldiers quartered there for fourteen days are gueſts. Per 
Whitfield 1647. 

And. an innkeeper is 1 for deeds, obligations, and all. 
other moveable goods. 8 Co. 33. | 
Tho! the gueſt has the key of his chamber delivered to him, 
and does not ſhut the door of his chamber. 11 H. 4. 45. 

Bro. ad upon the caſe 15. 8 Co. 33. 4. 

-» if the gueſt goes to view the town for any time. R. 
2 Cro. 189. 

Or, goes out, and ſays that he will return at night. Dy. 158. 
b. in marg. 2 Cro. 189. Mo. 877. 

Or is abſent for two or three days, if the goods are beneficial 
tothe innkeeper in the mean time; as an horſe, fc. Per (ur. 
1 Rel. 3. 4. 20. 2 Cro. 189. Lat. 127. Cont, Her Dodd. 
Lat. 88. R. Mo. 877. 

So it lies, tho? the gueſt ſtays for a week or more. D. com. 
Lat. 88. acc. Lat. 1 

So it lies, tho” the goods are put by the japkeeper out of his 
inn; as, if a — be put * a paſture, wirhout the direction 
of the owner. 1 1 Rol. 4. EE 

Or, by his . = L loſt by the fault of the inn⸗-⸗ 
1 of ſervants, who leave the gate open. Per Tab. 

4 ; 

So it Hes, tho” the jaakeeper be of non ſane memory, and the 

= koows it, R. 1 Kol. 2. l. 40. Gu. El. 622. =_ 
0 
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2 Cro. 224. Ye. 162. Dal. 8. Dy. 158. b. in marg. 


ACTI O N pon the Caſe for wan. 


Or, bend infant. Cont. 1 Rl 1 

Or, abſent; for his ſerxants ought to have the care of his gueſts 
in his abſence, $38: 4-46 1 4 fag + 

Tho” the abſence be by action of law. . 11 H. 4. 4s. 
Semb:; arc. 1 Rol. 4. 1. 30. 

So it wy tho the innkeeper do not know any 4 the robbers 
8 Co. 33. 

The N may band an action for goods loſt at an inn, PM 
his ſervant was a gueſt. 1 Rod. 3. |. 40. R. Lat. 127. f. 


So, if his friend, who carries money for him, be the gueſt, 


Semb. Tel. 162, c 
So, if a common carrier be robbed in an inn, wherein he is x I 
gueſt, the owner ſlall have the action. Fer two TINS p 
The declaration wa 5 that the defendant has commune 
boſitium, but it need not be ſaid in the writ. Dy. 266, b. 8 C. 
32-6. 11 H. 4. 45. 
And, if the cuſtom be alledged for a common inn, and then 
&t is ſaid, that the plaintiff ho/Þitatus fuit in hoſpitio defend. without 
faying, in communi hoſpitio, it is ſufficient after verdict. R. 
Hob. 245. m 
And a miſ-recital of the cuſtom does not hurt; forit is the L 
common law. Lat. 127. 
And therefore, if the plaintiff alledge, that the defendant 
ought to keep the goods of his gueſts, ef omnium aliorum jubd- ex 
forum brought into his inn, it is good; for ſufficient is alledged | 
to maintain his action. R. 2 Cro. 224. | 1 
(B. 2.) When not. il 
But an action does not lie, if it be not a common inn: as, if: Du 
man loſe gouds, who lodges at a private houſe. 8 Co. 32+ 4. | 
1 Kol. 2.1. 35. R. 2 H. 4. J. B. 70 
Or, who has a lodging aſſigned him per hoſpitatorem domint 90 
regis. 1 Rol. 2. J. 47. Dy. 158. b. in marg. 4 
So, it does not lie, ifa man hire a chamber in an inn for the 0 
term; for he is a leſſee. R. Mo. 877. = 


So it lies not, if a man be at a common ion as a friend. or : 
neighbour, not as a gueſt. R. 1 Rel. 3. J. 25. 8 Co. 32. 6. | 

Or, if a man be a gueſt, but deliver goods to the innkeeper ( 
upon another account. 1 Rol. 3. J. 5. 

Or, Ieave goods there, and is abſent for two or three days, 
and they are loſt in his abſence, when the innkeeper had no be- 


neſit by them in his abſence. E. 1 Rol. 3. I. 10. 2 Cro. 189. C00 
Mo. 877. Noy 126. Lat. 127. A 

So, it does not lie, if the goods are loſt without any fault 7 J to. 
the inn-keeper ; as, if the gueſt order his horſe to be put to . 
ture, and he is loſt there, without any neglect in the ;nokeeper ſores 
RB Co.-g2.6. 1 Rel. 4. b 2. tract, 


If the o_ be robbed by his own ſervant, or companies "00 


: Co. 33. 4 | | 07, 


ſts 


K. Hab. 18. 


Aerre N upon the Caſe for Negligence. 


Or, by any one, whom the gueſt defires to be lodged with 


him. bid. a 

Or, if the innkeeper is d | 
ing, that he cannot otherwiſe warrant them, and the gueſt re- 
fuſes. Fr cur: Dy. 266. , f i „ 

80, if the innkeeper ſays, that his houſe is ſull, and the gueſt 
offers to be lodged among the other gueſts; for an action lies for 
the refuſal, if the inn be not full. Per cur. Dy. 158. 5. 1 Rol. 
3-1. 45. 4. . 19. 1 And. 29. Bend. 60. | 

So, if the innkeeper ſay, that he is obliged to be. abſent, and 
cannot take care of his goods. 11 H. 4. 45. Semb. cont. 
1 Kol. 4. . 30. hs ; 

So, if the inn be broke open by the king's enemies. Pi. 
Com. 9. b. e So 


As to pleas in this action. Vide Pleader, (2 Q.) 
(B. 3.) When an Innkeeper ſhall detain a Horſe for his Eating. 


If a horſe be ſent to a common inn by a gueſt, the innkeeper | 


may detain him, 'till he is paid for his eating, by the cuſtom of 
Lindin 3 and he has the horſe as a diſtreſs until payment. 

So, by the common cuſtom of the realm. 2 R 438. 
[But an innkeeper cannot fell the gueſt's horſe, for keeping, 
except in London. Jones v. Pearle, T. 9 G. Str. 556.] 

So, if an horſe be ſent to a common inn by the oer. R. 

Or, if the owner agree, that the innkeeper ſhall detain him 
till he is paid. 2 Rol. 438. ET | | 

So if an horſe be ſent to a common inn by a ſtranger. Per 
Dad. but three . Semb. cont. 1 Rol. 449. * 

But if the horſe is once out, he cannot detain him for what 
was due before, on his coming in again. Tones v. Pearle, T. 
96. Kr. 556.] | | 5 

And tho? the owner direct that his horſe ſhall not have any 
more ſood, he ſhall pay for it afterwards, otherwiſe the inn- 
keeper will loſe the horſe, which is his ſecurity. Per Halt, 
Shin, 648. - | 


(C) Action againft a Common Carrier. 
1 (E. 12 When it lies. _ 


— 


| Jy an action upon the caſe lies againſt a common carrier, 


who carries goods for hire, if the goods miſ-carry. 1 Rol. 2. 
l. 10. 2 Vent. 75. Bro. R. 11. . 5 
By the general cuſtom of the realm, a common carrier in- 
ſores the goods at all events; but he may make a ſpecial con- 
tract, in extraordinary caſes, on extraordinary terms. 4 Bur. 
2302. 1 Term Rep. 33* \ | = | 
So, againſt a common hoy-man. 1 Rol. 2. J. 15, 1 Sid. 36. 


90g 


s deſirous of locking up the goods, ſfay- 
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So, againſt a maſter of a ſhip for goods, which he carries: 
for he has hire, tho' be be paid by the owner, and the owner it 
paid by the merchaat. R. 1 Vent. 190, 238. Ray. 220. 
2 Lev. 69. BE wed | 

So, againſt a ſtage- coachman for goods, which he carries for 
hire. 1 Sal. 282. | | | 

So, againft the part owners of a ſhip, as well as againſt the 
maſter. N. 3 Lev. 259. Sho. 29, 101. Carth. 62. EY 

But all the part-owners ought to be joined. R. 3 Lev, 259, 
Sho. 29, 101. 3 Mod. 321. 2 Sal. 440. Carth. 62. Shin. 
"| LN | = i; 5, 
"Tho? the plaintiff did not know, that there were more own- 
ers than the defendants ; for if he takes notice of any, he ought 
to take notice of all. R. 3 Lev. 259. Sho. 29. 2 985 

„u. Whether, if the defendants who are ſued, do not plead 
in abatement, that there are other perſons who ought to be 


joined, and who are not named, but plead non afſumpſit, the 


plaintiff will not be entitled to recover. Vide 4 Burr. 2613. 


et ſeq.* 


*By the common law the owners of a ſhip are liable to the 


full amount of every loſs by robbery. - 1 Term Rep. 18. But to 


relieve them from hardſhip and to protect them againſt all tre- 
chery in the mariners and maſter, and that they may be rendered 
anſwerable for their acts no farther than they have truſted them, 


II is enacted by /. 7 C. 2. c. 15, That no owner of any ſhipor 


veſſel, ſhall be liable to make good any loſs or damage, by rea- 


ſon of any enbezzelment, ſecreting, or making away with, by the 


maſter or mariners, or any of them, of any gold, ſilver, dia- 
monds, jewels, precious ſtones, or other goods or merchandize 
which after the 24th. Func, 1734, ſhall be ſhipped on board any 
ſhip & veſſel, or for any act, matter or thing, damage or for- 
feiture done, occaſioned, or incurred from and after the day afore- 
ſaid, by the ſaid maſter or mariners, or any of them, without 


the privity or knowledge of ſuch owner, further than the value of 


the ſhip or veſſel, with all her appurtenances, and the full amount 
of the freight due or to grow due for and during the voyage.“ 
The owners are protected, by this clauſe, in the caſe of a 
robbery in which one of the mariners is concerned by giving in- 
telligence, and-aftcrwards ſharing the ſpoil. 1 Term Rep. 18.* 
So, it lies againſt the executor, or adminiſtrator of a cartier; 


for it is founded upon the contract. 5 Mod. 92. 


And it lies, tho” there was no agreement for a price certain ; 
for,a common carrier may have a quantum meruit. R. 1 Sid. 36. 
Tho' the carrier, hoy-man, maſter, c. has the uſual num - 
ber of ſervants to take care of the goods. R. 2 Lev. 69. 
Tho? the owner be preſent with the goods: as, if the owner 
goes in a ſtage coach; if the coachman has a diſtindt price for 
his goods. Per Holt at Guildh. 1 Saf. 282, | 
Tho? the owner after the delivery: of the goods to the hoy-man 
goes in the ſame boar, and there aſks another to hold them in 
the boat; if the hoyman be not diſcharged. R. 1 Rol. n__ 


AC) 1ON upon the Caſe for Negligence. 


carat if the owner goes in the coach, &c. tho” the ode | 
were delivered to the ſervant and he gave him a gratuity. 1 Sal. 


"ifs man ſends his ſervant with his goods, who locks them 
up in the lighter, the lighterman is not liable, for the goods 
vere not in his poſſeſſion. E. J. Co. v. Pullen. H. 12 G. 
690. 85 | 
* * carrier be robbed. R. Mo. 462. 1 Rol. 2. J. 25. 
1 Vent. 239. K. 2 Mod. 270. Co. Lit. 89. a. R. becauſe he 
bas hire. 1 Sal. 143. . 8 N 
And had a ſufficient number of ſervants to conduct the wag» 
gon or ſhip, but they are vanquiſhed by force. 1 Vert. 239. 
So, tho a ferry-man, not knowing the value of the goods, 
in a tempeſt throws them into the ſea, R. al. 93. cont. R. 
2 Bu). 280. 1 Rol. 79, fa | 3h 
Yet the maſter of a ſhip ſhall not be charged, if he be robbed 
upon the high ſea. Per Holt. This muſt be under the com- 
mon exception of perils of the ſea.* _ : K ig 
Or, throws out goods in a tempeſt for the ſafeguard of the 
ſhip, and their lives. R. 2 Bul, 280. ERP 
[The maſter of a hoy ſhall not be chargeable for goods loſt or 
damaged by tempeſt.  Semb. Amies v. Stevens, M. 5 G. Sir. 
138.) | EN a 
But a ſhip- maſter who undertakes to carry goods, ſafe, muſt 
deliver them ſo, unleſs damaged by act of God, or king's ene- 
nies; plajntiff need only prove their good order when delifered/ 
n board, and their being. damaged when delivered out. Evi- 
lence ſhall not be allowed to ſhew defendant was careful. Thus, 
{a puvcheon of rum is ſtaved in letting down, or there is a 
ak, whereby. goods are damaged. Goff v. Clinkard, H. 23 G. 2. 
Vale v. Hall, M. 24 G. 2. 1 Wilf. 281.] on 
So a carrier who undertakes for hire to carry goods is bound 
deliver them at all events, except damaged or deſtroyed by the 
i of God or the king's enemies; even tho? the jury expreſsly 
Ind that the goods were deſtroyed, without any actual negligence in 
& carrier. Forward v. Pittard. 1 Term Rep. 27. ; 
He is liable for any inevitable accident, happening through 
e intervention. of any human means, as by ſire which began av 
ther booth in a fair than that wherein the goods were placed, 
n d terwards ſpread thither, with fextinguiſhable fury. Id. 


> Tf I 3: hd. 6 DE rd Wing 


n- 


| 3 i les, tho? the carrier did not know, what the goods were. 

« Al, 93. ; | 85 | 

* if the carrier demands what the goods are, and is 
Winered, filks, or ſuch like goods, when it was money. R. 
* 238. * Contra 4 Burr, 2301, 2302. for the carrier ought 
'* appriſed of what he undertakes; and he ought not to be 
*erable where he is deceived, the true principle being that 


The Contrary reſolution is certainly law, and it depends on the ſame 
Principles as the caſe next but one infra. ; 
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Tyly et al v. Morrice, Carth. 48. 
they are other goods than ſuch. 1 Vent. 238. Semb al. gz, 


he is not liable. Gibbon v. Paynton. P. 9 G. 3. 4 3. M. 2198, 


allowed to be law.] ; 
the goods, this may be in mitigation of damages. Per Kal. al 


ſtage · coach, above the uſual weight in ſuch ſtage, without a 


 _ ACTION upon the Caſe for Negligence. 
the carrier is liable only for what he 13 fairly told of. Sir FIR 
* Otherwiſe. if the carrier declares, that he will hot anſwer, * 


[A carrier is anſwerable for money in a box, though not de. 
livered to him as ſuch; unleſs he aſcs and the other denies, or 
unleſs he accepts conditionally, if there be no money. Jil. 
burne v. White, H. 5 G. Str. 145.] 

[His warranty is in reſpect of his reward, which ought to be in 
proportion to his riſk ; therefore if money, c. is concealed, and 
he would not be paid according to the uſual rate of ſuch thingy 


The Caſes ſupra al. 93. 1 Vent. 238. 1 Str. 145. were not 


And if the carrier be miſ-informed of the value or qualityof 


93. * Vide ſupra.* ö | 


If a perſon delivers goods to be carried to the ſervant of: 


agreement to pay for them, the maſter ſhall not be charged, if 
they are loſt. Per Holt, Shin. 625. 

So if money is delivered in a bag to a carrier for 200), and 
carriage is paid only for ſo much, the carrier being robbed (al 
not anſwer for more. R. Carth. 486. | 


[Box directed to A. in B. ſtreet, London, the direction is d- ral 
literated; A.'s name and abode are in the printed director *2ad bis 
his name only in the way bill;“ defendants (maſters of ſtage 
coach who take higher prices than other. carriers) kept a cov the 
ſtant porter to carry out goods, they make no enquiry of plainth 8 
nor of A. nor ſend the box, which remains in their warehoul 58. 
till the goods are damaged; defendants are liable. Gold . 122. 
Manning, T. 13 G. 3. 3 Wilſ. 429.] N 80 

The action lies by the conſignor, in his own name, vbv one 
agreed with the carrier and was to pay him: and the carrier bu the o 
nothing to do with the. veſting of the property, or between 2375 
conſignor and conſignee. 5 Burr. 2680.“ | 116, 
80 where the plaintiff conſignor averred that the defenu An 
undertook to deliver, c. in conſideration of the hire to be pu T4 

b 


by the plaintiſß, proof that the hire was to be paid by the 
ſignee is no variance; the conſignor being by law liable. Te 
Rep. 659.* | CORR 

When an action lies againſt him, who undertakes to a} 
Vide Action upon the Caſe for Misfeaſance, (A. 3.) 


(C.2.) Declaration. 


The declaration muſt be upon the cuſtom of the 1 

1 Sid. 245. 3 4 1 8 
And muſt exprefs the goods with the ſame certainty * 

trover. Semb. 2 Vent. 78. „ ö 


(C 


ACTION upon the Caſe for Negligence. 


(C. 3.) Plea. 


Jo this action the defendant may plead, not guilty. 2 Vent. 
77. 5 Mad. 92. | ” Ws 

But anciently, the defendant anſwered to the negle& par- 
ticularly. 5 Mod. 92. 8 5 3 
80, if he plead non afſumpſit, it is bad. Dub. after verdict. 


. 2 Med. Ca. 178. 

8, ok 

jor eee — - 

4 ACTIO N upon the Caſe for a Nuſance. 

8 (A) When it lies. 

) | | 

* 0 an adtion upon the caſe lies for a nuſance to* the habita- 
tion, or eſtate of another: as, if a man build an houſe bang- 

and ing over the houſe of another, whereby the rain falls upon it. 

ful 5 Co. 101. 2 Rol. 140. J. 50. 1 Rol. 107. J. 47. 2 Leo. 93. 
[If a man fixes a ſpout to his own houſe, from whence the 

4 rain falls into the yard of another and 'hurts the foundation of 

band his buildings. Reynolds v. Clark, T. 10 G. Fort. 212.] 

ſage Ifa man dig a pit in his land, ſo near that my land falls into 

Oh the pit. 2 Rol. 565. J. 10. | - | x 

Saf So, if he ſtop the antient lights of another houſe. R. 9 Co. 


colt 58.4. 2 Rol. 140. J. 45. R. 1. Leo. 168. 1 Sid. 167. 1 Lev. 
122. 1 Rol. 107. I. 45. Jon. 326. : | 

So, if a man build anew houſe, and afterwards grant the adja- 
oi cent ſoil, and the grantee by an edifice upon it ſtop the lights of 
0 the other houſe; tho” it was not an antient houſe. R. 1 Vent. 
el be 155 239. 1 Sid. 167. Ray. 87. 1 Lev. 122. R. Mod. Ca. 
16 ; 

And if by throwing logs, c. he ſtop the lights of the other 
houſe, 1 Sid. 167. 1 Lev. 122, ED | 
So, a cuſtom, that one may build upon a new foundation 
to the obſtruction of antient lights, is void. R. 1 Rol. 558. 
l. 46. 566. J. 5. Tel. 216. Vide London, (N. 5.) 

So, if a man erect any thing offenſive ſo near the houſe of 
mother, that it becomes uſeleſs thereby: as, a ſwine-ſty. R. 
9 0. 59. a. 2 Rel. 141: J. 14. | | 
Or, a lime-kiln. 9 Co. 59. a. 2 Rel. 141. 1. 5. 

Or, a dye-houſe. Hutt. 136, ER | 

4 Or, a tallow-furnace. Cro. Car 510. 1 Rol. 88. J. 41. 
the 2 if he be a chandler, quere. 1 Rol. 88. J. 48. 2 Ral. 139. 


unty F Or, a privy, or brew-houſe. Hutt. 136. R. Pal. 539. 
| , a tan-fatt, Hutt, 136. os 
fa Or, a ſmelting houſe. 1 Fol. 89. J. 15. 
Or, a ſmith's forge, Lut. 70. | 8 
— 0, 


\. ACTION upon the Caſe for a Nufauee: 


So, if a man erect a waſh-houſe, ſtable, Ic. and put filth in 
©® it, to the annoyance of a garden. Tut. 92. . | 
So, if a parſon permit the tithes to continue upon the ſoil ; 
whereby the graſs there is corrupted: 1 
Or, a vendee of hay after the time agreed for carrying it away, 
r | 1353 e 
| So, if a leſſee over-charge his room with weight, whereby it 
falls upon the cellar beneath; an action upon the caſe lies againſt 
him. R. 2 Leo. 95. Poph. 46. LR 
So an action upon the caſe lies, if a man ere& a mill ſo fear 
to my antient mill, that the water to my mill is obſtructed, or 
diverted. 2 Kol. 140. J. 35. 1 Rol. 10. J. 35. R. 1 Io 
A gi SOR | 
So, if there be a new mill upon a ſtream, that did not uſe 
be diverted. Per Hale, 1 Vent. 237, 5 
So, if part only of the ſtream is diverted, Dy, 248. 3. 
So, if he {top a water-courſe, whereby land is overfloyed; 
2 Rol. 140. J. zo. By | 
So, if one ere a ferry ſo near to my antient ferry. 2 Rel. 
140. J. 20. Hard. 162. | 2 


$0, if without warrant he ere& a market, to the preJudice of 
another market. 2 Sand. 172. 1 Lev. 296. j 
So, if he has a patent for a fair or market in the next town to n 
my fair or market, and upon the ſame day. 2 Rol. 140. J 10, 
So, if ir be upon another day, and at ſeven miles diſtance, P 
being without warrant, and found' ro my prejudice ; tho” no pre- 
judice appears. R. after verdict, 2 Sand. 172. 1 Lev. 196. I 
Ray. 195. | 
"Vo, if water currete conſuevit to a well, et abinde to his houſe Pe 
for his uſe, and one diverts the ſtream' from coming to the well | 
R. Shin. 389. 5 | 1 Ip tur 
If the ſoil, over which another has a way, be'ploiighed by the 
tenants of the land, it is a nuſance. 2 Rol. 140. J. 7. _ 
f * a 0 I 
(B) By Thom, or againſt TUhom it lies, 01 
| _ 18 . 
F the nuſance is to the damage of the inheritance, he in mw 
1 reverſion ſhall have an action for it. R. 3 Lev. 209. Jo wh f 
v. Gifford, M. 7 G. 3. 4. B. M. 2141. | R ” 


And likewiſe the tenant in poſſeſſion, for the damage to li 
poſſeſſion. R. 3 Lev. 209. Adm. Fon. 326. 3 
So, for a nulance in the life of the teſtator continued after. 
wards, the deviſee ſhall have an action. 2 Cro. 231. 
An action upon the caſe lies for a nuſance to the freehold, tho 
the plaintiff might have an aſſiſe, or quod permittat. R. ai. 
Cro. El. 520. R. acc. 1 Rol. 104. J. 37. 47. Semb. acc. (i 
El. 199. K. acc. Cro. El. (466.) R. acc. Cro. El. 845. 4 
- I. * 30. . R. 1 Leo. 247. R. 2 Leo. 184. Vid: ul. 
(D. 1.) | | 3 
An action upon the caſe lies agaioſt him, who erech ® 
— : | 1 9 


AC TI ON upon the Caſe. for a Nufance) - 
So, againſt him, who continues a nuſance erected by another; 


lies againſt his wife after his death, if ſhe lives in the houſe, and 

uſes the water; for every turning of the cock is a new nuſance. 
R. Dy. 320. 4. : : EF | 

'  $o, if a man ere& a houſe, or mill, to the nuſance of*ano- 

ther; every occupier afterwards is ſubje& to an action for the 

nuſance. Dub. 2 Cro. 373. R. 2 Cro. 555. 


he may afterwards maintain an action againſt him for the con- 
tinuance, though he has made a leaſe of it to another. R. Sal. 
460. 


at his election. Sal. 466. i 


) When it does not lie. 


to the inconvenience of another: as, if a man erect a mill 
near to the mill of another; whereby the other loſes part of his 
profit, 1 Rol. 107. l. 20. 11 H. 4. 47. ö, where the former 
mill is not @ tempore cujus contrar. Fc. I Leo. 273. 


profeſſion of the law, that the noiſe interrupts my ſtudies. | 

If a ſchool- maſter ſet up a ſchool near to the ſchool of another. 
1 Rol. 107. J. 15. R. upon demurrer. 11 H. 4. 47. 4. 

If a man build an houſe; whereby my proſpect is interrupted. 
Per Wray, 9 Co. 58. b. _— TRE | 

If a man convert land to paſture, where none but 4. had paſ- 
ture before, whereby A. is prejudiced. 1 Rol. 107. J. 30. 

If a foreigner uſe a trade within a borough to the prejudice of 
a freeman, unleſs he be reſtrained by a cuſtom or 3 K. 
1 Lev, 262. 1 | £2 | 

So it does not lie for a reaſonable uſe of my right, tho? it be 
to the annoyance of another: as, if a butcher, brewer, &c. uſe 


his neighbour, 


whereby an houſe newly built in an adjoining ſoil falls down. 
K. 1. Sid. 167. R. 2 Rd. 565. J. 5. | 

So, if by ſuch building he ſtop lights newly made in the houſe 
of another. 1 Sid. 167. 1 Lev. 122. 1 Vent. 237, 239. 
1 the lights have continued for 30 or 40 years. K. Cro. 

118. | | | 

If a man make a ditch in his waſte, which lies near the high- 
way, within 36 feet of the highway, into which the norſe of 
another falls ; for the ditch in his own ſoil was no wrong to the 


K. 1 Rol. 88. 1,30, 2 Cre. 159. 


zs if A. divert water by a pipe and cock to his houſe ; an action 


80, if a man recover againſt H. for the erection of a nuſance, 


Or, may have it againſt the leflte of A. for the continuance, 


UT an action upon the caſe does not lie upon a thing done 


If a man ſer up a ſchool ſo near my ſtudy, who am of the 


tis trade in a convenient place, though it be to the annoyance of 


If a man build an houſe, and make cellars upon his ſoil, _ 


other, but it was his fault, that his borſe eſcaped into the walte. 


Vou, I, | LR | 5 90, 


ACT LON upon the” Caſe for a Nuſance. 


So, if a man in Landon erect upon an ancient foundation an 
ouſe 


edifice, which obſtruQs the ancient lights of an adjoining h 
1 Kol. 558. 1. 46. 


- 


running through his land to the | ww of B. whereby B's pond 
is not Jo full; if he does not. di 

St. Fohn at Suffelk aff. 1657. between Smart and Stiſted. 
o an action upon the caſe does not lie, if the defendant pre, 
vents an exceſs in the plaintiff in uſing his right ; as, if A. had 
lights in an ancient houſe, and he re-builds his houſe, and makes 


| Lights in other places, and larger, to the inconvenience of the | 


aintiff. 2 Ver. 646. | 

So an action upon the caſe does not lie for a common nuſance, 
without a ſpecial damage. Co. Lit. 56. a, Vide adtign upon the 
- caſe, (B. 1, 2.) | : 7 | 

As, if a man make a ditch in a highway, whereby A. cannot 
uſe it. 1 Rol. 88. J. 9. Dan. 172. K. Mo. 180, 
If a man ſtop a common ferry. R. Carth. 193. Vide adi 
pon the cafe for negligence, (A. 3.) | 
Otherwiſe, if there be a ſpecial damage; as, if a man make a 
ditch in the bighway, and my horſe falls into it. Co. Lit. 56. a. 
Pan. 173. 


Or, if my ſervant falls in, and maims himſelf,” whereby J loſe 


his ſervice, 1 Rol. 88. J. 36. Dan. 173. | 
So, if by logs in the highway, my horfe falls with me. 
1 Rol. 88. J. 16. R. 2 Cre. 446. 

If by ſtopping the highway, a man is conſtrained to uſe a 
longer and more difficult way. Dan, 173. R. in C. B. Tr. 
11 G, 2. between Sir Fohn Chichefter and — . 

Or, if by Ropping the way, the ſale of his coals is hindered in 
an adjacent colliery. Dub. Carth. 451. DO 

A fortiori, if by the obſtruction of the ſale, his coals are dam- 
nified. Carth, 451. 5 ; 

Vet the ſpecial damage muſt be direct, not conſequential. 
Carth. 194. | N 

And therefore it is not ſufficient to ſay, That he was (layed 
for a little time, whereby his affairs were neglected. bid. 


O. x.) What Remedy for a Nuſance. 


(D. 1.) Aſiiſe, or Action upon the Caſe. 


OR a nuſance to a freehold the plaintiff ſhall have an aſſſe, 
F or an action upon the caſe, at his election. F. N. B. 183. . 
1 Rel. 104 J. 30, Cc. Vide ante, (B.) | 

Bur if the nuſance conſiſts in nonfeaſance, he ſhall not have 
an afliſe. 2 Rol. 141. J. 45. 11 H. 4. 83.4. 

Or, if it be done to a letlee for years. F. N. B. 184. C. 

And, if the nuſance be continued, an action lies againſt the 


heir, or alience of him, who erected it ; for the continuance 158 
new nuſance. Vide ante, (B.) ; h (D 2) 


So, if a man uſe water in his own land out of a water-courſe 


vert the water-courſe, Per 


the 


70 


we lolt. R. Sal. 458, 


ACTION, upon the Caſe for a Nuſance. 


| . 2.) Quod permittat. Za 
- a man may have a quod permittat againſt him who e eres the | 


| nuſance, to remove it. Vide Quod permittai. 


Or againſt his heit, or alienee. F. NM. B. 184. C. 
Whether the erection be by the tenant himſelf, or a drangen. ; 


BR. Sal. 458. 


| And a quod prone lies de edificio. R . Sal. 45 8. 


(D. 3. Indictment. 


So an indictment lies for a nuſance. Vide Indicment, D.) 
After a conviction, if the defendant will not remove it at his 
charge, a writ goes to the ſheriff to remove it. Comb. 10. 


| (D. 4.) Prohibition for Removal. 


So a writ iſſues to remove a nuſance in wicis, et wenellis willæ. 
F. N. B. 185. D. Vide Preregative, (D. 36.) —Trabibition, (A. 3.) 

So an inhibition may be granted to remove a ſtage for rope- 
dancing, a bowling-alley, Sc. where it becomes a nuſance. 
1 Mod. 76. 

So, ſor erecting a play-houſe, where it will be a aufance. 
Semb. Skin, 627. 

So, a 'man may enter to abate a joan nuſance. F. . B. 


184. G. 185. A. 


As, if a houſe hangs over, bs may enter, and throw down the 
part hanging over, 2 Aol. 144. J. 39, Put no more, for he 


can abate only that part which conſtitutes the nuſance. Sr. 6G: 
' 3 But. 209. * 


If a nuſance be done to my mill, land, Ec. I may remove it. 


2 Rol. 144 J. 36, 39+ 
$, if it be a common nuſance : as, a gate etecied acroſs an 


highway, every one may throw it down. Per three J. Cro. 


Car. 285, Fon. 221. 

If the lord erect a hates a gate or a wall, to keep the com- 
moner's cattle Out, the commoner may abare the hedge, Oc. 
I Burr. 265. * 

* But he cannot meddle with the ſoil ; 3 as if the lord put rab- 
bits in the common, the commoner cannot deſtroy the burrows z 
he muſt have recourſe to his legal remedy for. a ſurcharge of 
common, if ſufficient common be not left. 1 Burr. 259. Lide 
S. C. 2 Will, 51. * 

And a man may enter into the ſoil of another, when ic is 
r N to remove a nuſance, 2 Rel. 144. 1. 42. 145. ! 25. 

al. 459, | | 

And may juſtify the cuttiog down of a gate, Cc. which is a 
nuſance. Per three F- Cro. Car. 185, Fon. 122: 

Or, pull down a houſe with violence, whereby the materials 
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ACTION qpon the Caſe for 0 Naſance, 


So he may remove it, without a requeſt. 5 Co. 101. a. 

So he may remove it, before the damage happens. 2 Rol. 145. 
e Co.101 : 5 

But he cannot remove it, before the nuſance is erected; ay, 
he cannot remove ſcaffolds, c. for making a building, which 
will be a nuſance, when finiſhed. 2 Rol. 145. J. 10. | 

Nor, the foundation of a building, which will ſtop his lights, 

when erected. R. 3 Bull. 196. | „„ 
But in this caſe, it would be adviſeable to give notice in 
writing, to the perſon building, not to proceed, and that if he 
do, and the lights be obſtructed, the building will be pulled 
down ; otherwiſe if the building be ſuffered to proceed, till com. 


pleted, without objection, it is queſtionable whether the party 


can juſtify the pulling of it down. So if a man erect part of his 
building on my land, I knowing of it and not objecting, the lay 
will not permit me afterwards to pull jt down, 1 having tacitly 
conſented. Per Ld, Mansfield at niſi prius, and the determination 
paſſed without objectiun. 1 Morg. Vail. Mec. 297. * 

So, after the removal, he cannot deſtroy the materials. . 


Jon. 222. ä | 
Nor, cut down, or do any damage, after the nuſance is abated, 


or in the abatement, unleſs neceſſary. ibid. 


(E) The Proceedings in an Attion upon 


e Caſe for a Nulance. 
E. 1.) The Declaration. | 


N an action upon the caſe for a nuſance, the plaintiff mult 

ſhew himſelf intitled to the thing, to which the nuſance was 
done, at the time of the nuſance; as, in an action upon the caſe 
for diverting his water-courſe to his mill, he muſt ſhew, that he 
was ſeiſed of the mill at the time, R. Cro. El. 751. 

So he ought to ſhew, that the diverſion was a prejudice to bis 
mill. Semb. Shin. 65, 175. | 

So he ought to alledge a continuance of the nuſance to the 
time of the action only; for ad huc continuatim exiftit,' is ill; for 
that goes to the time of the declaration. R. 1 Sho. 366. | 

But if the declaration ſhews à continuing nuſance, it is not 
material, though the firſt nyſance was before the plaintiff was 
intitled. R. Cro, El. 191. | | 

So, if the plaintiff alledge, that his father was ſeiſed and died, 
and a deſcent to himſelf, wirtute cuj,us he was ſeiſed, without 
faying, that he entered; for a ſeiſin in law is ſufficient for this 
"action. R. 1 Leo. 273 | 

So, if the plaintiff alledge, that bis houſe, mill, &c, ws 
ant qua domus, Qc. without preſcribing for it, Vide ['reſerig/ton. 

Ir, that it was ab antique erecum ; for that is tantanouNt 
N. 1 Leo. 273. ; | 

So, in an action {or a nuſance, if the plaintiff alledge, quid 


L ona tus ſuit of ſuch a houſe, Gr. in which * 
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many lights, Ac. without more, it is ſufficient. R. Sho. N 


in leader, (C. 39.) | | WY 
= a rar 67 3 of lights is ſufficient, tho? it do 
not ſay, antiquum meſſuagium, R. 1 Vent. 237, 239. 
So a declaration for diverting a water-courſe, which currere 
conſuevit to a well, et abinde to his houſe, is ſufficient; tho? it do 
not ſay, from what place it runs to the well. R. after verdict ; 
for it ought to be proved. R. Skin. 389. ; - 
| [So if the declaration ſays, that defeogdant maliciouſly con- 
tinued and cauſed to run, a water-courſe near plaintiff's foun- 
dation, and did not repair the pipes, whereby he was damaged, it 
is well; tho it does not ſay that the pipes were his, or that he 
laid them there, or was obliged to repair; and tho” plaintiff does 
not ſet out a title, but only ſays, he was lawfully poſſeſſed. 
Hare v. Dickinſon, P. 3 G. 2. Ld. Raym. 1568. ] | | 


(E. 2.) The Plea, Ec. 


[Plea that defendant did remove the nuſance is ill, Veſtlmn v. 
Ealzs, M. 9 G. Fort. 333.] 


To an action upon the caſe for a nuſance in over-· hanging his 


houſe, Oc. the defendant generally ſhall plead, Not guilty. 
To a nuſance in ſtopping his lights, he may ſay, Not guilty. 


Or, that by the cuſtom of London, a man may build upon an 


antient foundation againſt the lights of another. Vide Ent. 29.— 
Vide Yel. 215, 216. ns 8 

To which, the plaintiff by replication may deny the cuſtom, 
which ſhall be tried by the mouth of the recorder. 

But to an action upon the caſe for a nuſance the defendant 
cannot plead, that being a blackſmith he came to the houſe 
wherein he dwells, by the advice of the plaintiff himſelf, and 
there erected a forge for his trade. R. Lut. 70, 71. 5 

If the verdi& finds generally, that the houſe is not erected 
upon the antient foundation, the whole fhatl be abated, tho? it 
exceeds only a foot. R. Mo. 866. | | 


For more concerning nuſance, Vide Chaſe, (K.)—Fufticer of 


Peace, (B. 24. &c.) Leet, (L. 12, 13.) 


1— 


Ac ION upon the Caſe upon Trover. 
(A) Chen it lies, 
TR OVER lies by him, who has a property in goods and 


chattels, which come to the poſſeſſion of another, and are 
by him converted to his own uſe. - 


And it is not material whether the poſſeſſion of the defendant 


Was obtained lawfully or unlawfully: the converſion is the v'r2hg 
SH X 3 * FO 


zog 


310 AcT ION upon the Cafe upon Trowr, 

on which the action is ſounded. In form, the action is a fiction 

as to the finding ; in ſubſtance, it is a remedy for the wrongful 
converſion. 1 Burr. 3. : | | 

If A, puts his goods in B.'s barn by his conſent, and has the 

key in his cuſtody, A. may have trover, if any one converts 

them; for the poſſeſion and property are in him. Per Perian, 


134. | 1 | 5 
80 if B. had kept the key, for property is ſufficient to main - 
tain the action. vid. infa. | E 

(B) By whom, 
D every one, who has a property in the goads converted, 
may have trover for them. | i 
* But no one who has not a property can maintain trover, az 
tenant in tail expectant on the determination of an eſtate for life, 
without impeachment of waſte for trees which grew, and were 
ſevered from the eſtate ; for the property is in the tenant for life, 
the moment the trees are cut down. 1 Term Rep. 5 5. Vid. 
Market. (E).“ | 
If a ſervant purchaſe goods for his mafter, which are after- 


3 | | wards converted by another, 7rover lies by the maſter; for by 
the poſſeſſion of the ſervant the property is veſted in the maſter, 


* et 


R. but judgment was afterwards reverſed ; becauſe it was money, j 
which cannot be known, and the property follows the poſſeſſion, ( 
Cro. El. 638, 661, 746. 33 . | 
If an apprentice earn any thing, as tickets for ſea-wages, trowr d 
lies by the maſter. R. 1 Sal. 68. Mod. Ca. 69. | * 
And if he be an apprentice in fact it is ſufficient ; for, ln i 
: _ efprentice is not material. 1 Sal. G8. ON | 
. Tho” a man has only a ſpecial property; as, a common cat. c0 
vier, who loſes goods delivered to him to be carried. R. 1 Rd. 4. ag 


d. 52. „ | DR f 
A ſheriff, for goods levied upon a fieri facias, which are taken 
out of his poſſeſſion before ſale. R. 2 Sand. 47. 1 Sid. 438. 
1 Mad. 30. I Lev. 282. 3 | 
Commiſſioners of bankrupts, for goods of the bankrupt taken, 
out of their poſſeſſion. Per Ti/d. 1 Mod. 31. Dan. 20. 

If a man in contemplation of bankruptcy buys goods, and, 
in order to give a preference to one creditor, makes a fraudulent 
and pretended ſale of ſuch goods, trover lies by the aſſignees of 
the bankrupt againſt the creditor who received the value under 

4 ſuch pretended ſale; for the fale is void, the goods were the 
property of the bankrupt before the ſale, and did not weft in the 
| pretended purchaſers, but became that of the aſſignees by relation. 

4 Burr. 2477.“ 

8o, if a bill of exchange payable to A. or order, be indorſed 
with the name of A. but no aſſignment written, and afterwards 
found by B. trover lies againſt him by A. for by the writing of 
his name the property of the bill was not transferred. K. 


e . 8 . And 


0. Car. 242. 
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Anqd it is not neceſſary, that the plaintiff ever had the poſſeſſion ; 
for trover lies by an executor for the goods of the teftator, rho? 
they never were in his actual poſſeſhon. D. 2 Mod. i 68. R. Cre. 
El. 377. R. Lat. 214. Sav. 133. 


80, if by agreement goods bailed to 4. by B. ought to be 
bailed over to C. in ſatisfaction of a debt due from B. to C. 


which A. afterwards converts to his own uſe, C. may ha ve trover 
agzinſt him, tho he never had the poſſeſſion. R. 1 Bul. 68. 


3o trover lies againſt the bailee of the goods, by him to whoſe 


uſe the bailment was. R. 1 Bul. 68. | 
- [If a man obtains a bank-note (of which another was robbed) 


for a fair conſideration, “ and without notice of its being ſtolen, ® - 
and a clerk of the bank detains it, he may bring tower. Miller 


v. Ruce, H. 31 G. 2. 1 B. M. 452.) 8 


.* So, it lies for wreck by the lord of the manor entitl 3 by - 
preſcription. 2 Wil/. 23. * | 


So it lies for an eſtray, before an actual ſeizure, Per Ch. N. 
2 Keb. 589. T7: 2: . 

[So by the finder of a jewel. Armory v. Delamirie. H. 8 G. 
Kr. 505. | | 
And for a wager, againſt him who held the ſtakes. Cyo. El. 870. 
Nu. of this, for in order to maintain /r2ver, the money ought to 
be in a cheſt or bag, fc. # : 3 

So it lies by a leſſor for timber cut down by the leſſee, tho” 
it was carried away before ſeizure. R. 2 Rol. 119. J. 30. 

* So, where one claiming a right to cut down wood, cuts it 
down, though he has no legal right to the wood, yet by cutting 
whereof he gains ſuch a property therein that 7r2ver lies agaiolt a 
ſtranger for taking it away. Crol. Eliz. 8 19. cited 3 Wil. 336. 


80, where the plaintiff claimed a right to cut ruſhes on a 


common and cut down 5 or 6 loads, zrover lies for the plaintiff 
againlt a ſtranger who takes it away. 3 Wish. 332.* 


(C) For what Goods, 15 


ROVER lies pro pecuniis numeratis in a cheſt, tho” not locked, 
or ſealed. R. 1 Rol. 5. I. 15. „%o 
So, pro pecuniis numeralis out of a bag; for the thing itſelf is 
not recovered, but damages for it. R. 1 Rol. 5. I. 10. Per 


two J. Cro. El. 819. R. Cro. Car. 89. R. Al. 91. Dan. 20. 


w 


Semb. Sav. 20. | | 

So it lies for a bond; and it is not neceſſary to ſhew the date; 
for it is loſt, Cont. per 3 J. Cro. El. 723. N. acc. 2 Cro. 638. 
R. Cre. Car. 262. 1 Rol. 5. J. 20. | 

So, for letters patent. R. Hard. 111. | 4 

So, pro bonis et catallis ſequent. viz. uno ſcripto olligatorio, una 
warrantia, &c, Semb. 4 Mod. 156. g | 

For bank bills, exchequer bills, tickets, 9c. 1 Sal. 283. 4. 

So it lies for a ſhip with her tackle. D. Mar. pl. 188. 5 
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* So, for a whale by the maſter of one ſhip againſt another 
who, contrary to the practice of the fiſhery, obtained the whale 
under pretence that his harpooner had ſtruck firſt.“ 

For trees planted in boxes in a garden. Mod. Ca. 170, 

So it lies for ſo many pecits argenti. R. 1 Sal. 219. 

So it lies for muſk-cats, monkeys, parrots, &c. without ſaying, 
that they are reclaimed ; for they are merchandize, and valuable, 
N. 2 Cro. 262. 1 Bu. 9. 4M | 

So, for a negro man; for it is merchandize. Did. 3 Lov. 336. 
Semb. 2 Lev. 201. Semb. cont, Sal. 669. | 

So it lies for a hawk, if it be alledged to be reclaimed ; other. 
wiſe, not. R. Dy. 306. 6. Cro. Car. 544. 1 Kol. 5. J. 25. 

Dan. 21. | „ OD. | 

But if the declaration ſay, de Loris proprits, after verdi@ it ſhall 
be intended to be reclaimed. Per Cro. Car. 544+ 1 Rol. 5. I. 25. 

So it lies for a ſpaniel ; for he is reclaimed. 1 Rol. 5. J. zo. 
Acc. 3 Lev. 336, 7. ü ' | 

So, fora greyhound; and it need not be averred to be reclaimed; 

for it ſhall be intended. R. Cro. El. 125. Ow. 93. 


O) Againſt whom, 


ROVER lies againſt every one, who has the poſſeſſion of goods, an 

—= 4 q - of 
and converts them; if he has them by rower. 

e 


As, if a bailiff of a manor ſeize goods leſt in the manor by a 
felon, (but not waived,) and refuſe to re- deliver them. 
If a man ride a horſe to an inn, and the inn-keeper detains him 
there without cauſe. ; | A Ho 
5 * So, if plaintiff in an action ſue out execution againſt the zo] 
goods of a bankrupt after an act of bankruptcy committed, trover . 
lies by the aſſignees of bankrupt againſt the plaintiff in the action 


without joining the officer. Str. 996.“ 5 4 


* So, in the like caſe it lies againft the ſheriff for ſelling the 
goods after notice of the a& of bankruptcy committed. 1 Burr. ano 
20. 1 Term Rep. 475. 8 maf 

* So, againſt the vendee. Id. 334 © 8 

* Or againſt all three together. Bloxholm v. Oldham et al, a * 
fittings after Tr. 1750, at Guildhall, before Lee, C. J. cited and * 


approved. 1 Burr. 22. | 8 1 

So, if he have the goods by bailment; as, if a man bail goods 
in pledge, which are detained after the money is paid. R. 0 
i Rol. 60. Mo. 841. 8 CO, 


Or, if bailed to keep, and they are detained, after demgnd. who 

1 Brownl. 12. Dub. 1 Rol. 128. R. Cro. El. 781 | 9 
If a man deliver writings to an attorney to make an aſſignment, 1 7 
Oc. and he detains them till he is paid for the affignment ; for 1 
he has a remedy for his labour, and cannot detain the writings: 25 
Fer Holt, P. 6 li & M. 5 — 8 B 
60 Note. This ſeems not to be law: it is well known that an atforney !5 R. 2 
hot compellable to give up papers in a cauſe, 4% * 4 ſuit, until * K. C 
dill be paid, and there ſeems no reaſon why in the cafe in queſtion, Ene, 


ſhould not equally have a lien on the Mritinge 4 be has a remedy in the one a 
caſe as well as in the other, | | 


) 
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If a man preſent jewels, £fc. to a woman, whom he intends 
to marry ; and the marriage being interrupted, ſhe refuſes to re- 
deliver them.* This muſt be intended where the interruption is 
on the part of the woman.“ . 155 

So trover lies againſt him, who had the poſſeſſion, tho? the 
plaintiff has the goods before the action commenced ; for he ſhall 


recover damages for the converſion. Per W. Wyndham, at 


Norfolk aff. 1660. Tindal and . Folliffe. EH 

* But zrover does not lie againſt an executor for a conyerſion 
by the teſtator in his life-time ; nor againſt an adminiſtrator for 
a converſion by his inteſtate ; for the action is in form of a tort, 
and comes under the rule, © afio perſonalis moritur cum perſona.” 


But the eſtate is liable, and another form of action may be maig- 


tained. Cowp. 371.“ | . | 
So it lies againſt him, to whom the ſeryant or agent of the 


plaintiff delivers goods, with intent to imbezzil them. K. 
1 Sal. 289, | 4 


So trover lies againſt the maſter, ifhis ſeryant take goods for 


him in pledge, lend the money, and afterwards ſell the goods; 
for he acts in the whole as his ſervant. P:r Holt. at Guild. 
M. 10 W. 3. Sal. 441. | . e 
This caſe ſeems doubtful, if there was only proof of demand 
and refuſal, which are only evidence of a converſion ; and proof 
of the plaintiff *s having the goods again, being given, it evidently 
ſhews, defendant did not convert the goods to his own uſe. 
Where the owner ſuffers a ſerious injury by the detention of his 
goods, there ſeems no reaſon why a ſpecial ation on the caſe 
Gould not lie for that detention. 1 Morg. Vad. Mec. 305.* 
[It lies againſt the maſter for goods delivered to the ſcrvant to 


+ be aſſayed. Mead v. Hamond, I. 8 G. Sir. op.] 
For jewels taken out of the ſocket by the. ſervant, Armory 


v. Delamirie, H. 8 G. Str. g5ogs.] 


[Againſt a ſervant who diſpoſes of goods the property of | 


another, to his maſter's uſe, whether he has authority from his 
maſter or not. T. 25 & 26 C. 2. 1. % If. 32%] 


So, if A. deliver lottery tickets to 2 goldſmitch to receive the 


money due upon them, and he being bound by a note to B. to 
deliver ſo many tickets to him, delivers him tlieſe tickets; againſt 
B. the property is not thereby changed, and thereby trover lies 
againſt B. R. 1 Sal. 283. 3 


If a man deliver jewels ſealed up to a goldſmith for ſafe 


euſtody, who takes them out and carries them as his own to A. 
who keeps a ſhop in London where they deal in jewels, and 


pawns them; rover lies againſt A. Hartop v. Hoare. P. 16 G. 2. 


Sir. 1187. 1 Wilſ.8. 3 Alkyns 44. | 
Trover lies againſt huſband and wite, ſuppoſing the converſion 
by both; for it is a tort, R. 1 Rol. 6. 2 R. Tel. 165. 
ide cont. 1 Brozonl. 3. | | 
But if the converſion be alledged ad uſum ipſorum, it is bad. 
R. 2 Cro. 661, Jon. 16, 264, 443. K. 1 Rol. 6. I. 15, 27, 30. 


R. Cre. Car. 254, 494. Semb. Mar. pl. 94. Vide Baron and 


Ene, (V.) 
| Ye ty 
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Yet, if the jury find the wife not guilty, a declaration, which 
alledges a converſion ad um ip/orum, will be aided. R. Ma 
pl. 134. Vide Action, (G.) Ta 

If goods come to ſeveral ſueceſſively, trover lies againſt any af 
them, who convert them. | 

If bank bills, tickets, c. ſtolen or loft, are paid or delivered 
to another without conſideration, trover lies againſt any one, in 
whole hands they are found. Semb. 1 Sal. 284. N 

* So, tho' he gave conſideration for them, if he had previous 
notice of their being loſt or ſtolen. Determined by Ld. Manijull 
at Mi Prius. 1 Morg. Lad. Mec.* | 

If a bill payable to A. or bearer be fourd by B. who for | 
valuable conſideration gives it to another, trover lies for it again 
B. 1 Sal. 126. „„ 
(E) Converſion, what. 

F goods are bailed, and not delivered upon demand, this i 

evidence of a converſion. R. 1 Rol. 5. JI. 50. 10 Ce. 56.6. 
But if it be found by ſpecial verdict, it ſhall not be adjudged 
a converſion, Cont. per three F. Mo. 460. Cro. El. 495. but 
Hab. arc. and it was adjourned for a little time, and afterwards 
_ adjourned. Dub. 2 Bul. 308. 1 Rol. 5. l. 50. R. act. 10. 
Co. 57. Hob. 187. R. 2 Mod. 245. Acc. if they are goods 
that may be known. 1 Rol. 131. | 

If goods are found, and not delivered upon demand, this is 
converſion. R. 1 Rol. 5.1. 45. R. Cro. Car. 262. n 

So, if a thing cannot be known, a denial ſhall be adjadged a 
converſion, tho? it be upon a ſpecial verdict : as in zrover for 
money out of a bag ; for there can be no other converſion of it 
proved, but the refuſal to deliver it. Per three F. 1 Rol 131, 2. 

If a man make uſe of the thing found, it will be a conyerſivs. 
Cro. El. 219. 75 | | 

If a man give leave to have trees put into his garden, and after- 
wards refuſe to let the owner take them, it will be a converhon. 
Mod. Ca. 170. | | 

If a man deliver the oats of another to B. to be made ont. 
meal, and the owner afterwards prohibits him, but yet B. makes 
the oat-meal, this is a converſion. Per Berfley, 1638. 

If a man miſuſe a thing found, that will be a converſion ; 2 
if he throw paper into the water. Cro. El. 219. 

If part of the liquor is drawn out of a veſſel, and it is filled 
up with water, it is a converſion of all the liquor. Richar 
v. Atkinjon, M. 10 G. Str. 576.] | . 

So, if he miſuſe a thing intruſted to his care ; as, if a cartiet 
fell goods delivered to him for carriage. 2 Sal. 655, 

Or, break open a box and take the goods to himſelf. Ihil. 

If A. not being executor or adminiſtrator, requeſt B. to pro- 
vide for the funeral of a deceaſed, and afterwards deliver goods 
of the deceaſed in ſatisfaction, trover lies by the executor ot 
adminiſtrator againſt B. for theſe goods. Per Holt, Carth. 194 
Shins 274. W_ . | 
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not uſed till after it, is trover and converſion in imeſtate's life. 
Croſſer v. Ogieby, T. 3 C. Sir. 60.] | | 


PE If a wan ride the horſe of another, and afterwards re- deliver 
vered him to the owner ; this does not purge the converſion, but goes 
„ 1 in mitigation of damages. R. 1 Kol. 5.1. 40. 


But the negligent cuſtody of a thing is not a converſion; as, if 
2 barrel of butter be bailed to another, gui negligenier cuſfoclivis, 
ita quod it was ſpoiled. N. Cro. El. 219. Ow. 141. 


ful So, if a carrier negle& goods delivered for carriage, whereby 
5 they are ſpoiled, R. 2 Sal. 655. . | 
auf So, if goods are ſtolen out of the cuſtody of a common car- 


rier, that is not a converſion. 1 Rol. 6. I. 57. 5 
If a man removes goods which he has a right to remove, and 

does not replace them, and they are loſt; it is no converſien. 

Pufh:l v. Miller, M. 5 G. Str. 128] © | 


— 


Or, taken by force, or upon an execution, ont of the cuſtody 


15 of kim who found them. Per Holt, C. J. at Hertford, 5 And. 

6.6 [If a bankrupt leaves plate with his wife, who ſends it by her 
ied ſervant with the defendant to a banker's, at whoſe door defend- 
but ant takes it, and goes into the ſhop and pawns it in his own 
ind name, and gives his note to repay, and immediately carries the 
* money to bankrupt's wife; it is converſion in defendant, and the 
on aſignees ſhall recover. Parker v. Godin, M. 2 G. 2. Str. 81g. 

But if a bankrupt's wife brings money to defendant, who 
EY buys Vidia. bonds therewith, and afterwards the aſſignee ſeizes 
1 part of then, and accepts them as part of the bankrupt's eſtate, 
7 he cannot bring trover for the money paid for the others; for he 
fi cannot avow the act of purchaſing as to part, and diſavow it for 


the reſt. Milſon v. Poulter, H. 3 G. 2. Str. 859.] 
(F) When Trover does not lis. 


er- | | 
90. UT Trover does not lie without a converſion: as, if goods 
D found are taken out of his cuſtody before any converſion. 
at- D. 2 Mod. 243. As, upon an execution, or by violence, Per 
Les Hal, C. F. at Hertford, 5 Ann. | | 
One tenant in common of perſonal chattels cannot maintain” 
trover againſt another, tho? a ſtranger be joined with the defend- 
ant, Thus a member of an amicable ſociety intruſted with a 
ed box containing the fund, and bound by bond to keep it ſafely, 
2 cannot maintain this action againſt another member and a third 


Perſon who take it from him. 1 Term Rep. 658.“ 
It goods delivered to a carrier are ſtolen ; for that is not a con- 
verſion. R. 1 Rel. 6. J. 5. *5, Burr. 2825.* 


It does not lie by him who has only the puſſeſſion but no 


0- property. 2 Bul. 135. | 
ds If. J. purchaſe an annuity ticket, which he does not take a 
of transfer of counterſigned, and entered in the office, but has only 
4 the name of the vendor indorſed, if the ticket be aſterwards ſold, 
and comes by ſeyeral hands to B. who takes-a transfer from a 

1 = rt 


[Goods taken in inteſtate's life, and kept till his death, but 
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firſt vendor-counterſigned; and entered in the office, the execu- 
tors of A. cannot maintain #rover z for they have no property, 
R. Eq. Ca. 45.* 3h 8 5 

It does not lie againſt him, who has a property by gif, 
fale, c. | N a 


As where a horſe is given in exchange for another, which is 


' evarranted ſound; and proves unſound, rover will not lie for the 


horſe given in exchange, for the property is changed by the ſale, 
Cowp. 814. Doug. 24.* 5 
Nor againſt one, who has a poſſeſhon by lawful means: as, 


if the king's purveyor take beds for the king's ſervants. Pr 
Warburton, 1 Rl. 6. J. 7. | | 


- 


If a maſter brings a replevin, and the ſervant carry the goods 
to his maſter, tho” he had no title, zrover does not lie againſt the 
ſervant. R. 2 Mod. 244. | 

If a man find a bank bill, and for a valuable conſideration 
deliver it to A. traver does not lie againſt 4. Fer Holt, at 
Guildh. 169$., Vide 1 Sal. 284. | 


If a man purchaſe goods in market overt, trover does not lie 


againſt him. N. Cre. El. 485. | To 
So, if an innkeeper detain a horſe, 'till he be paid for his eat- 

ing. R. Per three F. 3 Bul. 270. Dub. 1 Bul. 170. | 
If a man pay money, that is ſtolen, to A. trover does not lie 


againſt him by the owner. Nr Holt, 1 Sal. 284. 


So if he pay tickets, exchequer bills, &c. ſtolen or loſt, fora 
valuable confileration. 1 Sal. 284. 126. 1 | 
[Trower will not lie for goods ſeized and put in the king's 
warehouſe. Etriche v. an Officer, in Sc“. M. 1720. Bunb. 67.) 
[But the above caſe is not allowed to be law; 7rover lies for 
goods tortinufly {cized by officers of revenue. Tinkler v. Pals 
en E. R. M.11G. 3. 3 Wi. 146. S. C. 5 Burr. 2657. 
Where A. and B. were partners, and A. committed an ad 
of bankruptcy unknown to B. B. conſigned goods after A.'s att 


of bankruptcy to C. bona fide, for a good conſideration, and after- 


wards committed an a&t-of- bankruptcy; on a joint commiſhon 


ſued out apainſt A. and B. the aſſignees cannot maintain rover 


againſt C. for the goods ſo delivered between the times of the 
reſpectire acts of bankruptcy. If the act of bankruptcy of one 
partner be conſidered as a diſſolution of the partnerſhip, the 
aſſignees deriving under the firſt bankrupt, 4. can have no claim 
upon the partnerſhip effects but what 4. himſelf had, which 
was, to have an account taken, and to have the balance due to 
hirn, it any, on that account. A. and B. were tenants in com- 
mon; if « creditor of A. had ſued execution againſt the partner- 
ſhip efieAs he can only have the undivided ſhare of his debtor, 
and muſt take ir ſuhject to the rights of the other partner. The 
aſſignecs are in the ſame ſituation : they are only tenants in com. 
mon of an undivided moiety, ſubject to all the rights of B. And 
no action can be maintained by one tenant in common of perſonal 


chattels againſt the other. Cowp. 450. Vide, Bankrupt, (D.) 


(6) 


th 


ACTION upon the Caſe upon Trover. - 


(o) The Proceeding in ve. 
(G. 1.) The Declaration. 


HE declaration is rover generally ought to ſhew the pro- 0 =” 
perty in the plaintiff. . ä un thaw 
Yet if it ſays, quod Quer. fuit poſſaſſionatus, omitting, ut de a property 
bonis ſuis propriis, it is good. R. Mo. 691, R. Hard. 111. in the plain- 
If it ſays, that the teſlator uit poſſefſionatus, and made the tiff. 5 
plaintiff executor; it is ſufficient, without ſaying, that he was 
poſſeſſed. R. Lat. 214, Vide ante, (B.) | = 
If the declaration ſhews, that the plaintiff was poſſeſſed ut de 
bonis propriis, it is ſufficient, tho*' the goods named are things 
which ſeem annexed to the freehold ; for that ſhall not be in- 
tended, when they are named de Bonis propriis. R. 2 Cro. 129. 


So the declaration muſt expreſs the goods demanded: with * 2.) 
convenient certainty. : 3 Wa. "gh 
And therefore, if the declaration is pro diverſis veſtimentis, di- goods with 
werſis libris, fc. without ſaying, how many, and of what nature convenient 
they are, it is bad. 1 Vent. 114. dann. 
Pro ampullis without ſhewing the number, 2 Lev. 176. | 
For ſuch, and ſuch goods, et aliis utenſilibus, Angl, implements, 
without ſaying, quot, aut qualia. R. 3 Lev. 18. R. Cro. El. 817, 
Hamit, Angl. hooks, without ſaying, of what ſort. 2 Lev. 11. 
go, for / tun, without ſaying, of what, is bad. Dan. 25. 
So, for t2v0 pair of pot-haoks, and (after other words) hangers. 
R. Ray. 2. | 95 | | 
Pro aliis parwis tenioles, Angl. ribbons, without ſaying, how 
many, or, what. R. 2 Lev. 85. „„ 
So, pro viginti ovibus, matricibus, et agnis, without ſaying, 
how many ewes, and how many lambs, K. 1 Vent. 317. 
Or, pro viginti juvencis, Angl. bu!locks and heifers, without ſay- 
ing, how many of each ſort. Ibid. . 
6 So, tho” the words are explained by an Anglice, it is not ſuf- 
c_ | = 
As, trover de quodam inflrumento wocat. a gridiron, is bad; for 
the Latin word does not import it, R. 1 Sid. 60. : 
De hamd, Angl. a crow of iron. Per three J. 2 cont, Vel. 68. 
De jalſuri, Angl. a ſalting-trough; for here is no Latin for 


trough. R. 1 Sid. 98. 


* duodenis, Angl. groſs ; for it ſhould be duodenis duodecim. 
2 Lev, 11. 5 | 

De ferramento, Angl. an iron range. R. 2 Lev. 177. | 
— *Theſe niceties cannot now have place ſince the ſtatute order - 
Ing law-proccedings to be in Engli/h.* 


* 
But it is ſufficient, if there be certainty enough to deſcribe the But cer- 
thing to common underftanding. Vide Dan. 24. Sho. 144. ans dons: 


; ; P ory 22 common 
As, trover, inter alia, de vaſe vini, without ſaying, of what me- eee 


ul, is good ; for it ſhall be intended var Iigneum. K. 2 Vent. 67. ſuflicient. 
Ps Trover 


* 


. r 5 a 3 
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ACTION upon the Caſe upon Trever. TS, 


Trover of a ſet of flones, buttons, fc. R. 2 Vent; 78. 
[For a parcel of diamonds, without ſaying how many, h 
v. Greham, H. 2 G. 2. Str. 827. Ld. Raym. 1530. Affirmed 
in B. R. and in parliament. ] - | 
Of kners patent, without mentioning the date. R. Hard. 111. 
De libraris lilrm um, without ſaying, how many, or what; 
it is aſcertained by the word, Library. Sho. 144. 1 Vent. 114 
So, tte plancis granarii, without ſaying how many. R. 1 Cid. 98. 
De cifta veſium; for it is eſcertained by the word, oft; 
K. 2 Cro. 664, 5. | | | | 
De tot paribus welorum et tegulorum, Argl. curtains and walmy, 
R. 1 Sid. 445. Vide 2 Sid, 174. | 
So, trover de decem arboribus will be good; tho? properly it is 


"Wh $a EH we EV 


arbor, dum creſcit. R. Sti. 235. 0 : 
Of twenty ounces of cloves and mace, without ſaying how many 4. 
of each, or that they were mixed. R. 2 Sal. 654. 
So, trover of a piece of cloth, linen, thread, c. if the jury en : 
know it ſo well, as to give damages for it. Sho, 144. K. 
1 Lw. 303. . | + 
[For a piece of tepee, without ſaying how many yards. Rady i 
v. Ruge, H. 13 G. Sir. 738.] 1 1 5 
For una parcella ſegreſtium, involucrorum et funium, ( Angle, 
pacliclolhs, wrappers and cords ) held well on error. Bottemlty v. 0 
Harriſon, T. 2 G. 2. Str, 80g. Ld. Raym. 1529.) 
rover de proviſionibus eidem navi ſpectan'. Sho. 144. 
. De ſeripto ſuo obligatorio, per quod tent” ſuit to A. for it might be 
) given to the plaintiff, R. 2 Sal. 654. | | 
| De decem capfis et ciſtis, without ſaying, quot capſe, et quot ciſte ; ” 
for they are the ſame things, Per tao J. Cro. El. 8 19. = 
De tribus flruibus feni, Angl. ricks of hay, without ſaying, qua 1 
carefate, R. 1 Lev. 301. f | . 7 
[For 50 peciis materiæ quadratæ, ¶ Anglice, pieces of ſquare timbr- 
2904) held well, on error. Haſlegrave v. Thompſon, M. 4 G. 2. 
Sr. 810. | 6 : 
De menfa cum pluteis et abicis, without ſaying how many; for 1 
it is the faſhion for a kitchen table. R. Skin. 289. = | 
So, rover of ſuch and ſuch goods, without ſaying of what value. 5 
Per three F. 2 cont. R. 2 Cro. 130. | a, 
De armamentis, tormeitlis, et aliit ſuppeditamentis eidem nav! b. 
ſpeaantibus, without ſaying, what in particular; for the goods are | 
aſcertained to be ſuch, as belong to the ſhip. R. Carth. 131. gel 
(G. 4.) So it is ſufficient, if the goads be expreſſed by words coined ” 
. Sg, words by art: as, hover de 30 toddig lane, 20 barrellis cerviſie, E. 5 
art, Ce. R. 1 Bul. 126. 5 Fy 
| But it is proper ta expreſs ſuch words with, Anglice. 4] 
So, falſe Latin does not vitiate a declaration. Wy 
And if the words are exprefled with, Anglice or vocal, it 15 1 
well; tho” the words are falſg or incongruous Latin. l. R 
2 Cro. 729. | ; / | 6 / 
| So, it the words are ſenſible, and an Anglice be added, which ſold 


us vieious, it {hall be rejected · R. 3 Mod. 178. . 0% | te | 


'ACT1O N on the Caſe upon Trover. 


Or, the Ang lic expreſſes more than the Latin word imports, 
a And if _T. trover for ſeveral goods in particular, after a 
general verdict for the plaintiff, if any particular be not ſenſibly 
expreſſed, the damages ſhall not be intended to be given for it. 
P. 1 Sid. 183. KR. Ray. 15. 2 Vent. 78. Acc. 3 Lev. 336. 
R, 1 Sid. 98. Carth. 131. Videin Damages, (E. 6.) | 

So, if any particular be expreſſed by a word not Latin, R. 

$:4. 8. £ 
: 80 3 be convenient certainty, it ſhall be aided after 


rerdit. Cro. El, 817. Vide Pleader, (C. 24, 87.) 


So, if the poſſeſſion be of a ſingle thing and the declaration 
alledge a converſion of bona predidta, it will be well upon a gene- 


ral demurrer. R. Lut. 1537. 


80, if any part be inſenſible, or uncertain, it will be well upon 
a general demurrer; for the plaintiff may take ſeveral damages, 
and releaſe for this particular, R. 1 Sal. 218. Vide in Pleader, 


Gra declaration charge the defendant, that the goods dee 
nerunt ad manus generally, without ſaying, per indentionem, or 
bow, it is good. K. after Verdict. Lat. 214. Dan. 239, 
So, if it do not fay, that the plaintiff loſt the goods. R. 
Cro. El. 781. ED | 


But the declaration ought to alledge a converfion. 

How a converſion ſhall be alledged in an action againſt huſband 
and wife. Vide ante, (D.) 5 

So it muſt alledge the time, and place of the converſion; for 
it is traverſable, Per tauo F. 1 Broxonl. 8. Cro. El. 97, 8. 78. 


| Vide Pleader, (C. 19, 20. 


(G. 6.) The Plea. 


N trover the defendant can plead nothing, but Not Guilty, 
or, a releaſe. Per Twiſd. 1 Keb. 305, _ 
Tho” the trover be againſt an executor, for goods converted 
by his teſtator. Dub. Saw. 13. * Vide ante (D.) That trever 


does not lie againſt the executor in this caſe.“ 


For in many caſes, matter of juſtification amounts only to the 
general iſſue. Vid. Ent. 9, 10. Vide Keb. 305. 

And if the defendant plead a matter which amounts to the 
general iſſue, and if the plaintiff demur, and the defendant will 
not take the general iſſue, but will join in dgmurrer, a writ of 
inquiry ſhall be awarded. R. 1 Brownl. 5. 2 Cro. 165, 319. 
K. 10 Co. 95. a. Vid in Pleader, (E. 14.) 

As, if the defendant plead, a ſale to him in market cvert. 
K. 2 Cro. 165. cont. Cro. El, 485. GE 

A gift to him by H. who found the goods. cont.. Cro. F/ : 62, 
R. acc. Lat. 185, 6. | 

A fale to him by A. who did not deliver them, bi! 4+» ds 


fold them to the plaintiff, who loſt them, and the deſeun und 


de goods, R. 2 CG. 319. 
1 open 
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Property in himſelf who Joſt them, and the plaintiff ſound 
them, and afterwards loſt them, whereby he ſeized them. N. 
Cre. Fl, 146, 5 „%% 

Seiſure as a waife. R. Cro. EI. 174. 

Taking as tithes ſevered. R. Cro. Car. 157. R. 10 Co. 88, 6, 
Lat. 185. EI» 55 1 

Taking for toll. Cemb. Jon. 240. | 

Derainer till paid for ſalvage. 2 Sal. 654. 

He may plead not guiity infra 6 arnos. Lut. 99. 

[Defendant cannot juſtify detaining goods till money laid out 

on them is paid; but it may be deducted in the damages. Stone 
v. Li gend. M. 12 GC. Str. G51.) This is a ai, prius caſe; 
Ou. whether it be law. 1 Aſorg. Lad. Mec. 315.“ 
[TF defend pleads non afſungft, and chere is verdi for 
plaintiff, judgment hall be arreſted.” Barnes 439.] Q. Wbe. 
ther a repleader oughe not to be awarded. 1 Marg. Vad. 
Mee. 315. We os 9 


— — 


— — 


ACTIO N upon 3 
(A) Then it lies. 


A. 1.) Fora Recompence. 


P ON every ſtatute, made for the remedy of any injunj, 
miſchief, or grievance, an action lies by the party griered, 

either by the expreſs words of the ſtatute, or by implication, 
2 Inſt. 55,118. 10 Co. 75. 6b. „ | 
And ſuch action ſhall be, for a recompence to the party, ot, 

by way of prohibition, 785 | | 

And it hasybeen held in many inſtances, that where a (latutt 
gives accumuſFive damages to the party grieved, it is not! 
penal action; fpr in penal actions no coſts are allowed; but if 
the action be brought by the party grieved, he is entitled to coſts, 
2 Term Rep. 154, 155. 85 

By the /. 36 Fd. 3. 9. if any man find himſelf grieved con. 
trary to the articles above written, or others contained in diers 
ſtatutes, and will come to the chancery, and complain, he ſhall 
there have remedy by force of the ſaid ftatutes, wiz. by orig 
writ out of chancery. 2 Inſt. 55. | 

And therefore, where by the Sz. M. Ch. 9g H. 3. 29. 1 5 
\ enacted, Quod nullus liber homo capiatur, vel impriſonttur, 6. 
ni ſi per legem terrae, if any be impriſoned contrary to law, he may 
have an action founded upon thisſt atute. Ibid. + 

So, a man aggrieved contrary to the St, M. Ch. 9 I. 3. 35: 
which enacts, Quod vicecomes non faciat turnum ſuum niſi bu 1 
anno, Cc. ſhall have an action upon this ſtatute, tho no action 


deexprcisly given, 2 fl. 74. F. N. B. 161. D. 800 


a, if, 
contain 
it H. 


Which j 


2 2 


Vor. 
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go, upon other clauſes of M. Ch. 2 Inft. 55. 74; 

Or. . to the /?. of Marl. 52 H. 3. 10. if a man be diſ- 
trained to come to a leet, who need not. 2 Inſt. 122. F. NM. B. 
160, 161. D. - ns | 
So a man ſhall have an action upon the ff. of Marl. 52 H. 
3. 15. if he be diſtrained out of the fee or in the highway, con- 
trary to this ſtatute. 2 Inf. 131, 104. 

So a demandant or plaintiff, a tenant or defendant, who is 
delayed, or prejudiced by the ſheriff's returning jurors, who are 
above 70 years of age, infirm, or not commorant in the ſame 


county, may have an action for it upon the ff. W. 2. 38. 2 Inf. 


55 an action upon the ſtatute lies for the party grieved upon 
every remedial branch of the „. V. 2. for his relief. 2 Inſt. 486. 
So an action lies upon the fat. of Oblivion 12 Car. 2. I. for 
the penalty, againſt him, who ſpeaks words to revive the memory 
of the late differences. 1 Lev. 26. | 2 


| (A. 2.) For Recovery of an Advantage. 


So an action lies upon the fl. 31 H. 8. and 32 H. 8. for money 
deriſed to be paid out of lands; for in all caſes, where a man 
has an advantage given to him by force of an act of parliament, 
be ſhall have a remedy for it by common law, without the aid of 
acourt of equity. Per Holt, Mod. Ca. 26. h 5 

And the action upon the ſtatute ſhall be maintained againſt the 
terre-tenant. Mod. Ca. 27. 5 | 


(A. 3.) What Averments are neceſſary in an Action upon a 
Statute. | | | 


If an action be founded upon a ſtatute, the plaintiff muſt aver 
every matter, which is requiſite to entitle him to an action. Vide 
n Pleader, (C. 76.) | 

But where, by the proviſo in a ſtatute a perſon is excepted 
vithin ſuch circumſtances, and not in the body of it, the plaintiff 
deed not ſhew, that he is not within the exceptions ; for that ſhall 
come from the other party. Semb. 1 Lev. 26. 


: (A. 4.) By Way of Prohibition. ; 


So, ſometimes the party aggrieved contrary to a ſtatute ſhall 
have a remed by action upon the ſtatute, by way of prohibition z 
as, if a froffee be diſtrained, for ſeveral ſervices, which are not 
contained in his charter of feoffment, contrary to the f. of Marl. 
51 Hl. 3. 9. he ſhall have a writ of contra formam fegſſmenti 3 
Which is a prohibition to the lord, or his bailiffs to diſtrain him. 
af. 118, F. M. B. 162. F. | | 


Vox. I. Y 1 
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grols trees, or not. KR. 2 Cro. 133. 


.DY the /. 21 Fac. 4. all offences to be committed agut 


ACTION upon Statute, 
5 4 . 


(B) Then an Attion does not lie upon 


DUT if a ſtatute prohibits a thing to be done, an ation 
V does not lie againſt him, who proceeds in a courſe of yy 
to contend, whether ſuch a thing be prohibited, or not. 

As, if a man ſue in the ſpiritual court for tithes of groſs tree, 
an action does not lie upon the ff. 45 Ed. 3. 3. which enady 
that tithes ſhall not be paid of them; nor upon the fl. 32 H. 8. 
which enacts, that none ſhall ſue for them; for a man may col- 
tend, whether the trees, of which the tithes are demanded, ar 


(C) When an Action lies upon Statute, o 
at Common Law. 


O, if a ſtatute gives a remedy in the affirmative (without 
negative expreſſed or implied) for a matter which was adios 
able by the common law, the party may fue at the common lan, 


as well as upon the ſtatute ; for this does not take away the con- n 
mon law. 2 Inff. 200. * 5 p 
As he may have treſpaſs for ſpoiling his park at the common p. 
law, or, an action upon the ſtatute de malefa@toribus in puri 01 
— a. - | be, 01 
Treſpaſs for taking his ward, or, raviſhment of ward up or 
the ſtatute. 2 Rol. 49. 1 
Treſpaſs for mayhem, or, appeal of mayhem upon the ſtatute. de 
Ibid. © | | 5 8. 
If the action concludes, contra formam ſtatuti (where it lies a Hu 
the common law, or upon a ſtatutc) and the ſtatute is miſtaken 
whereby the declaration will be bad upon the ſtatute, but good Ca 
by the common law; the words, contra formam ftatuti ſhall d 1 
rejected. R. P. 9 WW. 3. inter Bennet and Talbois ( reported Cimyu' whi 
Reports 26.) I | mul 
So, if there be no ſtatute, and the action is maintainable on! (N. 
by the common law. P. 9 W. 3. (reported Comyns's Reporis 26.) * 
So, if an indictment be againſt three, and one only is with uſing 
the ſtatute ; it ſhall be good againſt the others at the common la broy 
and contra formam ſlatuti goes to him only, who was guilty withi quari 
the ſtatute. 7bid. | | ; the o 


But if a man bring his action at the common law, he wa 
his remedy by the ſtatute. 2 Kol. 49. | 


(D) When 1t does not lie in the Courts 
| Weltminfter. - | 


10 any penal ſtatute, for which any jnformer may ground n 

action, ſuit, information, Cc. before juſtices of aſſiſe, mp fm 
gaol-delivery, oyer and terminer, or juſtices of peace in — 
1 705 , 


ouod 9 


To 


parte! 


elbo 
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| ſeſſons, ſhall be ſued before the juſtices of aſbſe, 1 prius, gaol- 


delivery, yer and ter miner, or juſtices of peace of every county, 


borough, Ce. having power, c. wherein ſuch offence ſhall be 
committed, at the choice of the parties, who will ſue, and ndt 


elſewhere : and all informations, actions, Ec. hereafter com- 
menced by the attorney general, a common informer, or other 


perſon in any of the courts of Meſiminſler, for any of the ſaid 
offences, ſhall be void. | 


And therefore, debt does not lie in the courts of WefAminfer 
where; for the offence may be proſecuted before juſtices of aſſiſe, 
Ec. tho' not by ſuch action. 4 Inft. 172. K. cont. 1 Vent. 8. 
1 Sid. 400. Dub. Lut. 165. K. acc. 1 Sid. 401. Semb. cont. 
Lat. 192. R. acc. per eleven F. 10. z. 1 Sal. 373. R. cont. 
3 Lev. 71. R. cont. 2 Mod. 246. Vid. 2 Hawk. 384. 5 Mod. 
125. | 8 | 


2 Cro. 85. R. Carth. 465. 1 Sal. 372. 


But the ,. 21 Fac. 4. by a proviſo in the ſame ſtatute, does 
not extend to any information or action upon ſtatutes againſt 


popiſh recuſants, or for recuſancy, or for maintenance, cham- 
perty, or buying of titles, or on the ſt. of tonnage. or poundage, 
or for defrauding the king of his cuſtoms, ſubſidy, impoſt, priſage, 
or for tranſporting gold, ſilver, ordnance, ammunition, Sc. wool, 
or leather. | | | | 

So it does not extend to an information for an offence not 


determinable before juſtices of aſſiſe, Ic. as, upon the ,. 23 H. 


8. 4. for raiſiag the prices of beer, Oc. 
Hut. 98. Carth. 465, 6. | 
Or, upon the f. 21 H. 8. 13. for non-refidence. R. Cro. 


R. Cro. (ar. 112. 


Car. 146. | 
So it does not extend to debt upon any ſubſequent ſtatute, : 


which gives a remedy by debt. 1 Sal. 373. but per Hot, it 


muſt be laid in the proper county, 1 Sal. 373. Vide Action, 


(N. 10.) | 
By 31 El. c. 5. /. 7. all ſuits for uſing unlawful, or not 


uſing law ful games, c. or for uſing a trade without having been 
brought up in it, ſhall be ſued and proſecuted in the geuetal 
quarter ſeſſions of the peace, or aſſiſes, of the ſame county where 


the offence ſhall be committed, or otherwiſe, inquircd of, heard 


and determined in the aſſiſes, or general quarter ſeflivns of the 


peace of the ſame county where ſuch offence ſhall be committed, 
or in the leet within which it ſhall happen, and not in any wiſe 

out of the ſame county where ſuch offen 
committed.“ | = 
But this clauſe does not reſtrain an information in the king's 
bench or exchequer, for ſuch offences happening in the ſame 
county where thoſe courts are ſitting ; the negative words not 
being that ſuch ſuits ſhall not be brought in other courts, but that 
they ſhall not be brought in any other county; and the preroga- 
| | Y 2 tive 


for an offence within another county, tho? it cannot be ſued elſe- 


Zo an information does not lie in the courts of Weſiminſter, 
where it can be brought before juſtices of aſſiſe, Ec. Semb. 


ence ſhall happen or be 


323 


324 


[E. 1.) 
Zy infor- 
mation, or 
original. 


ACTION vpon Statute. | 


: * 
tive of theſe high courts ſhall not be reſtrained without expreſs 
words. 2 Haul. 382.“ 


The ſeſſions may proceed on this clauſe by information as well 


as indictment. Coup. 370.“ | 

[In a gui tam, for exerciſing trade without apprenticeſhip, laid 
at Cambridge, B. R. ſtaid proceedings. Smith v. Potter, H. ) G. 
Str. 415.) »The flat. 21 Fac. I. c. 4. reſtraining the juriſ- 


diction of B. R. to actions ariſing in the eounty where it ſits. | 


Salk. 373. 


(E) Ation upon Statute, by Qui tam, &c. 
(E. 1.) How it ſhall be brought. 


\ CTTONS upon ſtatute are, at the ſuit of the king only, 
vz. by indictment, or information. Of which, vide In. 
aidment, (A.) I. formation, (A. 1.) 
Or, at the ſuit of the party qui tam pro domino rege quam pro 
ſeipſo ſequitur ; or, at the ſuit of the party alone. Vide Information, 


A. 30 2 
*Where an unappropriated penalty is given, and no method 


preſcribed in which it ſhall be recovered, it is a debt due to the 


crown, and can be ſued for only in a court of revenue, and not 
by indictment. Rex v. Malland. Sir. 828.* | 

Where the ſtatute gives half the penalty to the informer and 
half to the poor of the pariſh,* The declaration may be either, 
% To render 10 the informer,” or, © To the informer and the poor.” 
And fo may the judgment. Frederick v. Lookup, H. 7 G. 3. 
4 B. M. 2018. | EN. SR | 

So, an informer may bring an action in his own name, with- 
out qui tam, for a forfeiture whereof a moiety goes to turopike. 
Barnes 471.] OE 


If a ſtatute gives a penalty to every one, who will ſue, an action 


lies by qui tam, Qc. 3 Leo. 237, 

So, if a ſtatute gives a moiety of the goods to him, who ſeizes, 
an action lies, before ſeizure, by qui tam, &c. R. Sav. 7. 

It ſeems to be ſettled, that it is in the election of him who 
brings an action on a penal ſtatute which gives one moiety of the 
forfeiture to the king, and another to the informer, either to have 
a writ againſt the defendant, quad reddat domino regi et A. B. qui 
tam, fc. quas eit debet; or to have it in this form, quad reddat 
A. B. qui tam, &c. quas ei debet. It ſeems likewiſe to be ſetiled, 
that whether the writ be in one form, or the other, it is well pur- 
ſned by a declaration in the name of the plaintiff only. 2 Hawh. 

And there ſeems to be no neceſſity that either the writ or count 
ſhould expreſs that it is brought for the king as well as the pan). 
Id. ide | | | 


By the fl. 18 Elia. 5. (which does not extend to ſuits by per 


ſons to whom or to whoſe uſe any forfeiture, penalty, or ſuit 1s 
ſpecially limited by any ſtatute, but where it is limited geoerall 


bi 
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| him that will ſue) none ſhall be admitted to purſue againſt wy 
key upon any penal ſtatute, but by information, or original 
aQion, and not otherwiſe. 


in an inferior court. R. Cro. El. 544. Ae. 412. 600. R. 
Sti. 383. 17 1 5 : 5 

Nor, by bill of debt in B. R. R. Cro. El. 77. R. Mo. 247, 
8.412. R. 1 Rol. 537.1. 30. (a). 

Nor, by bill in the exchequer, quo minus, Sc. Semb. 3 Leo. 237. 
But, where a ſtatute gives a penalty to be cecovered by action 


by bill in B. R. as well as by original, or information ; for the words 
of the f. 18 El. 5. are {Original Action), and the bill in B. R. is 
an original action there. R. 1 Ral. 537. J. 15. 1 8 

So, an action by the party grieved upon a penal ſtatute, may be 


in an action upon the ff. 32 H. 8. g. againſt maintenance, Vide 
Leo. 237. | 
” But . the party particularly grieved by an offence againſt 
a ſtatute, ſues for a — generally limited to any one who will 
he for it, he ſeems to be as much within the reſtraint of the ſaid 
ſtatute, as if he were not the party grieved. 2 Hawk. 381.* 
Or, upon the ff. 5 Eliz. g. againſt perjury. R. Cro. El. 434. 
So, debt upon the ff. W. 2. and 1 R. 2. 12. againſt a ſheriff 
for an eſcape lies in B. R. by a bill againſt him in cuſfod. mar. tho? 
the ſtatute limits the recovery by writ of debt, which imports an 


[. 50. | 
So an action upon the fat. of premanire lies by bill, tho? the 


implies, by original. 1 Rol. 537.1. 3. 3 Infl. 125. 

So, an action upon the ff. 13 R. 2. 5. and 2 H. 4. 11. for 
ſuing in the admiralty, where the cauſe ariſes upon land; tho? 
ot ſtatute ſpeaks of a writ ſuper caſum. 1 Kol. 537.1. 5. Cre. 

603. . | 

90, an action upon the ff. of Winton, 13 Ed. 1. againſt an 
hundred; for the inhabitants may be in cuffodia mareſchalli. 

On motion, proceedings ſhall be ſtaid till the plaintiff gives 
avtce of his place of abode z if he is out of the realm, proceed- 
ws ſhall be ſtaid till his return, or till ſecurity given for the coſts. 
Vat. v. Green, N 12 G. Str. 697-] | | 


(a) Note; The law of theſe two caſes feems very doubtful ; for as ap- 
pears by the caſes below, the contrary has been expreſsly adjudged, as to 
luch ſtatutes as give expreſly a recovery by bill or plaint; and a ſuit by 


ind therefore may reaſonably ſeem to be within the intent of the ſtature, 
only where it is removed into a ſuperiorcou:t, and there proceeded upon. 
_ if this be the caſe, there ſeems no reaſon why any ſuit whatever, by 

il or plaint on any penal ſtatute, can be within the pur view of this ſta- 
We of Eliz. while ſuch bill or plaint continues in the court in which-ic 
vas Commenced, whether che ſtatute on which it was brouglit, expreily 
* thoſe remedies, or leave the method of ſuing to the general con- 


ruttion of law. 2 Hawk. 380, Beſides the ſtatute of Fac, above cited 


wa to take it for granted that actions on penal ſtatutes may indifferently 
rought by writ, bill, plaint or wformatiog, Id, Jbid. 


9 - * 7 , 
* F 


of debt, bill, plaint, or information, an action by qui tam may be 


by bill in B. R. for the ff. 18 Al. 5. does not extend to him: as. 


ſtatute ſpeaks of garniſhment by the ſpace of two months, which 


And therefore, none can ſue upon a penal ſtatute by plaint | 


— 


original; for it is within the equity of the ſtatute. R. 1 Kol. 5 36. 


bill or plaint is an original action, in the court in which it is commenced _ 
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IPlaintiff's attorney may be ordered to give defendant an at. 


count of plaintiff's place of abode, even after trial and point 0 
reſerved. Barnes 126.] ü | 6 
[The declaration may be gui tam, tho? the bill of Middlefes is 
not ſo. Weavers Company v. Forreſt, T. 18 G. 2. Str. 1232. 8 
[But if proceſs is qui tam, and declaration not, it is irregular, | 
for it alters the nature of demand. Barnes 494. Vide Abatement, . 
G. 8.) | | 5 
0 It has lately been determined by B. R. that on a general writ, 1 
the plaintiff may declare as executor or adminiſtrator, c. bit 
not vice vera, fo that the practice of both courts, is now {ſettle . 
to be uniform in this reſpect. 2 Morg. Vad. Mec. 193.“ 15 
* By f. 21 Fac. c. 4. / 3. no officer, &e. ſhall receive, &. N 
any information, bill or plaint, count or declaration, grounded R 
on any penal ſtatute, which before, by this act, are appointed to 
he heard and determined in their proper counties, until the in 4 
former or relator hath firſt taken a corporal oath before ſome of , 
the judges of the court, that the offence or offences laid in ſuch | 
information, action, ſuit or plaint, was or were not committed | ; 
in any other county than where by the ſaid information, Cc. the Rs 
ſame is or are ſuppoſed to have been committed, and that he be- 2 
lieveth in his conſcience, the offence was committed within 2 0 
year before the information or ſuit within the ſame county where Gar 
the faid information or ſuit was committed, the ſame oath to be 1 
there entered of record.“ | | Ft 
Proceedings in a penal action on any ſtatute before the 21 1 
Fac. will be ſtaid on motion, becauſe no affidavit had been filed 9 1 


according to the directions of this act; notwithſtanding the vb. 
form practice had been to file no affidavit : for an act of pariu- Cri 


ment cannot be repealed by non-uſer, and a motion ſeems io be S 
the proper mode of taking advantage of this objection. 2 Term. od 

Rep. 275. EF : | 3 Ln 

*But this does not extend to any ſubſequent ſtatute, fort 80 

[an affidavit of the cauſe of adion accruing within a year need qui tg 

not be filed in an action on ſtatute of uſury, 12 Ann. ff. 2. c. 16. An 

French v. Coxon, M. 11 G. 2. Str. 1081.) of the 

In 350 county it ſhall! be brought, Jide Aion, (N. 10. — Ar 

Ante, (D. Sow © 

As to information by qui tam, &'c. Vide Information, (A. 3 | $4? 
. neral. 

(E. 2.) When an Action lies by Qui tam, &. A; 

| | : 5 action 

An action by qui tam, c. was brought againſt B. before whon The 

he was indicted of felony, for not allowing his pardon 'till fob El. 13 

miſſion to the duke of Lancaſter. 27 Hd. 3. I Kal. 1. 4. It n 

If a man be reſcued, when taken upon a eapas wilagatum 1 commic 

the ſuit of 4, he may have an action 9 tam, c. R. II 7. WF Sh} 
"IN Rol. 1. J. 15. Hut 


So, if he eſcape, an action lies againſt the ſheriff by 4. fu If tl 
lam, Ce. R. Cro. El. 877. K. 2 Cro. 361. 1 Kol. 78. tor ſha 
So, if a ſheriff refuſe to execute a capias ullagatum, and retum By dies 


von eſt invenius. R. 2 Cro. 533. Ney 22, Ys 


ACTI ON upon Seature. 
Yet, for ſuch eſcape, &c. the party may have an action, with- 


our ſaying, 9ui tam, Cc. R. Lut. 123. Vide Cro. El. 652. Me. 


64 
to the king. Mo. 64. 


80 an action by qui tam, Qc. lies, for a battery of the king's 


chaplain in his preſence, _ | 
So it lies in every caſe, where the damage is to the king, as 
well as to the party. D. 2 Rol. 26. | 


$o an action upon a ſtature, which prohibits a thing, but does 


nor give any penalty, muſt be by gui tam, Oc. and not by the 


party alone: as, upon the ff, 32 H. 8. 7. which prohibits the 
ſuing for tithes of groſs trees. R. 2 Cro. 134. RY Fas 

Upon the ft. 2 K. 2, F. de ſcandalis magnatum. 1 Rol. 78. 
R. 4 Co. 13. a. | 


Upon the /f. 13 R. 2. 5. and 2 H. 4. 11. for ſuing in the 


admiralty, Cc. R. Dy. 159. 6. Mo. 64. 
Upon the ſtatute of uſury. Dy. 95. a. 
Upon the ſtatute of apparel. 0. 36. 


An action by qui tam, Sr. mult be ad reſpondendum parti qui 


tam pro domino rege quam pro ſeipſo ſequitur. Cro. Car. 256. 
Jin. 261. | 

Or, ad reſpondendum domino regi et parti qui tam, c. R. Cro. 
Car. 256. Dub. Mo. 64. R. acc. Jon. 261. : 


But an information ſhall ſay only, that the party, qui tam pro 


rege quam pro ſeipſo ſequitur, &c. Cro. Car. 256. Jon. 262. 


If the action be by the king and the party, but the king is nut 


to have any part of the ſum recovered, but only his fine, qui 
am, Sc. may be omitted in the iſſue, and wenire facias. 
Cro. Car. 336. | LEO. | | 

So, if an action be by gui tam, Ic. and the iſſue be joined, 
quod non debet to the party only, it is good. BR. after verdict. 
3 Lev. 37 5. Semb. cont. Hob.,z27 . 

So, it demurrer be joined $ to a declaration only by the party 
qu tam, Cc. Cro. Car. 11. „ 

An action by qui tam, Cc. is the ſuit of the informer, and not 
of the king. Lut. 196. Vide Information, (A. 3.) 

3 party qui tam, c. may be non- ſuited. 3 Lev. 398. 
dav. 56. : | 
Shall pray a Zales, tho' he has no warrant by the attorney ge- 
neral, 3 Lev. 398, _ ENS _ 

A conviction upon an indictment, Oc. will be a bar to an 
«tion by qui lam, Cc. Tut. 202, 208. ; 

The attorney general cannot enter a molle proſequi. R. Cro. 
El. 138. 11 Co. 65. b. Except for the king's part. Cro. El. 583. 


It mult purſue all the requiſnes by /. 18 Eliz. in the cale of a 


common informer. 1 Sal. 30. —_ 8 

Shall not be diſcontinued by the demiſe of the king. R. 
Hut. 82. Co. Car, 10. R. 3 Lev. 207. . 

If the jui tam, Qc. die after verdict, his executor or adminiſtra- 
tor ſhall have judgment for his mciety. R. Hard. 161. if he 
dies after judgment, and his death is luggeited upon the roll, . 


I, : 8 5 
So an action lies by qui tam, Sr. in every caſe of a contempt | 
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So, the defendant may plead privilege as an attorney of 1 


court. R. Lut. 193. 3 Leo. 598. | 

May have niſi prius by proviſo. Semb. 2 Leo. 110. 

[Ir is in the diſcretion of the court whether they will give leave 
to compound; and they refuſed it in an action for ſelling gold 
rings of leſs fineneſs than ſat, 18 Eliz. c. 15. directs. Howell 


v. Morris, M. 18 G. 2. 1 Vilſ. 79.) 


But they granted leave to compound in a proſecution on the 
fat. againſt gaming. 1d. 130.“ 8 


* [If qui tam 15 brought by party injured, the court cannot give 


leave to compound. Barnes 462.] 
After verdict, leave to compound is never given. [b:d.] 
105 affidavit of defendant's poverty, the court will give leare 
to the proſecutor gu? tam io compound with the defendant, tho 
in execution. Brad/haw v. Mottram, P. 5 C. Str. 167] 
On leave to compound a penal action, the king's half of the 


compoſition ſhall be paid to the maſter of the crown-office, for 


the king's uſe. Brown v. Bailey, M. 7 C. 3. 4 B. M. 1929. 


(F) Attion upon Statute by the Party 
ghrieved; when it ſhall be, 


F by a ſtatute a penalty be expreſsly allotted to the party 
grieved, he alone may ſue for it, without ſaying qui tam, C. 
as, upon the flat. 1 & 2 Ph. & Mar. for driving a diſtreſs out 
of the county. _ | 
So upon every ſtatute, which gives a penalty to the party griered. 
So, if it do not give any certain penalty, but damages generally 


to the party grieved. 


So, though it do not limit the forfeiture to the party grieved, 


if it give the penalty, or forfeiture, in reſpe& of the wrong, ot 
diſpoſſeſſion to the property of the owner, and do not limit it to 


any other: as upon the ff, 2 Ed. G13. which ſays, none (hall 
carry away tithes, before he hath Mt forth the tenth part of the 
ſame, or agreed for it with the owner, under pain of forfeiture 
of treble value. 2 Inf. 650. Vide Dett. (A, 1.) 

So, if a ftatute provide a remedy for the party grieved, though 
it do not give any expreſs penalty or forfeiture, he may have 20 
action upon the ſtatute. 2 Inft. 486. | 

As, upon the f. W. 1. 20. againſt misfeaſors in parks or fiſh- 

ponds, the owner may maintain an action in his name alone, 4 
well as by qui tam, &c. 2 Inſt. 200. ES ; 

So, in every caſe, where a ſtatute enaQs, or prohibits a thing 
for the benefit of a perſon, he ſhall have a remedy upon the ſame 
ſtatute for the thing enacted for his advantage, or for the recon- 
pence of a wrong done to him contrary to the ſaid law. Pr Halt 
Mod. Ca. 26, 27. Ws, 

An action by the party grieved is not within the f. 18 Eli. 5 
zs & common informer. 1 Sal. 30. N. 1 And. 116. G) 


of 
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(G) when a Statute ſhall be Recited. | 


F an action lies for an offence at common law, and afterwards 


a ſtatute is made againſt the ſame offence, if the action is 
brought upon the ſtatute, the ſtature muſt be rehearſed ; other- 


wiſe it does not appear, whether the action be upon the ſtatute, | 


or at common law. LZut. 1548. 


As, in an action upon the fl. 5 R. 2. and 8 H. 6. for a forcible | 


entry, or detainer. Lut. 1548. 


In an action upon the ff. W. 1.20. De malefaforibus in parcis. 


Lut. 1548. 2 Inſt. 200. 


So, if a ſtatute make a new offence, which was not ſo by the 
common law, the 2 | ya | | | 
As, in walte againſt tenanrfor life, or years. Reg. 73. Lut, 


(H) Chen it need not. 


UT if a ſtatute extend a remedy, which was at common 
LJ) law in ſome particulars, it need not be recited, Dy. 83. 5. 


8. 4. b. | | 
* in waſte againſt a tenant in dower or guardian, the ſtatute 
need not be rehearſed; for there was a prohibition of waſte 
againſt them at common law. Reg. 73. Lut. 1548. 

So, in debt by an executor, or adminiſtrator de bon?s aſportatis 


&c the ſtatute is not rehearſed; for debt lay at common law in 


other caſes, Lut. 1548. : 
So, in an action upon the /. 2 R. 2, 5. de ſcandalis magnatum, 
the ſtatute need not be recited, R. 2 Mod. 99. Vide aFian upon 
the caſe for defamation, (B. 3.) | | 
In an aſſiſe for tithes, the fl. 32 H. 8. 7. need not be rehearſed, 
Dy. 85. a. 3. 5 | | 
g yay title or preamble need not be mentioned, Mod. Ca. 62. 


So, where a ſtatute gives a writ, and ordains the certain form 


of the writ, the ſtatute need not be rehearſed. Bro. Parl. Ty 
Lut. 1548. Ras 3 
So, if the action be not founded upon a ſtatute directly, but 
upon a collateral fact, the ſtatute need not be recited : as, in a 
quare impedit by the king upon a ſimoniacal contract, the ,. 
21 Elix. 6. need not be recited. Lut. 1093. 
When a ſtatute need not be recited, it is ſufficient, that the 


plaintiff in his declaration ſhews his caſe to be within the purview 


of the ſtatute, and concludes contra formam flatuti, Semb. Lut. 
202, 208, 212, 1 Sal. 212. FT 5555 

If he miſrecite the beginning of the ſtatute, and conclude con- 
tra formam a generally it will be well. Semb. Cro. Car. 2 32, 
Wide peſt, (I.) 


If it be founded upon ſeyeral Rarures, contra formam flatuti is 


tad, Lut. 212, 


80. 
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So, contra formam flatutorum, where it is founded only upon 
one. R. Tel. 116. Vide Pleader, (2 S. 10.) 985 

But, where an offence is probibited by ſeveral ſtatutes, if only 
one is the foundation of the action, and the others are explana- 
tory, it is ſufficient to ſay, contra formam fatutt ; as, in an action 
againſt the hundred. Tel. 116. Vid Pleader, (2 S. 10.) | 

In an information for 20/. fer menſem for not coming to church; 
for ſeveral ſtatutes require the reſorting, to church, but the f. 
23 Elix. only gives the 20l. per menſem. N. 3 Lev. 61, 

If there be debt by an aſſignee for a debt to a bankrupt, *wigere 
fratuti, is ſufficient. R. 2 Bul. 26. | | 

So, if a declaration conclude contra formam fatut?, where there 
is no ſtatute in the caſe, it will be ſurpluſage. 1 Sal, 212. 

If a declaration conclude fo, where there are ſeveral treſpaſſes 
and only part within the ſtature, the words, contra formam ſtatuti, 
ſhall be applied only to that part. R. 1 Sal. 212. | 


(1) how a Statute ſhall be Recited. 
F an act of parliament be recited or pleaded, the day, year, 


q 


and place of the making ef it muſt be ſhewn, 
It the plea miſtake the day of the commencement, or conclu- 
ſion of the parliament, it will be bad. Semb. Cro, Car. 232. 
Though it be in a private act, and nul tiel record is not pleaded; 
for the court ex officio will take notice of the commencement, pro- 
rogation, and every ſeſſion of parliament, and conſequently, (if 
they are miſtaken,) that there is no ſuch act. R. 1 Lev. 296. 
And if the ſeſſion was held by prorogation, the ſhorteſt and 
ſureſt way of pleading is, ad ſefſronem parliament. tent. ſuch a day, 
and year, in ſuch a place. 2 Cro. 111. Lut. 140, 1409. 
For, if the parliament commenced quinto Elizabetha, and was 
prorogued ad ofavum Eliz. and then the act paſſed if it be pleaded, 
ad parliamentum tentum octavo Eliz. it is bad. R. Pl. Com. 79. 4. 
R. 2 Cro. 111, 139. Cont. Dy, 95. a. | 
(Plea of an act of inſolrency of 2 G. whereas the parliament 
began iſt George, held naught. 1bot/ham v. Cook, M. 5 & 6 6.2. 
Fort. 372. | = A 
[Plea of an act of 8 & g V. bad; it muſt be of the 8th year, 
in which the ſeſſion began, Mun v. Stedman, H. 8 G. 2. Fort 
72. ä < 
, So, where the parliament was ſummoned 23 Fan. 1 Fl. 
and, then prorogued to 25 Fen. if it be pleaded, that by a ſtatute 
zn parliaments inchoat' 23 Fan. et tune prorogat” uſque 25 Fan. edit' 


it is bad; for the parliament did not commence till 25 Jun. 


R. Dy. 203. a. | 

So, if it be pleaded by a ſtatute made 2 Nov. 2 £ 3 Ed. 6. 
it is bad; for the {ame day cannot be in two years. R. Mo. 302. 

So, if a ſtatute be pleaded to have been made 29 Elia. where 
the parliament commenced 28 Eliz. it will be bad. K. 3 L. 
333. K. 1 And. 295. Vide Lut. 1117. EE 

Or, at a ſeſſion 18 Feb. 14 Car. where the prorogation was to 
18 Feb. 15 Car, Semb. Ray, 191. 80 
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80 if a declaration be upon a general ſtatute} and conclude 


contra ſormam flatutt made 2 H. 8. where it was made in another 
reign, or in another year of the ſame king, it will be bad. Sav. 42. 


[A miſtake in the commearement of the parliament is cured 
by concluding contra formam flatuti in co caſu edit” et provis, 
Wendham v. Palgrave, M. 6 G.. Fort. 372. Sir. 214.] 

It is ſufficient, that ſo much of a ſtatute is recited, as concerns 
the matter in queſtion ; and therefore, if it be ſaid, inter alia 


inactitatum fuit, it is well. R. Pl. Com. 65. a, Vide in Phader, 


2 8. 3.) | | 
If the party recite ſo much of a ſtatute, as makes for him, it 


is ſufficient; though he omit a proviſo, or other clauſe, that 

makes againſt him. R. Pl. Com. 105. 4. R. 2 Cre. 139. 

If, in the recital of a ſtatute there be a material variance, it is 

bad; as, if the time or place of the making of it be miſtaken, 

R. Lut. 140. Vide ſupra. © 55 Is 
If it be recited in conjunctive words, where it is in disjunctive. 


Ei. Cre. El. 96. 697. 5 
If the party recite the title of an aQ, and it be mif-recited; 


though the recital was not neceilary. K. Mod. Ca. 62, 3, 


2 Sal. 60g. | | 
So, if he recite the ff. 5 El. of perjury, guod guilibet, Fc. 


admitteret et forisfaceret, &c. for, amitteret, R. 2 Cro. 133. 
If in a recital of the f. 8 H. 6. 9. if any feoffment or diſcon- 


tinuance thereof be made, there ñ, be omitted. R. Cro. El. 697. 
But a ſmall, or immaterial variance does not prejudice. 
2 Bil 47, 51. as, if an act ſay, if a recovery be in aliguibus curiis, 


and it is recited, in aligud curid. R. Cro. Car. 523. 

[So, in an action on 9 G. 1. c. 22. declaration for Loniagſſy 
ſetting fire to two ſtacks of oats, is good, tho” the words of the 
act are unlawfully and malicioufly. Allen qui tam v. Hundred of 
Kirton, M. 13 C. 3. 3 Wif. 316.] | 


So, where it is a material variance from a general ſtatute, if - 


the declaration conclude contra formam ftatuti in hujuſmodi ca ſis 
edit”, and not, contra formam flatuti predie?, it is well. Lut. 140. 
Vide Pleader, (2 S. lo.) | | | | 

So, if the defendant ju'tify by force of a general act, and con- 
clude, contra formam ſintuti 6 Elix. where it was leup. Ad. 6. it 
will be good. R. 1 Brotunl. 196. 


So, if the declaration miſtake the day, or year, of the ſtatute. | 


Per Shute, Sad. 42. * | 
50, if a ſtatute miſ-recited in the commencement, &. be ad- 


mitted by the plea, Oc. it ſhall not afterwards be aſligned for 


error. K. 2 Cro. 139. 


As to amendment in actions and informations on penal ſtatutes. 
V ide Amendment, (2. $A 2.3 | | 


ADDITION. 
Fide Abatement, (E. 22, F. 22, &c.—H. 4.) Prader, 5 9. 
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of 
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Dan. 243. 4 Ed. 4. 21. a. 


ADJOURNMENT: 


ADJOURN M E N T. 
(A) Adjournment of the Term. 


((A. 1.) When it may be. 


DJOURNMENT of the term is, when it is prolonged u 


on. 85. | | i | 
The C. B. ſhall not be removed without notice by adjourn. 

8 | | | 

So B. R. and the court of pleas in the excheguer ſhall alfo be 

adjourned. 4 Ed. 4. 21. 8. Bs | 
An adjournment may be to another day or return, with a pro. 

viſo, that there ſhall be no proceedings upon demurrer, ſpecial 


verdict, or hearing for judgment, but only for motions, continu- 


ance of proceſs, and joining of iſſues. C70. Car. 11, 
When the terms begin, &c. Vide in Temps, (C. 1. Kc.) 


(A. 2.) How it ſhall be, 
The adjournment of the term ſhall be by a writ of adjourn 
{ 


ment. 4 Ed. 4. 20. B. | | | 
And, if the king iſſue a proclamation for the adjournment of 


me term, that warrants the chancellor to iſſue a writ for the ad- 


journment. 1 And. 279. ; 

Or, there may be a proclamation to give notice of the adjourn- 
ment. Jon. 84. Cro. Car. 11. 

The writ ſhall be read in the court by the puiſne judge there, 
after three proclamations made to hear it, and then the cryer 
repeats the effect in Engliſh, and the court riſes. C0. Car. 12, 13. 
Dan. 244. Dy. 225.6. | | 

And it ſhall be read upon the eſſoin day of the return, from 


which it is adjourned. Jon. 84. Co. Car. 13. Dy. 225. 6. 


And the court may hear motions, Ic. the ſame day. Fon. 84- 


4 EA. 4.21.4. 


The court ought to fit the guari die poſt of the return, to 
which the adjournment is made. Dan. 244. Cro. Car. 14. 


30. 129. : 
Unleſs there are ſpecial words in the writ. Vid Dan. 244- 


(A. 3.) The Effect of an Adjournment. 


The adjournment of the term does not adjourn the Chancery. 


* 


But it may be prohibited from hearing of cauſes, by procla- 


mation. Cro, Car. 11. 


If the term be adjourned from one return to another, it ſhall 


be taken excluſive ; for the return, from which, is not adjouraes 3 


+. 


angther day, or place. Terms de Ley verb. Adjournnen, 


ADJOURNMENT, 


as, if the adjournment be from Odd. Mic. to Menſ. Mich. the 
adiournment does not commence till the morrow after the fourth 


day from O&. Mich. 1 Rol. 130. J. 27, 30. Fon, 85. 2 C. 


16. Cro. Car. 12. 


And an appearance upon O&. Mzch, is well, and ſhall be en- 


tered. R. 1 Rol. 130. J. 30. 


So, at the return to which it is adjourned, the juſtices ſit at 


the eſſoin. 2 Cro. 17. 


And B. R. may fit before the quarts die pot; for they pto- 


ceed de die in diem. 2 Cro. 17. 


C. B. where proceſs is returnable only at the comm veins; 


do not ſit till the guarto die 72 2 Cro. 17. | 
But where the return itſelf is adjourned, nothing can be do 


upon the ſame return: as, if the term be adjourned in Ofabis 
Mich, uſque Menſ. Mich. there can be no appearance upon Oc. 


Mich. for that was adjourned. 1 Rot. 130. J. 33. 4 Ed. 4. 


21. d. 5 
So the efſoin cannot be upon Od. Mich. for that return does 


not begin. 1 Rol. 1 30. J. 35. | 

So cn infant cannot be inſpected, tho' he will be of full age 
before the day to which the adjournment is made, without con- 
ſent. 1 Rol. 130. J. 20. Semb. cont, 2 Cro. 230. Semb. acc. 
2 Cro. 445, 6. | 1 

So, if the continuance be de O8. Mich. ad O8. Hill. the plea 
will be diſcontinued ; for all continuances muſt be ad Menſ. 
Mich. and de Menſ. Mich. ad O8. Hill, R. 1 Rol. 130. l. 10. 
OK 9 | | : | 

So every thing to be done at a return which was adjourned, 
ſhall be done at the day to which the adjournment was: as, if 
a bond be to appear O#. M. before which the term is adjourned 
to another place and day, an appearance there is ſufficient, R. 
Me. 430. Cro. El. 466. = 72 


If there be an adjournment of -all writs, pleas, Sc. a plea by | 


bill in B. R. ſhall not be adjourned. 1 Ro. 130. J. 38. 

If there be an adjournment ad Quind. Mich. apud Windſor, 
it cannot be adjourned u/gue Quind. Mich. from Windſor to Weſt 
minfler ; for the ſeſſion at Windſor was the quarto die poft, and 
the 8 return cannot be afterwards adjourned in part. 1 Sid. 
27 | 8 | 


Adjournment of Allie. 


Vide Mee, (B. 25.) 


Adjournment to, and of Parliament. 


Vide Parliament, (L. 6,—N.) 


ADME A- 


* 
2 * ; 


$3$ 


Py an exe. 
cutor or 
adminiſ- 
ti ator. 


granted, vide Adminifrator, (B. 1. &c.) 


miniſtrator, (C. 1, &c.) 


9 


Sy 
ADMEASUREMENT. 


La of Dower. Vide Dower. 
— bt Paſture. Vide cane non, (1, 


r _ A A 
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ADMIN ISTRATION 
- (A) Adminiſtration, | 

By whom it ſhall be. 
HE . of the verſongl eſtate of every perſon, 
after his death belongs to his executor, or adminiſtrator, 


When, by whom, to whom, and how adminiftration ſhall be 
Who ſhall be executor de ſon forts and how charged, vide di 


) Executor. 
(B. 1.) How appointed. 


UT a man, who makes a will, may thereby make his ex- | 
ecutor. 
und any words, that denote the intent of the teſtator, that 
ſ.-.: an one ſhall have the care of his perſonal eſtate, are ſufficient 
ti :onititure him his executor 2: as, if he wills, that A. ſhall hare: 
the adminiſtration of his goods. Ment. Off. Exr. 12. 


That 4. ſhal! have his goods to pay his debts, Oc. Of. 
Exr. 12. 
That 4. ſhall. have the reſidue of his goods, as his legacies no 
if he gives ſecurity to perform his will. Of Exr. 13. 
hat A. ſhall be overieer, and ſhall have the rule and diſpoſ | 
tion of his goods, and payment and receipt of his debts dung 
the non-age of his executor; he ſhall be executor during the in- wh 
fancy of the other. Jbhid. 
Or, that none ſhall have any dealing with goods, ence £ 
during the min:.;:ty of his ſon. R. Cro, El. 43. | 
That his wife foal pay all, and take all. Cro. El. 43. 24 
So, if he naue A. his executor, and afterwards deviſe good! ad 
to A. and B. to diſyoſe of for his ſoul; both are his executors. — 
Bro. Exr. 98. beſo 
So, if he name A. his executor and that B. ſhall adminiſter | 
with him, or in aid of him. Of. Exr, 13. Dy. 4 4 in whic 
Marg. 27 


without more, he is not a co-executor, 


But if B. be made overſeer to the executor, or a co-adjuto% 
Of. Exr. 13. 


Atl 


N. 
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A teſtator may name one, or more his executors, 
Or, one for goods in one country, or kingdom, and another 
for goods in another country. Off. Ext. 47. Dy. 4. 4 ꝛ ! “ 
Or, one for part of his goods, another for ſuch. a part. . 
Exr. 17. ; „ Es, - 
So he may name ſuch an one for his executor, for ſuch a time, 


and afterwards another. LB. | 


Or, ſuchi an one to be his executor upon ſuch a condition, or 
comingency. . Ex”. 15. Mo. 12. K. 3 Leo. 3. 

Or, that upon ſuch a condition to be performed 4. ſhall be 
executor, otherwiſe B. Q. Ker. 16. 1 Kol. 889. J. 5. 1 
Leo. 229. | | £ | 

But where the condition is ſubſequent, A. ſhall be executor, 
ill a breach. O. Exr. 16. Dy. 4. a. in marg. Vide 1 Leo. 229. 

And where the condition is repugnant, as, that one of the 
executors ſhall not adminiſter, it will be void. Of. Ex”. 19, 20. 
K. Dy. 4. 8. | = | 


Who may make an executor, and who not. Vidz Deviſe, (G.— 


r 
(B. 2.) Who may be an Executor. 


A teſtator may name every one, that he pleaſes, to be his (B. 2.) 
executor. ES, | | A CO 
Tho' he be a villein. Vide Co. Lit. 124. a. Off. Exr. 234, MO 
An infant, or in wentre ſa mere. Vide Off. Exr. 307. 
A feme- covert. Vide Of. Exr. 281, 291. . 
An alien. Off. Exr. 22. Cro. Car. g. 
So, a man outlawed. Id. = 
Or, convicted, or attainted · Mid. 8 0 
So, a monk, fryar, Sc. tho? dead perſons. Of. Exr. 22, 3. 
bo, if an executor become a bankrupt, the probate by him 
ſhall not be revoked, R. Skin. 299. 8 \ 
But a corporation aggregate cannot be an executor ; for it can- 
not take an oath to make probate of the will. Semb. Of. Har. 25. 


So the king may be an executor. 4 Inſt. 335. 


| B. ) 
But the king ſhall appoint commiſſioners to adminiſter for him, 10 king. 
who ſhall ſue, and be ſued. Bid. 8 ; 


(B. 4.) When an Executor may refuſe, 


| But an executor may refuſe before ordinary, to be executor, 
and his refuſal ſhall be recorded by him. OF. Ex”. 54. 

And if the biſhop himſelf be made executor, he may refuſe 
defore his commiſſary, Ibid: | 
And if the executor ſend a letter, Ec. to the ordinary, by 
which he renounces, and the refuſal be recorded, it is ſufficient. 
If. Ex 54. R. Cro. El. 92. 1 Leo. 135 | 


I9 
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So if a debtee, being named executor, ſue the ordinary for the 
debt that amounts to a refuſal. Off. Ew. 54. (a) 

So, if an executor plead, never executor, nor ever adminiſtereq 
as executor. 9 Co. 36. b. 8 

But after adminiſtration, an executor cannot refuſe. h Ed. 4, 


47. Pl. Com. 280. 6. K. 9 Co. 37. 6. ROS 
So, after an oath taken before a ſurrogate, he cannot refuſe, 


- tho” a caveat be entered. R. 1 Vent. 335. 


And if adminiſtration be granted upon a refuſal, after he has 


adminiſtered, it may be repealed. Vide Adminiſtrator, (B. 1, 8.) 


And if the executor refuſe, and adminiſtration be granted, he 
cannot afterwards prove the will. R. 50 Ed. 3.9. D. 36 H. 6. 


8. 4. R. Cro. El. 92. R. 9 Co. 37. a. 


So, he cannot accept the executorſhip, and afterwards refuſe z 
term for years, &c. R. Lat. 260, 261. R. 1 Sid. 266. Poul. 127, 


Vide pofl, (B. 10.) | | 
Yet, if an executor does not refuſe, but only makes defaul: 


upon a citation to prove the will, and upon that adminiſtration is 


granted, he may afterwards prove the will. 7 Ad. 4. 13. 4. 
10 H. 7. 18. 3. Videg Co. 37.6. | 
So, if one executor appears and proves the will, although the 
other refuſes, he may afterwards prove the will ; for he continues 
executor, notwithſtanding his refuſal. 9 Co. 37. 1 Sal..307, 
Adm. Bend. 15. 1 And. 27. „ ö 
[If there are two executors and one renounces, yet he may ſtil 


- Come in whenever he ee and demand probate ; but if both 
"renounce, and admini 


ration is granted, it is otherwiſe. Robin- 
fon v. Pet, P. 1734. 3 2. V. 249. Rex v. Simpſon, H. 4 C. 3. 
3 B. M. 1463.] 5 | 

And may releaſe a debt, and ſhall be joined in 'a ſuit, &. 
5 Co. 28. a. Vide 9 Co. 37. Vide Pleader, (2 D. 1, 2.) | 


(B. 5.) When his debt ſhall be releaſed. 


When an executor is indebted to the teſtator, his debt ſhall 
be releaſed ; for the executor cannot maintain an action againlt 


* himſelf. Of: Exr. 44. 1 Sal. 305. Vide Releaſe, (A. 2.) id 


the notes to Co. Lit. 264. b.— Hargrave and Butler's edition.“ (O 
And therefore, if the executor was indebted upon bond, or 
otherwiſe, to the teſtator, the debt ſhall be releaſed. R. 5 C. 
136. a. 1 Rol. 934. 1. 47. Co. Car. 373. Adm. 1 Sal. 300. 
So, if the teſtator make one debtor his-executor, where ſeve 
are jointly bound or indebted to him, it ſhall be a releaſe to all. 


D. Cro. Car. 372, 551. 1 Sal. 300. | 
So, if he make the wife of one obligor, or debtor his exect- 


trix. N. Hob. 10. R. Mo. 855. 


(a) The reaſon of this ſeems to be, that where there is no executor, 
and before adminiſtration granted, the ordinary has the cuſtody of the 
goods of the deceaſed ; but where a man is appointed executor, he comes 
in place of the ordinary, and may retain his own debt, there being no. 
body whom he can ſue aſter he has accepted the office of executor ; but 
by ſuing the ordinary, before he has ated as execu:or, he ſhews that he 
conſiders the deceaſed as having died without appointing an executor, 
and therefore ſuch act may reaſonably be taken as 4 renunciation o 


office. 


04% Vice note (i) in the nes: page 5 


q 
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Tho' the executor does not prove the will, nor adminiſter, 
Rr Sales EET 8 900 | et 
So, if he make his debtor and others Eis executors, the debt 


is releaſed ; for they muſt all join in a ſuit. Of: Exr. 44. 


| Vide 1 Sal. 300. . 


If a man deviſes all his real and perſonal eſtate not before de- 


viſed to his two executors, as tenants in common, and one of 


them is indebted by bond to teſtator; this debt (notwithſtanding 
the ſtrongeſt parol evidence to the contrary) is not releaſed, and 
he ſhall account with the other executor and reſiduary legatee for 
the money. Brown v. Selwin, M. 8 G. 2. C. T. T. 240.) 


And if the executor, who was indebted to the teſtator, dies, | 


an action does not lie againſt his executor or adminiſtrator for the 
debt; for a perſonal thing ſuſpended is extinct. Of. Aar. 45. 
Nor againſt the ſurviving executor, where there was another 
executor. NR. 1. Sal. 308. a | os | 
Tho! he dies before he adminiſters. OF. Exr. 45. 
Ot, does not join in the probate of the will. 1 Sal. 308. 


If the obligor make the obligee executor, who agrees; the 


debt ſhall not be diſcharged, but he may retain aſſets to the value. 


35. i 2 | Ts 
If the teſtator make his creditor his executor, the action ſhall 


be releaſed, but the debt remains, for which he may retain. 
R. per 7 Juſt. Pl. Com. 186, Co. Lit. 264. b. Vide, pofty 
C. 1, 2. ä 5 „ | 

| But if A debtor be executor, tho? the action be releaſed, the 
debt ſhall be aſſets in his hands for ſatisfaction of other creditors 
and legatees. Pl, Com. 186. 4. R. Tel. 160. Per three F. Cro. 
Car. 373. Vide Aſſets, (C.) 


If A. and B. are bound to D. and A. makes D. and F. exe. 


cutors, and D. refuſes, the debt is not releaſed. N. Jon. 345. 
Vide 1 Rol. 934. l. 38. | 


So, if a man make the executor of one obligor or debtor his 


executor, it is no releaſe of the action, for the other obligor or 
debtor may be ſucd by ſuch executor, if he has not aſſets of the 
other obligor in his hands. R. Cro. Car. 372. 1 Kal. 934. J. 27. 
Hutt, 128. Jon. 345. 1 Sal. 305. | 575 

So, if a woman executrix take to huſband the debtor of her 
teſtator, the debt is not releaſed, but the action ſuſpended only 
during the coverture. Co. Lit. 264. 6. 8 Co. 136. a. Cro. El. 114. 
I Rel. 934. J. 52. 1 Sal. 306. 326. R. 1 Leo. 320. | 
So, if the 1 commit adminiſtration to the debtor of an 
inteſtate, it is no releaſe of the debt. R. 8 Co. 136. a, 1 Rol. 
934. 4. 42. KR. 1 Sid. 79. Adm. 1 Sal. 306. (a) | 


% The reaſon given in the firſt of theſe caſes is equally. applicable to 


the ſecond, and therefore ſeems not to be the true reaſon ; the true rea- 5 
lon is, that in the firſt caſe the executor being appointed by the teſtator, 


he ſhall be taken, if nothing to the contrary appear on the face of the 
Will, to have intended a releaſe of the debt, asa recompence for his trou- 


dle; but the adminiſtrator not being appointed by the deceaſed, but by 


we ordinary, no ſuch intention can be preſumed, 


So, 


% 
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aſſets of the obligor who died. R. 2 Lev. 73. 


| before the ordinary, it ſhall not be a releaſe. 1 Sal. 301, 30). 


(B. 6.) 
He muſt 
make pro- 
bate of the 
will. By 
whom the 
probate 
ſhall be, 


on; and conſequently the cognizance thereof, belonging then 


| to the lord. 9 Co. 37. b. Of. Exr. 62. Adm. 2 ift. 241. 
Eg. Ca. 207. &. 


 niſtrator, (B. 3.) 


niſirator, (B. 5.) 
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So, if the execntor of one obligor make the obligee his exe. 
cutor, he may ſue the other obligor, if he 1s not ſatisfied by the 


So, if the obligor make the obligee his executor, and there are 


not aſſets, he may ſue the heir. 1 Sal. 304. ED | 
So, if the obligee make the obligor his executor, and he refuſes 


(B. 6.) The Duty of an Executor. 
6 *There were als before there was any eccleſiaftical juriſdidi. 
ſolely to the civil magiſtrate. Burn's Eccl. Law, Title, Wills, Pu- 


„ | 
*And the better opinion ſeems to be, that the probate of teſta- 
ments belonged to the county court, or to the court baron of the 
ſpective lord of the manor where the teſtator died. Id. Ib. 
The probate of wills does not belong to the ſpiritual coun by 
the civil, or canon. law. Seld. Orig. of Eccl. Juriſd. of Teſs 
ments, cap. 1, 2. Ey. Ca. 207. EL RCA | 
Nor originally by the common law. Per all the N. 11 H.). 
12. b. 5 Co. de Jure Eccleſiaſtico, 16. b. 9 Co. 37. 6. Per tus 
FJ. the others cont. 1 Sid. 46, 371. "wy 
But it was eſtabliſhed to the ſpiritual court before the time of 
Hen. 2. Seld. Or. of Bccl. "5 of Teftaments, cab. 5, 6. 
And now belongs to it only for things perſonal. Cro. Car, 395. 


Eq. Ca. 207, 8. | 
Yet, by the cuſtom of ſome manors, probate of wills belongs 


- 


And this, in a will of goods, as well as of lands. Ax. 62. 
If the teſtator had bona noiabilia, the probate belongs to 
the archbiſhop of the province. Vide Off. Exr. 64. Vide Adu 


| $0 the probate of the will of a biſhop belongs to the arch 
biſhop of the province, tho? he had no goods out of his dioceſe 
4 Inft. 335, yn : 

If the teſtator had not bona natalilia, it belongs to the biſhop 
df the dioceſe generally. Yide Adminiftrator, (B. 5.) 

Or, if he die within a peculiar, to the judge of the peculiar. 

What are bona notabilia, Vide Adminiſtrator, (B. 4.) 

If the probate be by a biſhop, or other inferior judge, when i 

does not belong to him, it is void, R. 5 Co. 30. 4. Vide Adu. 


But if it be by the metropolitan, when it does not belong i 
him, SY only voidable. R. 5 Co. 30. a. Vide Adminifirat, 
[And it muſt be avoided before probate ran be granted by tht 
biſhop. Rex v. Loggan, H. 4 G. Str. 73.] 

The ordinary cannot infiſt upon ſecurity from the executor be. 
fore the grant of the probate. 1 Sal. 299. *1 Lord Raym. 055 
| — 


/ 
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Or, refuſe to grant probate to the executor, quia incapax, by 
the canon Jay. . KR. 1 Sal. 299. Sho. ee 5 | 
And if he refuſe the probate to him, who ought to have it, a 
mandamus lies againſt him. 1 Sal. 299. Vide Mandamus, (A.) 

If he refuſes to grant a probate, pending a commiſſion of ap- 
praiſement; a peremptory mandamus ſhall iſue. Rex v. Bette: 


worth, H. 3 G. 2. Str. 857.] 


So by the St. 21 H. 8. 5. The executor, or adminiſtrator, (B. 5.) 
calling two creditors, or legatees, or otherwiſe two other honeſt Exhibit an 
perſons, in their preſence and by their diſcretions ſhall make a inventory. 

true and perfect inventory of all the deceaſed's goods and chat- 
tels, c. and one part thereof on oath deliver to the ordinary, 
and the other keep himſelf. e e 
The ordinary ſhall not refuſe the inventory tendred. 
Ie cannot fallify an inventory at the ſvit of a creditor; and 
if he does, prohibition ſhall go after ſentence. Catchfide v. Oving- 
ton, T.6G.3. 3 B. M. 1922. ae 
And may convene the executor to make or refuſe probate, and 
bring in an inventory, &c. 5 Mod. 247. cont. . 
And ſhall deliver a copy of the teſtament, or inventory, to 
any requeſting the ſame, taking no more for ſearch and copy 
than is due to the ſcribe for regiſtring the ſame, or 1d. for every 
ten lines ten inches in length, at his election. „ | 
But the inventory contains only goods, chattels, wares and mer- 
chandizes, and not things in action, Sc. Ray. 477. | 
Nor, by the S. 21 H. 8. 5. Money by the ſale of lands de- 
viſed to be fold. | 8 Z . 
So the ordinary may reſpite, or diſpenſe with the inventory, _ 
if the debts and legacies are paid. Ray. 471. | N 


+ 


61, Tho' a legatee ſues for it, who will not accept his legacy, 
to when it is tendred. R. Ray. 471. | 
1 9 x, Hos 
By the S. 21 H. 8. 5. The ordinary ſhall take for probate of (B. 8. 
<- the teſtament, regiſtring, and inventory. 6d. only for the ſcribe, Charge of 
oe. when the goods of the deceaſed exceed not 51; when they ex- probate or 
ceed not 40l. - 35. 6d. only, wiz. 28. 6d. for the ordinary, entory. 
hop and 12d. for the ſcribe z and when they exceed 40l. but 5s. 
Half to the ordinary, and half to the ſcribe, or inſtead thereof 14. 
J for every ten lines ten inches in length, at his eledtion; and like 
rates for granting adminiſtration, c. on pain of 10. to the 
of king and party grieved for every offence, and ſo much to the 
I party grieved, as he takes contrary to the act; ſo as the teſta- 
. 2 be exhibited in writing with wax affixed ready to be 
to leated. . „„ | | 5 
2 And if he takes more, it will be extortion. Vide Extortion, 
(A. 2.) Vide Off. Exr. 188. | 
; the Tho' the probate be not annexed to the teſtament itſelf, but to | 
2 tranſcript of it, be ſhall take nothing for ingroſkog the tran- ; 
be. ſcript. . R. 4 Inſt. 336. 3 Inft. 149. : Ty 
64.0 IR ON 2 And 
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And if the teſtament be written in paper, and tranſcribed in 
parchment, and brought to the ordinary, he may regiſter and fx 
the ſeal to the one or the other; but he ſhall take only ge. for 
the whole. 3 Inſt. 149. 3 eee 

© $0 he ſhall take nothing for the examination of the tranſcrip 
with the original, but what is agreed. 3 Infl. 150. 


(B. 9.) What things he may do before Probate. 
But the property of the goods is veſted in the executor befor 


probate. Fl. Com. 280. „ 9 
And he may adminiſter them. Pl. Com. 280. 5. N. 2 4 


150, 1. | | 

| 1 5 give and alienate them. Pl. Com. 280. 3. Off. Ear. 3 if 

So he may releaſe a debt before probate. Pl. Com. 281, 4. | 

9 Co. 38. a. 39. a. Co. Lit. 292. b. | = ta 
280 he may demiſe lands deviſed in the teſtator's will, before 2 
probate. 2 Bl. Rep. 694. | . (1 

Pay, and receive debts. Off Exr. 49. Hut. 31. 5 F 
So a releaſe to an executor before probate is good, if he afer ge 
wards prove the will. R. 1 Rol. 917. I. 2. Ben Bal 21 
8o he may aſſent to a legacy. Off. Exr. 419. ro 
So if A. take adminiftration, and take goods out of the poſ. * 
ſeſſion of the executor, treſpaſs lies againſt him; for the adni- — 
iſtration is id. R. M 8 : 
So he may commence an action before probate, tho” he ful : 
not declare. 1 Sal. 302, yo.. f wn a 
Or, avow for rent, incident to a reverſion for years, which be Pr. 
has as executor. 1 Sal. 302, 30). 1 - 
So he may be ſued before probate. Nl. Com. 280. b. Hut. zi aten 

So after probate an executor may have treſpaſs againſt hin, FR 

who takes goods after the death of his teſtator by an adminift- 3 
tion granted to him. R. 2 Bul. 268. 4 xn 

But an executor cannot maintain an action before probate N 
Pl. Com. 280. 5. 9 Co. 38. a. *1 Lord Raym. 364.“ the » 
Vet treſpaſs, rover, &c. for goods taken out of his own pol. If, 
ſeſſion he may maintain before probate ; for there a profen of . WP 
letters teſtamentary is not neceſſary, Of. Ext. po, 2 9 
So, debt, for goods of the teſtator ſold by himſelf. O. Ex. 51, BR. 7 
So, if A. be executor for ſo many years, and afterwards I. be ” * 
named executor, and A. prove the will; after his time expired, wel 
B. may ſue, without any other probate. Ca. Ch. 265. 29 ol 
So, if an executor commence an action before probate and al. I 8 


terwards prove the will, it ſhall be good by relation between the Hactioa, 


parties. R. 3 Lev. 58. 1 Vent. 370. Shin. 23. R. 1 Rel. 9. Mae 3. 


J. 10. for it is ſufficient, if the probate appears upon the decl- On, ; 


ration. the an. 


[If an executor before probate files a bill, his ſubſequent pror- 


in 


ing the will makes the bill good. Humphreys v. Humphre) 
H. 1734. 3 P. W. 349. L Mult it not be before n, 
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Yet an arreſt before probate is not good as to a ſtranger, cho 

he afterwards prove the will. KR. 3 Lev. 58. 1 Vent. 370. 
Lin. 22, 3. | | 

: 80 2 cannot commence an action before admi- 
niſtration granted. 1 Sal. 303. 


the Goods of the Deceaſed. 


ol his teſtator, or inteſtate, veſted in him before his actual poſ- 
ſeſſſn. 82 | 
takes them before he has actual poſſeſſion of them. K. Cre. 
El. 377. Vide poſt, (B. 13.) Vide attian upon the caſe upon trovery 
B.) | x. 


And tho” he do not prove the will for a long time after the 
death of the teſtator, yet the property ſhall be adjudged in him 
immediately upon his death. 2 Rl. 554. I. 10. Ee” 

So, tho' adminiſtration be not granted for a long time, yet when 
it is granted, it veſts the property in the adminiſtrator, by rela- 


Mich. 9 Ann. R. 2 Rol. 5 54. I. 15, 25. gs 
If the teſtator had a term for years, this veſts in the executor, 
or adminiſtrator ; and he cannot refuſe it, though it is worth vo- 


thing. R. Lat. 260, 261. R. 1 Sid. 266. R. Tel. 103. Pol. 127. 


he Adm. 1 Sal. 297. 1 Lev. 127. 1 Vent. 271. Jude ante (B. 4.) 

So, if A. conſent to a diſpoſition of the inteſtate's goods, and 
. afterwards take adminiſtration, he ſhall be bound by the gift be. 
fore. For tue J. Holt cont. 1 Sal. 295, 6. 3 Mod. 276. 


the teſtator or inteſtate. 


at Nor thall they be taken in execution for the proper debt of 
the executor, or adminiſtrator. © ©  _. e 

1 If an executor, or adminiſtrator pay debts with his own goods, 

n 


v will be an adminiſtration for ſo much af the goods of the teſta- 
tor, c. and he ſhall have them afterwards in his own right. 


„ Kel 62, % lin ee a ate. | 
B. be It he give goods to A. in ſatisfaction of the expence at the fu- 
ire, WW neral, and afterwards take adminiltration, he cannot have trower 


againſt A. for the goods. R. 3 Mod. 276. | 


nd of If he aflign to 4. a bond due from B. to the teſtator in ſatis - 
n the faction, the adminiſtrator de. Bonis non, £9c. ſhall not afterwards 
i 95 ſue B. Shin. 143. | 

ec 


Or, aſſign a recognizance before an extent, to 4. who pays 
the money due, R. Skin. 143. | 


An executor, or adminiſtrator, repreſents the perſon of his 


* 


(B. 10.) What Intereſt an Executor, or Adminiſtrator, has in 
An executor, or adminiſtrator, 1 propert y of 558 „ 


And therefore may have trover, treſpaſs, &. againſt him who 


tion, from the time of the death of the inteſtate. Per C. B. 


But an executor, or adminiſtrator cannot deviſe the goods of 


(B. 11.) How they repreſent the Teſtator, or Ioteſtste. e 


telltor, or inteſtate. Co. Lit, 209. a. Vide in Chancery, (3 G. 1.) 
| | And 
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cutor of B. ſhall have the money, and make the releaſe, tho' his 


awarded, that A. ſhall pay 2ol. at Michaelma: to B. and before 
| veſted m B. Ray. 416. Cro. El. 10. | 
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And therefore, if money be payable to B. without naming his 
executor, yet his executor, or adminiſtrator, . ſhall have an ac. 
tion for it. 95 : 5 

So, if money be payable to 4. or his aſſigus, his executor ſhall 
take it; for he is aſſignee in law. Hob, 9. | 1 
So, if a man, reciting that he has 1000. of B. 's money, co. 
venants, that fo long as he has the money in his hands he will pay 

10 ol. annually to B. his executor ſhall have an action for it; for 
it appears, that it was intended for the intereſt of the 1000 
which the executor ſhall have. R. 1 Rol. 913. J. 15. 

If money is awarded to B. and that he ſhall releaſe; the exe 


teſtator died before the day of payment. R. 2 Vent. 249. K. 
JVVVVJVJJJJJV%V cc Dy 
. $0, if A. be bound by bond to perform an award, and it be 


Michaelmas A. dies, his executor ſhall pay it; for it was aduty 


80, if A. be bound by bond to pay Gol. to B. if he does not 5 
prove, before the ioth of November next, that it was paid; aud a 
A. dies before the toth of Nowember, R. Ray. 415. J 

But if an annuity be given to B. during the life of the teſts ; 
tor's wife, upon condition that he be civil to his wife, and, 1 
dies before the wife, his executor ſhall not have it; for it vi / 
perſonal to B. N. Ch, 173. EW, 

| 4 . ORs ns | 4 
(B. 12.) If there are ſeveral Executors, or Adminiſtrators, their A 

Us Ga Iatereſt is intire; | f 
If there are ſeveral executors, or adminiftrators, they hare: bh 
Joint and intire intereſt in all the goods of the teſtator, whicl 
cannot be divided. PT gs TS * 
And therefore, if one diſpoſe of all the goods without tht 10 
others, it will be good for all. Dy. 23. b. in marg. | by 
Tho! it be a chattel real; as a term for years. R. Dy. 355 ns 
2 a furrender of a term by one 18 good 11 all. Hy. 23 G. 
A releaſe of a debt by one is good for all. hid. þ 
[One adminiſtrator cannot releaſe a debt, or convey an interch 10. 
ſo as to bind another, tho? one executor can. Hudſon v. Hudſuk 10 a 
M. 1737. 1 Aikyns 460.] ff 1 
An attornment by one is good for all. Dy. 23. b. in e's 7 10 
If one confeſs a judgment, the judgment ſhall be again al 
Ibid. | — "Ss 


{ Bur one of three executors gave warrant of attorney to 


a judgment againſt himſelf and co-executors ; judgment entre 


againſt all the executors de bonis teſtatoris, for the debt was of « 
ill, and fer aſide on motion, for executors may plead dif | 
pleas. Elwell v. Quaſh, M. 3 G. Str. 20.] 1 


* 
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vdo one cannot demand an account of the profits of the eſtate 
acainft the others. 1 Rol. 117. J. 35. Vide Accompt, (D.) Dy. 23. 
b. in marg. 1 ä 5 | EE i 
So one cannot demand a partition of the goods, againſt the 
others. Dy. 23. &. in marg. 27 H. 8. 22. a. $54 1 
So, if one give a bond to a ſtranger, for his own debt, detinue _ 
does not lie by the other ſurviving executor againſt the ſtranger 
for this bond; tho” it was only a choſe in action. R. Dy. 23. b. in 


5 55 if he deliver a bond of the teſtator «oa ſtranger; tho? the 
debt is not loſt thereby. Dy. 23. 6. in marg. | FED Ihe 
80, if he pay his own money for a debt of the teſtator, and 
die; the ſurvivor ſhall not have an action againſt his executor for 
goods of the ſirſt teſtator, which do not exceed the value of the 
debt paid with his own money. Vid. OR on 
So one cannot give ſo much of the goods to the other. R. 
27 H. 8. 22. 4. | | „ . 
B. K. may make a rule by conſent that probate ſhall be grant - 
ed to two executors, 4. and B. but that A, ſhail not intermeddle, 
and that B. ſhall indemnify him. Rex v. Simpſon, H. 4 G. 3. 
3 B. M. 1463.] „ VV | 
[If two tenants in common put out money as joint executors, 
it ſhall not ſurvive, but go to their reſpective repreſentatives. 
Partridge v. Paxwlet, H. 1737. 1 Athyss 467. | 
[The power of executors is not determined by the death of 
one, but ſurvives to the other; therefore if a legacy is left to . 
payable as two executors think fit, (and jf A. dies without iſſue 
to revert) and one executor dies, the ſurvivor may direct the 
whole to be paid to A. Flanders v. Clarke, P. 1747. 3 Aihyns 
509. 1 Ves 9. ] | - 
{If there is judgment againſt A. partner, and one of the exe- 
cutors of B. 2 a partnerſhip debt, 4. may give a mortgage of 
ſeparate eſtate of B. the teſtator, as a further ſecurity, and equity 
will order ſatis faction out of the mortgage, without ſending them 
to law. Tacomb v. Harwood, P. 175 1. 2 Veſey 265.) 


(B. 13.) What Actions an Executor, or Adminiſtrator, ſhall have. 


ereht, An executor, or adminiſtrator, may have an action upon a 
45 judgment, ſtatute, recognizance, obligation, or other ſpecialty 

made to his teſtator, or inteſtate. 5 

b So he may have covenant, upon a covenant made to his teſta- 
1 tor for a perſonal thing. Lat. 168. | | | | 


Or, yu a covenant that touches the realty, if it be broken 
2 


ofcl in the life of the teſlator. Vide Covenant. (B. 1.) 
nered So, upon any contract made to the teſtator. Mar. pl. 23. 
bell Tho? the contract, or promiſe to the teſtator be for the beneſit 


erent of a ſtranger, Al. 1. e c 
Tho' the obligation, c. was for performance of an award. 
& R. 2 Vent. 249. | | . 


Tho' it be upon a imple contract. D. cont, 2 Co. 271. 8 
e | =. 
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8o an executor or adminiſtrator ſhall have replevin for goody 
taken in the life of the teſtator. O. Exr. 94. 1 Sid. 82. 
So he ſhall have a writ of error, attaint, or deceit, Vide 


Lat. 167, 


An audita querela. | | , 

An action for a relief due to the teſtator. R. Ney. 43. 

But by the common law, an executor, or adminiſtrator, had 
not an action for a wrong done to the teſtator in his life; as, for 


a treſpaſs in taking his goods, Sc. Vide ft. 4 Ed. 3. 7. 
S8o he had not an action founded upon a matter in the privity 


of the teſtator; as, account. Co. Lit. 89. ö. 2 Inſt. 404. 
Yet now, by the /. 4 Ed. 3. 7. an executor ſhall have an ac. 
tion for a treſpaſs to the teſtator in his life- time. | 
So, by the ,. 13 Ed. 1. V. 2. 23. an executor ſhall have an 
action of account upon, an account with his teſtator. | 
Buy the /. 25 Ed. 3. 5. the executor of an executor ſhall hare 


an action of debt, account, treſpaſs, fc. as well as the teſtavr, 


Vide poft, (G.) | | i 
And, by the fl. 31 Ed. 3. 11. adminiſtrators may have the 
Tame actions to demand, or recover, as executors. 
- And therefore now, an executor, or adminiſtrator ſhall hare 
treſpaſs, or trover, for the goods of the teſtator taken in his life- 
time. Off Exr. 98. Mo. 400. R. Cro. Bl, 377. Lat. 168. 
1 And. 242. 1 Leo. 193, 4. | 1? 


So, for a treſpaſs with cattle in his cloſe. Semb. Of. Ex. 98. 


So, an ejectment for ejecting the teſtator. Saw. 118, Lat. 168. 
R. 1 And. 242. Poph. 189. 7 H. 4.6.6. | 
So, treſpaſs quare blada cre/centia upon the land of the teſtator 
«fportawit. R. 1 Vent. 187. 
So, by the equity of this ſtatute an executor, or adminiſtratut 
ſhall have every action for a wrong done to the perſonal eſtate of 
his teſtator, Semb. Lat. 168. | 
So he ſhall have raviſhment of ward. D. 1 Sid. 82. 14 
912. J. 40. Poph. 190, | | | 
Debt upon the ff. 1 Ed. 6. 13. for not ſetting out tithes, 
1 Sid. 88, 407. 4 Med. 404. 1 Sal. 314. 1 Vent. 30. 
Debt upon a judgment againſt an executor, or adminiſtrator, 


upon a ſuggeſtion of a devaſiavit. R. 1 Sal. 314. Mod. Ca. 126. 


So he ſhall have a guare impedit, for a diſturbance in the life- 
time of the teſtator. Of: Exr. 95. D. 1 Sid. 82. R. Sav. 9% 


118. Lat. 168, K. 4 Leo. 15, 1 And. 242. Ne 87. Poph. 


189. Ow. 99. : 2 5 
So he ſhall have an action upon the caſe againſt the ſherif, 


for an eſcape of one taken for debt. Dub. 1 Rol. 912. J. 4. 


Cro. Car. 297, D. 4 Mod. 404. Dub. Lat, 168. K. if the 
eſcape was after judgment. Ly. 322. a. in marg. N $7. 


 Poph. 189. 191. Dub. Fon. 173. Vide infra. Id. Raym. 973. 


Or, for not returning his writ, and paying money levied upon 
a feri facias, 1 Rol. 91 3. J. 5. Cro. Car. 297. 7 
Or, for a falſe return, that he had not levied the debt. K. 


5 4 Med. 404- 1 Sal. 12. Comb. 322z 3. 1 La. Rom. - 


— 


, a 
= N 


ADMINISTRATION. 


So, for an eſcape, tho' it was in the life-time of his teſtator. 


Mod. Ca. 126. Vide ſupra. 


lor for removing goods taken in execution before the inteſtate _ 


(the landlord) was paid a year's rent. Palgrave v. Windham, 


MM. 6G. Str. 212.] „„ „ 
So an executor ſhall ſue, for an eſcape of one in execution 
upon a judgment by him as adminiſtrator. R. Godb. 262. Vide 


1 Rol. 276. | 


[So executor of aſſignee of a bail-bond ſhall have action; it is 


an intereſt veſted. Mott v. Stephens, H. 3 G. 2. Fort. 367.] 
But ſince theſe ſtatutes an executor, or adminiſtrator, cannot 
have an action for a wrong to the perſon of his teſtator: as, for 
a battery, impriſonment, c. Lat. 168. 169. 1 And. 243- 
Jon. 174- -- | 7 | | 
Nor, for a prejudice to the freehold of the teſtator ; as, treſ- 
paſs quere herbam ſecuit et aſportavit ; for the graſs is parcel of the 
freehold. 1 Vent. 187. Fon. 174. : 
As to the pleading in an action by an executor, or adminiſtra- 
tor. / ide Pleader, (2 D. 1, &c.) 


(B. 14.) What Actions will lie againſt them. 


An action lies againſt an executor, or adminiſtrator, upon every 
contract, debt, or covenant made by his teſtator, or inteſtate, 


which appears by any record, or ſpecialty. 


Tho? it be a ſpecialty of an inferior nature: as, fines, iſſues, 


c. at aſſiſes, quarter-ſeſſions, by commiſſion of ſewers, or bank- 
rupts, or at the leet, Fc. Off Exr. 169. 


So debt lies againſt the executors of a ſheriff, upon a judgment | 


in an ation againſt the ſheriff for an eſcape. Dy. 322. 

*But if no action was brought againſt the ſheriff in his life- 
time, his executor is not chargeable, Semb, Ld. Raym. 973. 
Sed quere,* | 8 0 | 

So, upon any debt, or contra& without ſpecialty, where the 
teſtator could not have waged his law: as, in debt for rent upon 

a parole leaſe. Vide for this, Pleader, (2 W. 45.) | 


So debt lies againſt an executor by a gaoler, for the meat and 


drink of the teſtator in priſon; for there he could not wage his 
law. 9 Co. 87. b. | | | 


So, upon an obligation, or covenant, to inſtruct an apprentice 


in his trade; though it ſounds as a perſonal act. R. 1 Lev. 177. 
So, upon a debt, covenant, contract, Ec. which commences 
by conſent of the parties; tho' it ſound in tort, and damage. 
Dy. 14. a. in marg. - | | 

So, {or rent upon & covenant in law. R. Sti. 387, 406. 


[So in the debet et d:tinet as aſſignee of a term, for rent in- 
curred in his own time, and will be chargeable de bonis propriic. 


Lydall v. Dunlapp, H. 16G. 2. Will. 4.] 


Action upon the caſe upon an aſump/it in la w. R. 9 Co. 89. b. 


2 Cru, 294. Pl. Com, 182. 10 Co. 77. a. R. 1 Rol. 14. U 1 
: Sh 
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*8o aſſumpſit lies by a legatee for a legacy on a ſpecial pro. 
miſe of the executor in conſideration of having aſſets ſufficien 
to diſcharge debts and legacies. Cowp. 284, 289.* | 

So, upon a ſpecial, or collateral promiſe of the teſtator. þ 
1 Rol. 14. 6. 2 Cro. 404. 3 Bul. 2. 6. K. Sti. 158. N. an 


but the judgment was reverſed, Ow. 56, 7. R. in B. R. of 


affirmed in error by fix juſtices and barons, Tanfield cont. Pal, 329, 
on. 6. 5 
7 So it lies againſt an executor or adminiſtrator, of one who 
takes the fiſths due to miniſters by the fl. 12 Car. 2. 19, N. 
1 Sid. 88. Ray. 57. e | 
Or, of a ſheriff, who has levied money upon a fieri facias, and 
not paid it. R. 1 Rol. 92 1. J. 25. Jon. 430. R. Mar. 13, 
Or, of a common carrier for goods loſt by him. 5 Med. 92. 
Or, of an intruder upon the king, who cuts trees, Qc. of 
value. R. Sav. 40. pep. 
Or, for a relief due by his teſtator to the lord of the manor, 


R. Noy, 43 4. 1 — i 
So an attaint lies againſt an executor, tho? the ſtatute ſpeaks 


* 


only of an attaint between the parties, and ſays nothing of ine 


heirs} or executors. R. 1 And. 24, 5. . 
If judgment be obtained againſt an adminiſtrator durante, &i. 
and afterwards the executor or- adminiſtrator comes of ape, a 


ſeire facias lies againſt him on ſuch judgment. 1 Ld. Raym. 265. 


(B. 15.) What not. 


But an action does not lie againſt an executor, or adminiſtra. 
tor, where the teſtator might have waged his law: as, in debt 
upon a ſimple. contract. 9 Co. 87. b. R. Cro. El. 600. R. 
2 H. 4. 14. b. (/ ide where one may wage his law, in Pleader, 


(2 W. 45.) ED | 


Nor, debt upon a concefſit ſolvere by cuſtom in an inferior 
court; for he will be ouſted of his law by ſuch means. 8/4. 199. 
228. | 3 

Neither is an executor liable to be ſued in the court of con- 
ſcience, tho' he may ſue there as plaintiff. Douglas 263, 264. 
WL” ” 8 

Nor, debt upon a ſubmiſſion by parol, and an arbitrament in 


the life- time of the teſtator. R. Cro. El. 557. 


And if there be debt upon a ſimple contract, it will be error; 
tho? the defendant plead, or ſuffer judgment by nil dic. K. 
1 Leo. 165. R. 1 And. 182, 3. h | 

Nor, for a perſpnal wrong by the teſtator, or inteſtate : 25, 
treſpaſs does not lie againſt an executor, or adminiſtrator, for a 
treſpaſs done by the teſtator, or inteſtate, to the lands, or 
of another. Of. Exr. 182. . | | 

Or, to his perſon by battery, Gr. 'S | 
Nor, does it lie againſt the executor of a gaoler, &c. for an 


eſcape. 41 Af. fl 15. R. Dy. 322. 1 Rol. 92 1. l. 20. D. 


1 Sand. 218. 2 Int. $93. | Nor, 


ni 
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Nor, debt upon he.. 2 E4. 6. 13. for not ſetting out tithes, 


againſt an executor. Sid. 88, 181, 407. $ 
go waſte does not lie againſt an executor, or adminiſtrator. 

n | | 
ior, an action upon a penal ſtatute. Bid. 

So debt does not lie againſt an executor upon a ſuggeſtion of a 
| devaſtavit by his teſtator. R. 2 Lev. 110. Acc. per Holt. Med. 
Ca. 126. Sal. 314. cont. if the teſtator was executor ge ſon tort. 
Per Turner, Ch. B. 2 Lev. 133. g Goh | , 

So trover does not lie againſt an executor, upon a trover and 
converſion by his teſtator. Per Jones Pal. 330. *Comp. 37.“ 

But another form of action will lie for ſuch cauſe, as an 
action for money had and received. Cowp. 371. The true diſ- 
tinction is between ſuch actions as lie on aqrount of the cauſe of 
action, and thoſe which ſurvive or die on account of the form. 
With reſpe& to the cauſe ; if the injury be ſuch that the offender 
acquires no gain to himſelf at the expence of the ſufferer, as, beat- 
ing or impriſoning a man, there the action does not ſurvive : but 
here, beſide the crime, property is acquired which benefits the 
teſtator, there an action for the value of the property ſhall ſur- 
vive againft the executor. With reſpect to the form, no Action 
ſurvives where the plea of the defendant muſt be not guilty, but 
where the cauſe ſurvives ſome other form muſt be purſued. 
Coup. 376.“ 1 . 5 

If coſts and damages were given in the ſtat· chamber agaiaſt 
one for a riot, they could not be levied upon his executor, or 
adminiſtrator. R. 2 Cro. 219g. | 1 

If a man does work in expectation of a legacy, he cannot ſue 
the executor, Oſborn v. Guy's Hoſpital, M. 13 G. Str. 128.) 
As to the pleading in an action againſt an executor or admi- 
niſtrator. Vide Pleader, (2 D. 2, &c. 11, &c.—3 L. 12.) 


(Cc) The Manner of the Adminiſtration, 
(C. 1.) By Payment of Debts, : E 


HE office of an executor, or adminiſtrator, conſiſts prin» 

| cipally in the care of the funeral, in the probate of the will, 
or payment of debts, and the payment of or aſſent to legacies. 
Of. Exr. 186, | i | | 
Nothing ſhall be allowed to an executor, or adminiſtrator, for 


funerals, but the neceſſary fees and expence, | : 
Vet, if there are aſſerts ſufficient, the allowance ſhall be ac, 
cording to the quality and degree. 3 25 
So, for the probate nothing ſhall be expended, but the feeg - 
5.70 by the H. 21 H. 8.5. Vide Of: Exr. 188. Vide ante, 
So nothing ſhall be allowed, if he compounds a debt, but that 
which he actually pays. 27 H. 8. 6. a. „ 
S0, if he pay a leſs ſum upon a judgment, obligation forfeited, 
c. ide 1 Sand, 336. N 
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{C. 2.) 
In what or- 
der it ſhall 


be. 


- 
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All the debts of the teſtator, or inteſtate, ought to * paid. 
Tho” they are upon ſimple contract. 3 


So, if the executor, or adminiltrator, pay a debt of his teflz. - 


tor, or inteſtate, with his own money, it will be an adminiſtra- 
tion for ſo much. Dy. 2.4. Ma. 2. R. Kel. 63. 1 And. 24. 
Bend. 11. 5 TR” | „ 
So, if he retain to ſatisfy a debt to himſelf. Vide 1 Le, 112. 
| [The court will not allow an executor or truſtee any thing for 
his time and trouble, eſpecially if there is a legacy given hin, 
even tho? it appears he deſerved more. Robinſon v. Fett, P. 1734, 
3 B FV. 249. „ | 
So, if one obligor make the executrix of the obligee his execy. 
trix, and leave aſſets, the debt ſhall be preſently ſatisfied by tbeſe 
aſſets, and no action lies againſt the other obligor. R. Hob. 10. 
So, if the executor, without covin, give a bond for a debt of 
the teſtator, and the teſtator be diſcharged, R. 1 Leo. 112. 


[If inteſtate dies indebted for rent, and the adminiſtrator he. 


comes alſo indebted for rent of the ſame premiſes in his own 
right, and pays a ſum in diſcharge of part of inteſtate's debt, and 


then another ſum without ſaying on what account, it ſhall be pre- 


ſumed it was full in diſcharge of inteſtate's debt, and not of his 
own. Bowes v. Lucas, M. 11 C. 2. Andr. 55.] | 
[Teſtator dies indebted to plaintiff for coals, his wife (execu- 
trix) receives more coals on her own account; marries defendant, 
who alſo receives more coals on his own account, and makes 
ſeveral payments on account generally, which were ſufficient to 
diſcharge the debts from teſtator, and from the wife whilſt ſole, 
and plaintiff ſues defendant only. Plaintiff having no directions 
from defendant, may apply * the money received to diſcharge 
the wife's own debt, for which the defendant was liable, but not 
to the diſcharge of the demand againſt her as executrix, the vali 
dity of which depends on the queſtion of aſſets, and the manner 


of adminiſcring them. Goddard v. Cox, T. 16 G. 2, Str. 1194. 


The executor, or adminiſtrator, ought to pay a debt due to 
the king before any other. OF Exr. 1990. 
So, a debt upon bond to the king, tho' it be not upon record, 
ſhall be ſatisfied before any other, R. 1 And. 129, 130. 
So, a debt forfeited by outlawry. 1 And. 130. | 
And, if he be ſued for another debt, he may plead the debt 


to the king, and no aſſets ultra. Bro. V. M. 474. Off: Ex. 


190, 192. Vide 1 And. 129. ; 
So, if execution be ſued againſt him upon a ſtatute or recog- 


nizance, when he is indebted to the king, he may have at 


audita querela, Off. Exr, 190. 192. 
So ontlawry upon a judgment, where the land is ſeized, ſhall 
be ſatisfied before a judgment prior to the outlawry. R. 1 Sal. 80. 
But this extends not to a debt of the king, that is not of re- 

cord: as, upon a contract for tin, c. Off. Exr. 191. 
Nor, to a fire for admittance to a eopyhold of a manor of the 


1 5 Vide Off. Exxr, 1 2 
king ” Vf x 1 _—_ 


— 
* 
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Nor, to an amerciament in the court of the king, not to re- 


cord. Ibid. Fe 


Nor, to a fee-farm rent, or other rent to the king, not due 


upon record. Dub. Off. Ex. 193. 


Nor, to a debt forteited to the king by outlawry upon meſne | 


proceſs. 1 Sal. 80. IJ . . 
Or, aſſigned to the king. Fer Tanfield, Lane 65. 


He who pleads a debt due to the king, muſt ſhew the record | 


in certain. 


After a debt to the king upon record, the executor, or admi- | 


niſtrator ought to pay a debt due by judgment. N ö 

And this ſhall be paid, before a debt upon a ſtatute or recog- 
nizance of an older date. R. 4 Co. 60. a. Vide Cro. El. 734, 
$22. Tel. 29. 1 Kol. 926. J. 35. 40. R. 5 Co. 28. b. K. 
1 Leo. 328. 

Tho the judgment be by confeſſion, after a ſuit commenced. 
R. 1 Sid. 21. . Adm. 1 Sal. $0. | 

Tho? it be in an inferior court of record. R. Vau. 94. 

Tho? the judgment be obtained for a debt upon ſimple contract. 
5 Co. 82. 5. Cro. El. 409. Yau. 94. 55 

And obtained againſt the executor, or adminiſtrator himſelf. 
5 Co. 82. 6. Adm. cont. 8 Co. 133. a. Dub. 1 Sid. 230. 
Acc. Vau, 94+ K. acc. 1 Sid. 333. F. g. 77. | 

Or, againſt one executor only, when there are ſeveral. Cro. 
El. (471) R. 1 Sid. 404. 1 Lev. 261. | 

Or againſt an executor, by the name of adminiſtrator ; or 


e contra, Cont. Cro. BI. 41. R. Cro. El. 646. Co. Ent. 149. a. 


R. 1 Sid. 404. 1 Lev. 261. | 
; Tho? a debt upon ſpecialty be ſued before the debt upon judg- 
ment demanded. Dy. 80. a. e 

Tho? the judgment be confeſſed, after a bill in equity by a 
bond creditor. R. 2 Ver. 299, 300. 


Tho' the judgment be entered, after the death of the teſtator, 


upon a verdict in his life-time. R. per three F. Tæviſd. cont. 
1 Lev. 278. . VVV 

Judgment againſt an inteſtate, entered in his life-time, muſt 
be preferred. Robinſon v. Tenge, M. 1735. 3 P. M, zog.] 

[The ſtatute of frauds, which enacts that judgments ſhall bind 
lands but from the ſigning, concerns only purchaſers and not cre- 
ditors, therefore judgments on warrants of attorney entered after 
nteſtate's death, are good judgments from the firſt day of term 
when inteſtate was alive. /[bid.] . 


But all judgments are equal, and a latter may be paid before a 


former, Off. Exr. 197. | 

Tho” debt be brought upon the judgment; for that is not a 
waver of the judgment. R. 1 Sal. 80. „„ 

So a judgment upon a ſcire facias upon a recognizance, Ec. 
quod executionem habeat, ſhall be equal to a judgment guod recuperet. 
Of. Exr. 199. Semb. Tel. 133. 

But a judgment with a defeaſance executory, which is not yet 


broken, ſhall not be paid before other debts. Of. Exr. 197. 


So, 


- 
y 4 at * 10 . 4 * * N e h In) n * " 
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the ſecond judgment without the firſt ; for he might have pleaded 


 Athyns 481, ] [ 


had no notice of the ſpecialty before payment of the debt on mple “ 
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So, if he has no notice of a- judgment, a ſtatute, or "recog 
nizance, may be paid before it. 3 Mod. 115. 

So, if he confeſs a judgment upon a ſimple contract, and after. 
wards judgment is given againſt him upon a bond, he cannot 


the firſt, if he had not had aſſets for both. F. 3 Le, 114. 
When all the judgments are equal, to a ſeire faciat upon 2 


judgment quare executio non, &c. the defendant cannot plead, | T 
another judgment of an older or later date, and no aſſets uh 
Semb. Tel. 133. „ is oe d 

Nor, in debt upon a judgment. Dub. Tel. 133. 

[Creditors by judgment at law, by decree in equity ſhall he re 
paid equally by an executor, without preference. Peply 1 
Swinburne, in Sc. M. 1719. Bunb, 48.] ar 

After judgment, debts due by ſtatute or recognizance ſhall le 
paid before others. R. 2 Cro. 9. 35. K. Cro. Car. 363. jo 
' Soa decree in equity is equal to a judgment. K. per li Bl 

Bar. Powel cont. 3 Lev. 355. Per Cowper, Sal. 507, |. 
2 Ver. 89. Next to a judgment; and tho* an executor or adm. lea 
niſtrator cannot plead it, he ſhall be aided in equity. 1 Fer. 14. the 

A ſtatute, or recognizance ſhall be intended for debt, if the diy 
- contrary does not appear on the other ſide. R. 2 Cre. 9. 3; and 

Dub. 2 Cro. 102. and 
And ſhall be paid before a debt upon ſpecialty ; tho' the ſtatute 2 
is not yet due. R. Cro. Car. 363. | | 3G 
But debts by ſtatute, or recognizance, are in equal deyr, ( 
and the executor or adminiſtrator may ſatisfy which he will it Of. 
OF a, 207. :; - 5 = 
And may pay a later before another of an older date. [i Vide 
So, if a ſtatute or recognizance be for performance of cm 8 
nants not broken, he ought to pay debts by ſpecialty befor debt 
them. R. 5 Co. 28. 5. 1 Rol. 925. l. 27. Mo. 752. A 

After judgments, ſtatutes, and recognizances, the executo, be pe 
or adminiſtrator, ought to pay debts upon ſpecialty. 80 

And he ought to pay a debt upon ſpecialty before a debt up befor 

fimple contract, tho' the bond is not yet due. R. 3 Lev, 5) whic] 

And he ought to pay debts upon ſpecialty before a debt up Or 
ſimple contract, tho' he be not ſued for them. N. 2 Cre. 535 er 

Tho? he be firſt ſued for the debt upon ſimple contract. Sek Con 

cont. 1 Mod. 175. Cont. per three F. Lev. acc. 3 Lev. 1 Uh 
Cont. 3 Mod. 115. (a) UNE EHP Went 
[If two ſiſters intitled to ſeveral ſums of money, and to # Ani 
account of their father's perſonal eſtate, agree to let thoſe fun 2 Pp 
i 


remain with their brother on his giving them a bond for 100% 
they ſhall be creditors for a valuable conſideration, tho the m 
did not amount to ſo much. Blount v. Doughty, P. 174) 


(a) Note; It ſeems that payment of a debt on fimple contrat with 
port the plea of plene adminiſiravit to an. action on a ſpecialty, if the exec 


tract. Vide the Authorities cited in the laft clauſe. But a plea of © Joe 
recovered on a ſimple contract pleaded to debt on bond, mu Tow 
ſuch recovery was had, before notice of the debt on bond. 117% 


690. - 
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IIf 4 and B. are. partners, and A. gives bond to truſtee to 
his wife 1000. at his death, and dies and B. adminifters ; 
this bond has preference as to A.'s ſeparate eftate, but as to part- 
nerſhip eſtate; ſhall come after all partnerſhip creditors. Croft Ve 
Pyke, P. 1733. 3 Þ. W. 150.] 
And after debts by ſpecialty, debts by ſimple contract. 
2 he may pay debts by ſimple contract, before a covenant 
not broken. Al. 38. 2 Ver. 101. 
But an executor, or adminiſtrator may retain to ſatisfy his own. 
debt before he pays another debt of equal degree. | 
*And wherever he may be ſued or might have paid, he may 
retain. 3 Burr. 1384.“ 

And an action of covenant is as much a lien on the aſſets as 
an action of debt. 1bid.* 

*And a retainer of a debt may be given in evidence on iiſue 


joined on lene adminiftravit, or it may be pleaded. Id. 1hid. 


Black. Rep. 965.“ 

[As if A. in his nee has covenanted with B. and C. to 
leave by his will (or that his executors, Sc. ſhall pay) 700. to 
them, in truſt, to pay the intereſt to his wife for life, then to be 
divided among their children, and for default, as he ſhall appoint; 
and binds himſelf, his heirs, fc. in a penalty for performance, 
and dies without iſſue and inteſtate ; B. adminiſters, he may 
retain aſſets againſt a bond creditor. | Numer v. 7. Marchant, P. 
3 6. 3. 3 B. M. 13d0.] | 

Otherwiſe, if the debt to the other be of an higher nature. 
Of. Exr, 204. | | 
And an executor de ſon tort cannot retain | for his own debt. 
Vide Adminiſtrator, (C. 3.) 

So an adminiſtrator durante minore ætate may retain for his own 
debt. Vide poſt, (EF. 1 

And he may retain, if the bond be to another, for money to 
be paid to him. Semb. Ray. 484. 

$0 he may pay amends or ſatisfaction for a covenant broken, 
before a bond; for they are in equal degree, and he may pay 
which he pleaſes firſt. Of. Exr. 209. | 

Or, rent due upon a leaſe for years. R. H. 11 VV. z. B. R. 
inter Gage and Afton. 1 Sal. 326. Carth. 512. (Reported 
Comyns's Reports 67.) Vide Off. Exr. 20g. „ 

Tho” it be a leaſe by parol. R. 3 Lew. 267. 4 Mod. 44. 
2 Vent, 184, R. 1 Ver. 490- 

And tho' the leaſe be determined. R. 3 Lev. 267. 4 Mod. 44. 
2 Vent. 184. 

So where debts are in equal degree, he may pay the whole to 
one, tho? he leaves nothing for the other. Of. Ex. 205. 

* 5 debt of the other was firſt demanded. Dub. of. 

x", 20 

Tho! the debt paid was not due at the death of the teſtator, 
but became due afterwards. 3 Lev. 57. | 

So, if a ſuit be commenced by one, he may pay the other, *rill 
be has notice of the ſuit, R. 2 Leo. 60. Dal. 2 H. 

39 4 
21. 6. R. 1 Lev. 312. 


So, 
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So, if the ſuit be in equity, he may pay debts of an equal or 


higher natare, before a decree. Sal. 507. 
So, if a ſuit be commenced by one, of which he has notice, 


he may afterwards confeſs a judgment to another, and pay him 


firſt, N. 1 Sid. 21. Vide ſupra. , | 

Tho? the other ſuit was for a debt upon ſimple contract. 
Vide ſupra. 3 

Tho? he delayed the firſt ſuit by imparlance, dilatory plea, H 
till the other had judgment. Vide Off: Exr. 206. | 

And the return of ſummons, or diltrcfs of the ſheriff is not 
notice, if he be not perſonally ſummoned. Dal. 39. 

Nor, an arreft upon a /a!itat, ſubpena out of the exchequer, (ff. 
if it do not expreſs the cauſe of aQion. N 

Vet aſter notice of a ſuit, he cannot pay another debt of the 
ſame, or an inferior degree, before judgment for it. 

And therefore, if he be ſued upon a bond he cannot pay an- 
other bond, not ſued before it. 2 Cro. 9. for upon plene admi- 
niſtravit he cannot give in evidence, payment after the action 
commenced. R. Dy. 32. à. | | 

Or, if he has paid ſince the action before notice, he ought to 
plead, that he had not notice till ſuch a day, and plene admi- 
riftravit before. Semb. Dy. 32. a. in marg, FATS 


(C. 3.) By Payment of Legacies. 


After debts, an executor, or adminiſtrator cum te/tamento annexes 
ought to pay the legacies given by the teſtator. | 

And an executor, or adminiſtrator, was compellable to account 
before the ordinary by the common law, tho? he was not bound 
to ſwear to or prove his account, when cited ex officio, or by 2 
creditor. 1 Sal. 315, 316. 5 

So, at the ſuit of a legatee he was compellable to prove his 
account, if there were no aſſets upon the account delivered, 
he would not pay the legacy. 1 Sal. 316. 5 

- So now, at the ſuit of a perſon intitled to diſtribution; for he 

is in nature of a legatee. bid. > ; | 

So, where an adminiſtrator gives a bond according to the ft 
22 C23 Car. 2. to make account at ſuch a day, and well admi- 
niſter, he mult give in his account at the day, without citation 
if a court be then held. R. 1 Sal. 316. 

And ſuch account may be examined at the inſtance of au), 
who has an intereſt in it. Lid. | 

Yet, otherwiſe it ſhall not be examined. 1 Sal. 316. 
Nor ſhall the creditor have an aſſignment of the bond to ſue 
for non-payment of a debt to him, or for a devaſtavit, c. bid. 

But an executor ought not to pay a legacy to him, who cannot 
take it. ES . 

[Payment of legacy into the hands of an infant, 1s good. 
Bilſon v. Saunders, M. 1727. Bunb. 40.] und 


Who may deviſe, and who not, or who may take a legacy, 
who not. Vi ige in Dewi e. (G.—H. 1 , &c.—I.— K.) What 
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What legacy ſhall be good, or not. Yide in Chancery, (3 | 
3, &e. | | 15 
n Hor a _= of a legacy ſhall be conſtrued. Vid in Deviſe, 
(N. 1, &c.) Vide in Chancery, (3 A. z, Kc.—z Y. 7, &c.) 
It there are not aſſets for all the legacies, the legatees muſt 
abate in proportion, Vide in Chancery, (3 T. 18, 19.) 
And the executor may take ſecurity to refund, if debts af- 
terwards appear. Al. 38, 39. Vide in Chancery, (3 G. z. 
And therefore, if he pay legacies without ſecurity to refund, 
and + debt afterwards appears, it will be a devaſlavit. Vide 
Reh it be for a covenant broken after the legacy paid. 
Dub. Al. 40. Sli. 37, 55, 73. As to legacies, vid. Chancery, 


3 6.7. „ N 
6 40 By performing according to his Power, or Truſt. 


If the teſtator gives his executor a power, or authority for any 
particular purpoſe, he ought to purſue his power, or authority 
frictly, according to the intent of the teſtator, _ 1 
Vide Chancery, (3 G. 7.) | 


(C. 5.) By Aſſent to # Legacy. 


If a man deviſe lands, which he has in fee, to another in fee, (C. 5.) 
i tail, or for life, the deviſee may enter without the aſſent of When ne» 
be heir, or executor, Co. Lit. 111. 4. ceſlary. 

And the freehold will be in him before his entry. tid. 

do, if he deviſe to another for years, the deviſee may enter, 
nithout aſſent. bid. 

And if the heir enter before the deviſee, he may have an 
i zravi querela. bid. 

But, if a man deviſe to another goods or chattels real or 
k:[onal, the deviſee cannot take them, without the aſſent of 
le executor. Co. Lit. 111. a. 1 Rol. 618. J. 36, 40. | 

Though the goods are at the death of the teftator in the hands 
u the legatee himſelf. "Off E. 318. | 25 

Though the teſtator appoint, that he may take them without 
ſent, Jlid. | 

Though the deviſe be of goods in ſpecie. Al. 39. | 

do, if the deviſe be to the executor himſelf, he ſhall take 
ken 25 executor, 'till his election to have them as legatee. Pl. 

50. R. 10 Co. 47. 3. R. 1 Rol. 619. J. 25. Ad. 50. 

Wiwo J. 1 Leo. 216. R. 1 Lev. 25. Dy. 27. b. 

Though all the debts are paid, without the term, or chattel 

dio the executor. Per And. 1 Leo. 216. 


The aſſent of an executor ſhall be expreſs, or implied.. (C. 6.) 
6. 52. J. Of. Ex". 322. * What ſhall 
td therefore, if the executor requeſt the legatee to diſpoſe be an aſſent, 
cy, that amounts to an aſſent. 10 Co. 52. b. | | 


b, lend another to the legatee to 4 it of him. 
| A 22, — | : 
Jo. j | | A a | 


Or, 
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Or, offer money to the legatee for the purchaſe. bid. 
So, if the executor take a grant; leaſe, &c, from the 
of the thing, or term deviſed. R. 10 Co. 52. . Off. Ev. 
23, 3 | | „„ 
, Ga grant, &c. in truſt for the legatee. N. 2 Vent. 358. 
So, if the legatee himſelf be executor, and ſays he will take 
according to Fe will, that amounts to an aſſent to have t 


| $54 


as legatee. 1 Lev. 25. | = 
| Or, reciting that he has a term by deviſe, grants it over, N. 7 
1 Rol. 620. J. 5 · * p 


So, if he take the profits to his own uſe. 1 Rol. 61g, J 57. 

Or, repair the tenements deviſed at his own charge. Kn. 
1 Leo. 216. | 8 | 

Or, perform a condition, or truſt, &c. annexed to the deviſe, 

Or, exclude a co-executor. Dy. 277. 238. 

So, if a term be deviſed to the executor for life, and i. 


terwards to another; if he ſays, that the other will have it after / 
him, it will be an aſſent to have it as executor. R. 1 Ley. 25. anail 
FF term for years is deviſed to the executor for life, he takes $i 
as executor, and not as legatee.] Vide 
[Unleſs there be a ſpecial aſſent thereto, as to a legacy; as by 80 
paying a ſum charged thereon. Young v. Holmes, M. 4 C. tion f 
1 | | . | Bu 
Zo an aſſent to an eſtate in remainder, is an aſſent to a prefent Anti 
eſtate. 2 e 80, 
And an aſſent to the firſt eſtate, is an aſſent to the deviſe o '+r + 
R. 10 Co. 47. b. 1 Rol. 620. J. 20. 35. Anc 
So an aſſent to a deviſe of a chattel leaſe, is an aſſent to . 
deviſe of a rent out of it. 1 Rol. 620. J. 30. : bo, 
Or, to a condition, or contingency annexed. 1 Rol. 620. . 258M fccutr 
So an aſſent to take part as reſiduary legatee, is an aſſent b much 
take the whole refidue, as legatee. R. 2 Rol. 158. — i 
(C. 7.) But if the executor, being a legatee, enter into the term, bu 3 
What not. do not prove the will, that does not amount to an aſſent to ha $ the 
| it as legatee. Vide Of. Ex". 323. "rat tors g 
Or, if he ſay, that the teſtator leſt all to him. 1 Ro: 6% 5, ik 
„le. : 8 000. 
If an executor, being a legatee, leaſe, &c. by the name Yet - 
| executor, that amounts to a claim as executor. R. 1 Leo. 21 ind. 0 
(C.8.) If there are ſeveral executors, an aſſent by one is ſufſicie On l 
2 


By whom it Off. Ex”. 321. | . 

ſhall be. If the deviſe be to one executor, he may take by bis 
| . aſſent, without the others. 1 Rol. 618. J. 47, 

So, if there be a deviſe to all the executors generally, one 

them may aſſent for his part. 1 Rol. 618. J. go. 


Adn 


If a wife be executrix, the aſſent of the huſband is ſufic FTE 
Of. Ex”. 321. * 
And the huſband may ele& for his wife, to take 26 
1 Les. 216. | 


So an executor may aſſent to a legacy, before Prot 
Fide ante, (B. 9.) : 


ADMINISTRATION. 


But a fone covert cannot aſſent to a legacy. R. I Sid. 188. ; 


of. Ex". 321. Vide 1 Rol. 618. 1. 45. 


Nor, an executor within the age of ſeventcen years Of: : 


Ex'. 321. 
If an executor colts his afſent without cauſe, he may be com- 


pelled to it, by a court of equity. Vide Chancery, (3 G. 4 


And if he once aſſent, he cannot afterwards diſſent. 7 58 


Ir. 323. 
If he aſſent upon a condition ſubſequent, the condition f is void. 


Vide Off. Ex". 340. 


O) Adminiſtration by a Feme Covert. 


F a ſeme covert be named executrix, he may a 
without the aſſent of her huſband. M Ex”. 294. 


Aud if ſhe prove the will, a refuſal by the huſband is of no 


nail. Vide Off. Ex". 293, 4. 
80, if ſhe refuſe, an acceptance by the huſband i is of no o avail. 
Vide Off. Ex”. 292, 295. 


80; if a ſeme covert be next of kin to an inteſtate, adminiſtra- 


tion ſhall be granted to her. Vide Adminiſtrator, (B. 6.) 

But if a ſeme covert be executrix, or 1 admini- 
tration by the huſband binds her. Of. Exr. 297 

80, if he adminiſter without her — . Off Er. 295. 
Fer Holt, 1 Sal. 306. 

And a gift, or releaſe by the huſband alone is good. 1 Sal. 
17. M. Ex". 297. 

So, it the huſband alone recover a debt due to the wife as 
aecutrix upon a promiſe to him, it will be a devgſlavit for 


ſo much. R. 1 Sal. 117. 


So, if the huſband eſſoines the goods, it will be a dævgſlavit | 


ty the wife. R. Gro. Car. 5 19. Dy. 210. a in marg. Vide 
born and Feme, (N.) 

$ the wife, without her huſband, cannot diſpoſe of the tel 
ltor's goods. Vide Off. Ex". 297. 1 Sal. 306. 


do, if the wife alone releaſe a debt without payment, it is not | 


Fwd. Vide Offi Ex”. 297. Cont. 1 And. 117. 

let the goods of the teſtator are not veſted in the huſ- 
ad. Of. Ex". 298. 

And the huſband cannot ſue, or by ſued in right of the 
ator, without his wife. Vide Off: Ex". 298. 


) Adminiſtration by an Jnfant Executor 
| after T_T 


\ FTER the age of 17, and before 21, an infant execu- 
tor may adminiſter. Vide Of: Ex“. 309. 

And may diſcharge a debt, upon payment. 5 Co. 27. 6. 

Ex. zio. Vide 1 And, 117. 

and fell a chattel real, &c. for payment of debts. 1 Rol. 


A 30, 


. . 257 
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of the teſtator, and for payment of what he himſelf owes for 


() Adminiſtration by an Adminiſtrato 


PVide Adminiſtrator, (B. 6.) 


tor for the time, and ſo long has the authority of an abſo 


Wer 


, \ ; 
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So, if a ſale by an infant executor be for money for the debt 
neceſſaries, it will be good. R. 1 Rol. 730. J. 25. 
Though the ſale be at an under value. R. 3 Leo. 143. | 
But a releaſe by an infant executor, for more thau he received, 
is void for ſo much. R. 5 Co. 27. Mo. 146. Ruff. R. 
Cro. El. 6751. 1 And. 117. = 
80, if he releaſe a bond upon payment of the principal; 
for perhaps there was a reaſon in equity for the payment of the 
penalty. Per three J. Cro. cont. 1 Rol. 130.1. 35. Cro. Car. 
409. Jen. 400. : | 
So any act by him, that will be a devaſtavit, is void. Sent. 
1 And. 117. Cro. Car. 490. | 5 


durante minore ætate. a 

F an executor be an infant, adminiſtration ſhall be granted to { 
another during his minority. Skin. 155. Off Ex. 307. 
So, if an infant be intitled to the adminiſtration, adminiſtn- ile 
tion ſhall be granted to another during his minority. Skin. 155. 9 
Vide Adminiflrator, (B. 6.) | _ dum 
But the adminiſtration ceaſes, when the infant executor attains tato! 
the age of 17 years. N. 5 Co. 29. a, ö. [ide Pleader, (2D. 11.) If 
And if a woman infant be executrix, when ſhe takes a huſband of th 
of ſuch age. 5 Co. 29. b. OF: Exr, 397. he m: 
[Adminiſtration granted during the minority of four children An 
does not determine on the marriage of one of them to a huſband kane e 
of full age. Per King, C. and Raymond, C. J. Fones v. Ein matter 
Strafford, M. 1749. 3 P. W. 19.] ä Gt 
[ Adminiſtration granted during the minority of infant executii {it in 
under ſeventeen, does not determine on her marrying an hu But 
band of age. Per King, C. and Raymond, C. J. denying Print and deli 
Caſe, 5 Co. 29. to be law, as not mentioned by other report wt be 0 
of the lame caſe. Ibid.] | | . Cr, i 
[Nor on the death of one of the infants. Per Rig. the 


and Raymond, C. J. contrary to Brudenel's Caſe. 5 Co. lid. 
And if there are ſeveral executors, when any one attains [ue 
age. -x Sid. 185. N. 1 Dro. 1. | 
Or, if any one dies. Dub. 5 Co. g. a. Pide 1 Sid. 185. 
Vet where adminiſtration is granted during the minority of 
intitled to adminiſtration, it does not ceaſe till his age of 21 


An adminiftrator during the minority of one intitled to act 


niftration, has, for the time, all the power and authority 
an abſolute adminiſtratox. | es 

_ - $0, if a man appoint an infant his executor, and that ant 
ſhall have the adminiſtration during his nonage; he is his exe 


adminiſtrator or executor. Semb. Of. Ext. 308. Th 


ADMINISTRATION. 


Though he be made by the will adminiſtrator only for- the 
benefit + the infant executor. bid. 


minority of an infant executor generally, the adminiſtrator may 
pay the debts of the teſtator. Vide Hob. 250. Vide Of. Ex. 


Y And if he give his band for a Leb of the tellator, he may 
retain of his goods to the value. R. Hob. 2 


they are peritura. 5 Co. 29. b. Vide 1 Rel. 910. J. 45. 

Or, for payment of debts. Vid. 

So he may retain for his own debt. Semb. Ray. 483- 

8o he may receive debts due to the tellator. 

And diſcharge, and acquit them. Semb. 3 Leo. 103. 

30 he may maintain rover for the goods of the teſtator; for 
the property is in him. X. 1 Rol. 910. J. 47. 

Or, other actions for debts due to the e &c. 6 Co. . 9. 

So he may aſſign a term for years. Jbid. 

Or, demiſe it for a leſs term. bid. 

But, he is only in nature of a bailiff, and ought to account to 
ile executor. 3 Leo. 133. 

80, if he has adminiſtration granted to him Cake in commo- 


tator. R. 5 G2. 29. 6. 6 Co. 67. b. 

f the adminiſtrator durante minore ælaie ag, in poſſeſſion 
of the goods after the executor attains the age of eventeen years, 
he may be ſued by a ſtranger. 1 Sid. 57. 

And if he has waited the goods before the full age of the in- 
fant executor, he may afterwards be charged upon the ſpecial 
matter. Lat. 160. 

$0 the executor at full age ſhall have detinye againſt him, or a 
fait in the eceleſiaſtical court for the goods. N. 1 And. 34. 

But if an adminiſtrator durante minore atate adminiſter in part, 
ad deliver to the executor at his full age all the reſidue, he can- 
wt be charged by a ſtranger. R. 1 Mod. 174, 5. 

Ur, if he deliver to the executor only part, who releaſes to 
kn the whole. Per tees F. 1 Mod. 174, 5. Semb. Cro. El. 43. 


6) miniſtration by an Executor of an 
Executor. 


85. 
6 [* the executor prove the will of his teſtator, and die, his 
13 executor ſhall adminiſter to the firſt teſtator. Vide Admini- 


fratr, (B. 6. ) 
[And the executor of an executor who 8 with goods, 
bit dies before probate or election made to retain, may retain to 
fy his debt. Semb. Croft v. Pyke, P. 1733. 3 F. W. 180.] 
ut if the executor die AA, dis; e or ſhall not be 
cuter to the firſt teſtator. Id. 
Nor, the executor of another co-executor, who was dead be · 
Ex.. 143. 1 x Sal, zu. 
Noc, 


dase if adminiftration be granted by the ordinary during the : 


50. 
8o, he may, ſell, or diſpoſe of the goods of the teſtator, if | 


dum executor”, he cannot make leaſes of chattels real of the teſ- 
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Nor, the executor of the executor, who proved the will. 
though the other executor, who ſurvived, refuſed. Semb. cont 
Dy. 160. b. Acc. Hard. 111. R. 1 Sal. 311. To 

The executor of an executor has the ſame intereſt in the goods 
of the firſt teſtator, as the firſt executor. Of. Ex", 370. 

And ſhall plead plene adminiſtravit, &c. in the ſame manner, 
Dy. 174. b. Vide in Pleader, (2 D. g.) „„ 

And ought to adminiſter his goods in the ſame manner. | 

By the St. 25 Ed. z. 5. executors of executors ſhall have 
actions of debts and goods of the firſt teſtator, in the ſame man. 
ner as the teſtator himſelf : and ſhall anſwer to others as the firſt 
executor ſhould do. | RE „ 

By the ſame ſtatute, he ſhall have execution of ſtatutes- 
merchant and recognizances to the firſt teſtator. 4 
If a teſtator has a ſtatute-ſtaple certified into chancery and 
gn extent upon it, and before the return of the extent dies, his 
executor or adminiſtrator may ſue out a /tberate upon it without 
a new certificate, or extent. Cro. Car. 452. OE 

And ſuch executor to the executor of B. may be named 
directly, executor to B. R. 1 Leo. 275, | 

But before the St. 17 Car. 2. 8. If an executor had judgment 
for a debt of his teftator and died inteſtate, the adminiſtrator 4 
Bonis non ſhould not have had a ax facias upon this judgment for 
want of privity, but ought to have had debt de uno for the ſame 

/ demand as adminiſtrator to the firſt teſtator. Mo. 4. N. 2 Cre. 4. 
Mo. 680. Tel. 3 3. 2 VVV 

So, if an adminiſtrator had judgment, his executor, or adm 
niſtrator ſhould not have had a ſcire ſaciat upon it. R. 5 Cv. 
9. 6. Per three F. 2 Cro. 4. Tel. 33. Mo. 680. R. Til. 
83. R. Cro. Car. 208, 227, 451. Ea 
_ Otherwiſe, if the executor, or adminiſtrator had judgment, 
and had ſued execution upon it by elzgit, though the debt was 

not levied ; for thereby the intereſt was veſted in him. R. 1 Sid, 
29. Mod. Ca. 300. . 

Or, if the executor, or adminiſtrator had judgment for goods 
of the teſtator taken out of his own poſſeſſion, his executcr 
or adminiſtrator, ſhall have a ſcire facias upon it, and account 
for them to the adminiſtrator de bonis non. Tel. 33. 
And now by the St. Car. 2. 8. made perpetual by tbe 
St. 1 Fac. 2. 17. an adminiſtrator de Bonis non, c. may fue à 

ſeire facias, and take execution on ſuch judgment after verdict. 
Aud if execution after judgment upon a verdi& be ſued, and 
the maney levied, the adminiſtrator de Bonis non, Ec. may hate 
it. Mod. Ca. 295, 6. LY PE.” ome 
Or, by the equity of this ſtatute, if the ſheriff bad return. 
ed, Reman pro deſetu empt', he may ſue a Vend' exponar, ot 
"ger “(8 5 
So, upon a judgment by default, if the adminiſtrator ſue exe: 
cution, and die, when the goods are in the hands of the ſheriff 
the adminiſtrator de bonis non, Qc. ſhall have the money brought 
into court, R. Mod. Ca 3zo½ñ © F 
Ge 5 0 


Wins cle 
'ul exper 
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i 
So the executor of an executor ſhall have eſcape againſt the 
ſheriff, for the eſcape of one in execution, at the ſuit of the firſt 
teſtator. Godb. 262. 2 ; | | FE 
80 now, by the St. 8 & g . 3. 10. If the plaintiff die after 
interlocutory, and before the final judgment, the action ſhall not 
abate, if ſuch action might originally be ſued by his executor, or 
«dminiſtrator ; but the executor, or adminiſtrator may have a 
ſare facias againſt the defendant, or, if he die, againſt his exe- 
cutor, or adminiſtrator ; and if the defendant, his executor, or 
adminiſtrator appear, and ſhew no cauſe to arreſt the final judg- 
ment, or, on a ſcire fect, or two nibils, make default, a writ of 
enquiry ſhall go, and being executed and returned, judgment 
final ſhall be given againſt the defendant, or againſt his executor, 
er adminiſtrator.” | N 
Sa, if the defendant die after interlocutory, before final 
judgment, the plaintiff, or, if he die, his executor, or admini- 
{rator may have a ſcire facias againſt the executor, or adminis 
frator of defendant, &c, 5 | 
But if-the defendant die before final judgment, and a ſcire 
as is ſued againſt his executor, or adminiſtrator, the judg- 
ment in the ſcire facias muſt be againſt the executor, or admi- 
riſtrator, and not againſt the inteſtate, though the action was 
commenced againſt him. Semb. 1 Sal. 42. | 


050 Diſtribution of Inteſtates Eſtates. 


HEN the executor had fully adminiſtered, and paid 
all the legacies and debts of his teſtator, the ſurplus 
(ifthere was any) belonged to himſelf, * Yide Chancery 3 G. 7. 
Though he was not named reſiduary legatee. | 
90, an adminiſtrator, ſince the &. 21 H. 8. 5. was not com- 
pellable to account for the ſurpluſage after debts and legacies 
paid, but only had it to himſelf; for the ſtatute intended him a 
benefit. Mo. 864. Hob. 83. R. Noy. 24. Hob. 191. Vide 
Cart. 125, 6, 7. R. 1 Lev. 233. | 
And, if the ordinary had required a bond of him to make ac- 
count, or diſtribution of the ſurpluſage, a prohibition Would go. | 
Ur, Car. 62. R. Cro. Car. 201. Fon. 228. Pal. 527. 
Or, if he had proceeded to inforce a diſtribution, though the 
#niniſtrator had agreed to make one. R. Al. 56, 1 
So, now ſince the St. 22 23 Car. 2. c. 10. If the ordinary 
compel an executor to make diſtribution, a prohibition ſhall 
fo, for the power of the eccleſiaſtical court to compel diſtti- 
bution . only to adminiſtrators of inteſtate eſtates. 1 Lord 
An. 86. 363. 5 Mod. 247. Vide Chancery 3 G. 7. & 1 
Brown's Rep. Ch. 328. % 3s 
Put now by the St. 22 & 23 Car. 2. 10. made perpetual by 
ite St. 1 Fac. 2. 17. The adminiſtrator ſhall diſtribute what re- 
tains clear of the inteſtate's goods, after his debts, funerals, and 
A expences allowed, to his wife, children, or next of kin, vis. 
e | once + 
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one-third to the wife, and the reſt to his children, or, (if any of 
them be dead) their legal repreſentatives : any child, advanced in 
the parent's life to the value of the dividend, ſhall have no ſhaie 
with the other children, unleſs the heir: if advanced, but not to 
the value, he ſhall have ſo much as will make his ſhare equal with 
the other children : and the heir at law ſhall have an equal ſhare 
with the reſt, though advanced in his father's life, without regad 
to his land by deſcent, or otherwiſe. - : 
By the ſame ſtatute, if there be np children, nor repreſentatives 
of them, a moiety ſhall be to the wife, the other moiety equally 
to his-next of kin, in equal degree, and their repreſentatives; 
provided, no repreſentation be among collaterals after brothen 
, * 


and ſiſters children. 


If no wife, all ſhall be diſtributed to the children: if no wiſe, 
nor children, all to the next of kin equally. | 

If A. died before the ſtat. but adminiſtration was granted af. 
terwards, diſtribution ſhall be made. 2 Yer. 642. 

A brother, or ſiſter of the half blood, ſhall have an equal 


. ſhare, with thoſe of the whole blood; for he is in equal degree. 


R. 1 Mod. 209. 2 Fon. 93. 2 Lev. 173. R.2 Vent. 317, 
Sho. 1. R. C. Parl. 108. 2 Mod. 205. 1 Fer. 403, 4, 43). 
R. Carth. 51. N. 2 Ver. 124. e 

[A poſthumous brother of the half blood ſhall take under the 
ſtatute a ſhare of his inteſtate brother's perſonal eſtate. Burnet v. 
Man, M. 1748. 1 Yezey 156.] | | 

Diſtribution ſhall be made to the ſeveral ſtocks, which are in 
equal degree of kin. Vide Ray. co. 

And if any be dead, the repreſentative to the remoteſt degree 
= 5 lineal deſcent, ſhall be admitted to the ſhare of his parent. 
If there be only one ſon, or daughter, the whole ſhare of 
the children goes to him, or her. 3 Mod. 63. Carth. 5. 
Skin. 212, 218. R. Pr. Ch. 21. | | 

If there be a grandmother and alſo an aunt, the whole goes to 
the ee for ſhe is neareſt. R. 1 Sal. 251. | 

If three brothers, who are dead, have ſeveral iſſues, the one 
two, the other three, the other five, all ten take in equal degree; 
for they ſhall take as next of kin, and got in repreſentation to 
others. Pr. Ch. 54. | 

FIF inteſtate has ſeveral brothers and ſiſters, ſome of the whole 
and others of the half blood, who all die in his life-time, al 
leaving ſeveral children, the diſtribution ſhall be per capila, for 
they take as next of kin to inteſtate. If one of inteſtate's bio- 
thers or ſiſters ſurvives him, the children of the reſt mult take 
only by repreſemation, i. e. per flirpes ; and there is no di 
tinction between the whole and the half blood. Janſon v. Bury, 
H. 1723. Clarkſon v. Spateman, M. 1688. Wall v. T heedham, 
T. 1711. Bunb. 157. Davers v. Dewes, T. 1930. 3 P. M. 40. 


ol 


all without diſtribution, for he is next of kin. 


If a ſun, or daughter die in the life of bis father, he ſhall habe 
So, the mother would have had. . But 


teh] 
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But now by the St. 1 Fac. 2. 17. if after the father's death, 


zxy child die inteſtate, without wife, or iſſue, in the life of the 


mother, every brother and filter, and theit repreſentatives, ſhall 


have an equal ſhare with the mother. | 
If he die without iſſue, having a wife, every brother and ſiſter 


ſhall have an equal ſhare with the mother, of the moiety diſ- 
tributable. Per Ld. Chanc. King, June 1726. inter Kelway and 


Kelway. ( Reported 2 Pr. Wms. 344-) Strange 710. 
By the St. 29 Car. 2. 3. The ſtatute 22 C23 Car. 2. does not 


extend to a feme covert inteſtate ; but the huſband ſhall have ad- 


miniſtration, and her perſonal eſtate, as before —This was 


| doubted before. 2 Mod. 20. | 


The St. 22 C23 Car. 2. 10. is introduRive of a new law; 
and therefore, ſhall be ſtrictly expounded in reſtraint of diſ- 


tribution. Ray. 499- . | 
No one ſhall have a ſhare as repreſentative, except the iſſues of 


- 2 brother, or ſiſter to the inteſtate, and not of an uncle, or aunt. 


Snb. Ray. 500, 502, 506. R. 2 Ver. 169, 233. Pr. Ch. 28. 


[The grand-daughter of ſiſter, and the daughter of aunt of 


inteſtate, are in equal degree, and the diſtribution ſhall be equal. 
Thomas v. Ketteriche, M. 1749. 1 Vezey 333. 

If a brother of the inteſtate has a grandſon, and a ſiſter has a ſon 
or daughter, the grandſon ſhall not have diltribution with the ſon 
or daughter of the ſiſter. 1 Sal. 250. | 


Every ſon advanced by the father in his life-time, except the 


heir at law, ſhall put his advancement into þutchpot, before he ſhall 
be admitted to a diſtribution, © ; 

Fw the heir at law, if he be advanced out of the perſonal 
ellate. f . 
Though his advancement be only, the uſe of furniture for his 
life; for it is an advancement pro tanto. 
F. g. 285. 5 | 


So, the younger ſon, though he takes as heir of borough Engliſh, 


by deſcent ; for he is not properly heir at law. F, g. 287. 
Borough Engliſh lands ſhall be brought into hotchpor, on the 
ſtatute of diſtributions. Per Jekyll M. R. Pratt v. Pratt, 
P. 5 6. 2. Str. g35-] | 
But this decree was reverſed by Talbot, C. who determined 
tat the youngeſt ſon ſhould have his full diſtributive ſhare of his 
father's per ſonal eſtate, notwithſtanding the deſcent of lands in 


borough Engliſh to him; and ſo again in Lutwyche v. Lutwyche, 


P.8G.2. C.T.T. 276.] 

So, a portion for a daughter, ts be raiſed out of lands at age, 
or marriage, will be an advancement to the daughter, when ſhe 
marries, thongh ſhe was within age, and unmarried -at the death 
«the teſtator. F, g. 285. 


By the-“. 22 & 2 3 Car. 2. 10. No diſtribution ſhall be, i till : | 


due year after inteſtate's death. : 
And then, the party ſhall give bond with ſurety to -refund his 
able part towards any debt and charges, which ſhall be re- 
1 e "I corered 


AR. per M. of the Rolls, 
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covered againſt the adminiſtrator, or appear due from the inteſtate, 


Vide in Chancery, (3 G. 3.) | 
So by the ſame ſtatute, diſtribution ſhall not be, where admi. 


niſtration is granted cum igſtamento annexo ; for the will ſhall be 


purſued. 
Yet the next of kin has an intereſt veſted in him before dil. 


tribution, and if he die within the year after the inteſtate, his 
executor, or adminiſtrator ſhall have his ſhare. Dub. 3 Mod. 59. 
Skin. 212, 218. R. 1 V. & M. inter Brown and Farendal|, 


She. 2. 25. 1 Ver. 403. | Fil 
So, if he make a will, and deviſe his ſhare, it ſhall go to the 


deviſee. R. 2 Ver. 559. 5 


So, if the next of kin be a feme covert and die, and then her 


hufband dies before adminiſtration to his wife, it goes to the exe. 


cutor, or adminiſtrator of the huſband. Dub. 2 Yer. 302. 
[Debts follow the perſon of the creditor, not of the debtor; 
therefore if an Zngli/bman reſiding and dying here, and admi. 
niſtration taken out here, has debts due to him in Scotland, or 
abroad, they ſhall be diſtributed according to the law of England. 
Thorne v. Watkins, M. 1950. 2 Vezey 35. 1 * 
If an adminiſtrator refuſe to make diſtribution, he may be com- 
pelled to it in Chancery. Vide in Chancery, (3 D. 1.) 
So any one intitled to diſtribution may compel him to prove 
his account, and to be examined upon oath as to it. R. 1 Sal. 25 l. 
So a mandamus lies to the ſpiritual court to make a diſtribution 


to him, who has a right, if they do it not. Semb. 1 Sal. 25 1. 


(1) Devaltavit. 
(I. 1.) What ſhall be. 


his own uſe the goods of his teſtator, or inteſtate, before debts 


or legacies paid, it will be a devaſlavit. 
So if he pays that which need not be paid. Fide Off: Eur. 226. 
Or, pay a legacy, or a debt of an inferior nature before another 


of a ſuperior. Ibid. 


1 F an executor, or adminiſtrator, ſell, embezzel, or convert to 


If he diſcount a debt due from tke teſtator, to a creditor, out 


of his own debt. 2 Ver. 117. 


So if he diſpoſe of goods at an under. value. | Off. Exr. 227. | 


Though they are ſo appraiſed. bid. - 


So, if he accept a note, covenant, &c. in ſatisfaction of a 


debt, which is not paid. 1 Yer. 474. 5 : 
So, if an executor, or adminiſtrator acknowledge ſatisfaction 


upon record of a judgment on a bond, when only the principe 
and damages are paid, and not the penalty, it will be a devaſtacit 
for ſo much as is not received. Of. Exr. 228. Qu. of this ſince 


the ſtatute, 4 Ann. c. 16. /. 13.* 


S8o, if he releaſe, or acquit the bond being forfeited. Of- 
Ber. 228. Vide poſi, (I. 2.) 2 - 05 


Own m. 


So, | 
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Or, cancel, or deliver it to the obligor. Of. Exr. 228. 


So, if he releaſe an action to another, who took the goods of - 


or did a wrong to the teſtator, it will be a deva/flavit to the value 
of the goods, or damages. R. Cro. El. 43. | 

So, if he ſubmit a debt due to the teſtator, &c. to arbitration, 
and the arbitrators do not make a recompence to the full value, it 


will be a devaſiavit for the reſidue, Off Exr. 229. Vide 


Aſets, (C.) ; 2 | | 
If he pay a debt upon an uſurious contract. Per Tel. Noy 129. 


So, if he agree with the executor de ſon tort, and accept his co- 


venant for payment, it will be a devaffavit for ſo much, though 
nothing be paid. NR. 2 Jon, 88. Vide 1 Ver. 474. 


| So, if an executor, or adminiſtrator has aſſets to 100. and 
is ſued in two actions, and confeſſes judgment to fool. value 


in each, he ſhall be charged with 200/. as if he had given bond 
for ſo much. 3 Lev. 115. | 


- 


So, if he be ſued upon bond and upon fimple contract, and 


ſuffer judgment in both, without pleading the bond to the action 


upon ſimple contract, or the judgment in the action upon ſimple 
contract, to the action upon the bond, he ſhall be charged with 


both judgments, though he has aſſets only for one. R. 3 Lev. 114. 


R. 1 Sal. 310, 312. | | 

*So, if he have aſſets to the amount of 2col. and confeſs 
judgment in an action for 3oo!/. and afterwards ſuffer judgment 
by default, in an action for 200/. he ſhall be charged with both 
judgments, and if he pay the firſt judgment, the ſheriff, to a 


feri facias on the ſecond, may return a devaſtavit, without a ſcire - 


feri inquiry. Lord Raym. 589.“ 


$o, if he ſuffer a judgment for principal and, intereſt incurred 


ünce the death of the teſtator, it will be a deva/ſiavit for the in- 
tereſt. R. 2 Lev. 40. 5 
A degſavit by the huſband binds the wife. Vid ante, (D.) 


(I. 2.) What not. 


But a receipt for ſo much due upon bond as he receives, is 10 


a devaſlavit for the reſidue. Vide . Exr. 228. 
or, a parol agreement, that he will not ſue for the penalty. 


ö | oY | 
Nor, a delivery into another hand, that it may not be ſued. /bid. 
So, diſpoſing of the goods of the teſtator to his uſe, is no de- 


»a/tavit ; if he pays debts of the teſtator to the value, with his. 


own money. 1 Sand. 307. 


So, if he pay a debt of an inferior nature with his own money, 
tough it be to the value of the teſtator's goods in his hands, it 


will uot be a devaſiavit. Semb. 1 Sand. 218. | 
So, if he loſe a bond due to the teſtator ; for he has a remedy 


tor the debt in equity; but he ought to purſue it. Dub. 2 Per. 299. 


So, if he compound an action of trover for the goods of the 


telator, and take a bond for the money to be paid at a future 


=" 


} 
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15 day, it is not a devgffavit; but the money, for which the bond ig 


taken, is aſſets immediately. R. 2 Lev. 189. 
So a releaſe by an executor of full age, upon payment of prin. 
cipal and intereſt due upon a forfeited bond, is not a devaſtaviy, 
R. Cro. Car. 491. Vide ante, (I. I.) | 


[ So, if there are arrears of rent on _ lente of lenfobals 5 


miſes, and tenant becomes inſolvent, and the adminiſtrator je. 
leaſes the arrears, and gives him a ſum of money to quit pol. 
ſeſſion z if it appears for the benefit of the eſtate, he ſhall be al. 
lowed both. Blue v. Marſhal, NM. i735. 3 P. W. 381.) 
So a devaſtavit by one executor does not charge his companion, 
OF. Exr. 232. Dy. 210. a. 2, WS 
[So if three adminiſtrators appoint a receiver, each admin. 
ſtrator is liable only for what he himſelf receives. Barnes 440.) 
So the executor of an executor ſhall not be charged by a dey. 
tavit made by the firſt executor ; for it is perſonal. R. 3 Leo. 241. 
Though it be in the cafe of the king. 3 Leo. 241. 


(I. 3.) Remedy upon a Deugſlavit. 


If an executor, or adminiſtrator be guilty of a devaſtavit, and 


there is afterwards judgment againſt him for a debt of the telta- 
tor, or inteſtate, and upon a fferi ſaciat thereon, nulla bona he re- 
turned, a ſpecial ſcire facias ſhall go to the ſheriff quod de bonis teſ- 
tatoris, Qc. et fi conſlare poterit quod devgſluvit, tunc de bonis pro- 
priis, e. Dy. 210. R. 5 Co. 32. a. 

Or, if after nulla bona returned, a igſlatum be entered upon the 
roll quod devaſlavit, a writ of enquiry ſhall be directed to the ſhe- 
riff, and if by inquiſition the devaſtavit be found, and returned, 
there ſhall be a ſcire factas guare executiv non de propriit bonis ; and 
if upon that the ſheriff returns ire fect, the executor, or admi- 
niſtrator may appear, and traverſe the inquiſition. Cro. Car. 527. 
R. Cro. El. 859. Jon. 418. | 77 

[If a devaſtavit againſt a ſeme covert executrix, and her hul- 
band, is returned, that ſufficient goods have come to their hands, 
which they have waſted and converted to their own uſe, it 1s 
good; the converſion is not neceſſary, and may be rejected; and 
judgment ſhall be de bonis propriis of both. Bellew v. Scott, 
T. 7 G. Str. 440.] © | 1 | | 

If be appears and traverſes, and it be found againſt him, the 
judgment ſhall be de bonis propriis. R. Cro. Car. 519. 

So, if he appears, and afterwards makes default. R. Cro- 
El. 859. K. Cro. Car. 5 27, 528. Fon. 417. : 

So, if upon the'ſcire ſaciat the ſheriff does not return ſcire et! 
but two athils. Vide Cro. El. 859. R. cont. 5 Co. 32. 4. Vid 
Cro. Car. 527, 528. acc. Vide 1 Sid. 337. gg 

But a ſcire ſacias quare executio non de bonis proprits, does not lie 
without a devaſtavit returned, or found. &. Ney 7. 

And an executor is not injured by this courſe ; for though he 
cannot traverſe the inquiſition, when it does not appear, nor in 


have an action againſt the ſheriff for a falſe return, yet he —_— 
| reli 


vaſlay 
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relieved by an Audid Querela. Cro. Car, 5 27, 528. a 
Jon. 418. | Vide Cro. Car. 564. Vide Cro. Car. 603. 


it ſhall be at his peril ; for the inquiſition is for his ſecurity. 
R. 1 Sal. 310. Lord Raym. 590.“ | 
So, after a judgment againſt an executor, or adminiſtrator, the 
plaintiff may have debt againſt him in the debet and detinet, upon 
ſuggeſtion of a devaſtauit. ' R. 1 Sand. 217. 1 Sid. 398. R. 
Cart. 2. Though the judgment be erroneous till it be reverſed. 
R. 2 Lev. 161, ö | 
*Though the judgment was by plaintiff's teſtator, and the dewaſ- 
taril in the time of plaintiff's teſtator's life. Lord Raym. 971.“ 
And plaintiff might have ſued. a ſcire factas as executor, and 
upon that a fieri facias, and might have had a devaſiavit returned 
thereupon, and upon that a general judgment; and this action 
is brought in lieu of ſuch proceeding. Per Holt. Lord Raym. 974. 
But he ſhall not have debt in the debet and detrnet, upon a fug- 
geſtion of a devgſlavit, where he ſues upon a bond of the teltator. 
R. 2 Lev. 209. Adm. Cart. 2. R. 2 Lev. 145. 1 Vent. 315, 321. 


bare ſuggeltion of a devaſiavit. R. 2 And. 55. 
So debt does not he againſt the executor of an executor, upon 
a devglavit by the firſt executor. R. 1 Vent. 292. 


ſhe ſurvives, debt does not he, ſuggeſting a devaſſavit by the 
huſband; for, though chargeable for the waſting by the huſband, ſhe 
ſhall not be charged de bonis propriis for colts recovered agaiglt the 
huſband. NR. 2 Lev. 161. . V | 
And by the $2. 30 Car. 2. 7. made perpetual by the Sz. 
485 V. & M. 24. executors, or adminiſtrators of ur. who, 
as executors de ſon tort, or as adminiſtrators, ſhall waſte or con- 


ceaſed, ſhall be liable in the ſame manner, as their teſtator or in- 
teſtate would have been. | | 
And npon this ſtatute, the executor, or adminiftrator of a 
rightful executor, or adminiſtrator, ſhall be charged upon a de- 
taſlavit of the teſlator, or inteftate ; for the word (adminiſtrator) 
comprehends him. R. 3 Mod. 11 3. 5 
Executor de fon tort of executor de ſon tort, is not liable for a 
draflavit committed by the firit, either at common law, or by 
Sat. 30 C. 2. c. 7. Hammond v. Gutliffe,) T. 11 & 12 G. 2. 
Andr. 252.] | : 7 
Execution ſhall be upon a devaſtavit, as for his own proper 
debt, by capjas ad ſatisfaciendum, or elegit. R. 2 Leo. 188. 
imple contract. 2 Vent. 40. 
&:9/avit, may retain for his debt, before payment of the debt 
due by the devaſlavit. N. 2 Vent. 40. | 
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$o the ſheriff may return a devaſtavit upon the feri facias, but 


So, upon a judgment againſt huſband and wife executrix, if 


But a debt by dewa/tavit ſhall be only of the nature of a debt by 


And therefore, the executor of him, who was guilty of the 


Nor, ſhall he have a ſcire facias againſt an executor, upon a 


vert to his or their own uſe, goods or aſſets of any perſon de- 
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(A) Adminiſtrator 3 By the Common Law. 


A NTIENTLY the care of an inteſtate's goods ſeemed to 
be under the direction of his lord, unleſs he died in war; 
but then it was under the direction of the temporal court, where 
the goods were. Seld. Juriſdifion of Teftaments, I. 2. c. 1, 2. And 
the opinion 9 Co. 38. ö. Hen/loe, that the king had the care of 
them, is not true. Seld. ibi c. 5. 8 

In the time of king John, the king by Magna Charta 17 Job. 
granted, /i liber homo inigſlatus deceſſerit, catalla ſua per manus pro- 
pinguorum parentum et amicorum ſuorum per viſum eccleſie diſtri- 
buantur. Seld. Juriſd. of Teſt. I. 2.c. 3. 4. 

So, by charter in the time of R. 1. Eg. Ca. 206. 

And upon this foundation it ſeems, that the ordinary inter- 
meddled with the goods of an inteſtate. Es 

Or it was granted to them by parliament. 2 Rol. 217. M. 

Though it be ſaid, that adminiſtration belonged originally to 
the ſpiritual court. 1 Lev. 158, 9. 186, 7. 1 Sal. 37. 

So the king may grant adminiſtration by letters patent. Vid 
1 Sal. 37. . ED 

Aid where there is not any of kin to the inteſtate, the king 
uſually appoints one by his patent, to whom the ordinary grants 
adininiſtration. Hid. | 1 

And where an executor has a legacy, and there is no reſiduaty 
legatee, nor any next of kin, the executor is only truſtee for the 
crown, on the principal of the king being owner of every thing 
which has no other owner. Middleton v. Spicer, 1 Brown Rep. 
Cb. 201. | 7 | 

So where a baſtard dies inteſtate; the king takes his effects 
ſubje& to bis debt. Doug. 548. Di. per Ld. Mansfield; 
but this muſt be taken to mean where the baſlard leaves neither wife 
nor children.* | | 5 

And the ordinary may commit his authority to another to 
have care of the inteſtate's goods. Pl. Com. 278, 280. 8 

And might have had treſpaſs for goods taken out of his poſſeſ- 
fion ; otherwiſe, not. D. 1 Rol. 906. J. 17. 2 Loft. 39). 
F. N. B. 120. D. | | „ : 

Or, releaſe ſuch treſpaſs ; which would be a bar to an admi- 
niſtrator afterwards made. 1 Rol. 906. J. 30. 

But the ordinary, or his committee by. writ ad colligenda bona 
dęfuncti had only the power of an adminiſtrator durante minore 
= 2 Inſt. 398.— What power that is. Vide Adminifiration, 


teſtate, and not to his prejudice. 2 fl. 398. 
And could not give goods, or. releale debts, &c. 
Cont. as to the diſpoſition of the goods, but acc. as to the re 


2 Inft. 398. 


leaſe 
0 


And therefore, could only adminiſter, ad commodum of the in · 
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of debts. Pl. Com. 277. 4. 6. 278. b, Acc. 9 Co. 39. 4. Dy. 256. 
| Rol. 906. J. 25. N. 8 Co. 135. be : „„ 
Nor, have an action for the recovery of his goods. 2 nfl. 398. 
Pl. Com. 277. b. 278. 3. 9 Co. 39. a. 1 Kol. 906. J. 15. 
F. NM. B. 120. D. | TIN 

Yet, by the ff. V. 2. 19. an action will lie againſt the ordi- 
nary for a debt of the inteſtate, if the goods came to his hands; 
which was only an affirmance of the common law. 2 Inft. 397. 
9 Co. 39.6. 5 Co. 83. a. Cro. El. 40g. | 

So, every action, which will lie againſt an executor. 2 Inf, 397. 
Pl. Com 277- 6. 1 . 

And, againſt the executor of the ordinary, if the goods of 
the inteſtate come to his hands. /. Com. 280. a. 2 If. 398. 
F. NM. B. 120. D. | | - 

80, againſt the committee of the ordinary. 9 Co. 39. 3. 

Yet the ordinary ſhall not be charged beyond the aſſets whic 
come to his hands. 2 uf. 398. | | 

And for ſo much, he ſhall be charged, if he retains them in 
bis hands, though he grants adminiſtration to another. Ii. 


G) Since the Statute 31 Ed, 3. 11. 
(B. 1.) When Adminiſtration ſhall be granted. 


UT now by the /. 31 Ed. 3/11. where a man dies in- 
teſtate, the ordinary ſhall depſite the next and moſt lawful 
friends of the deceaſed to adminiſter his goods, who fhall have 
an action to demand and recover, as executors, - his debts, to 
diſpend for his ſoul, and ſhall anſwer in the king's courts to others, 
Kc. and be accountable, as executors. > - 
And therefore, in all caſes, where u 
Cinary ought to grant adminiſtration. 9 Ge. 39. 6. 
Or, enters into religion, which is a civil de ) 
And he is compellable to do it. 9 Co. 39. 6. 
And if he refuſe, a mandamus ſhall be granted, 1 
i Sal. 38. Vide Mandamus, (A.) ; 1 
So, if a man make a will, and all the executors efufe. 4 
Com. 279. a. 281.6. 2 Iaſt. 397. 1 Rol. 907. . 15, 35. 
9 Co. 40. a. 8 | 
Or, make his will, but do not name any executor. | 
So, if one executor proves the will and dies, and then the 
other refuſes. R. 1 Sal. 311. 4's | | 
So, if a man name the executor of B. to be his executor, and 
die in the life-time of B.; for ?till B.'s death, he is in eſſect 
nteſtate. Pl. Com. 279. 4. 281. 6. . 5 
Or, name an executor, to have authority after a year from 
bis death; for during the year he was without an executor. /bid. 
So, if he name an executor, who dies inteſtate, the ordinary 
"ught to grant adminiſtration de bonis non, c. Pl. Com. 279. a. 
$1.6, 9 Co. 40. 2. 5 | „ 
If the executor of the king refuſe, adminiſtration ſhall be - 
granted cum igſſamento anne xo. 4 Inſt. 335. 
| | 25 So, 
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So, if an executor be within the age of ſeventeen years, ada. 
nitration ſhall be granted, during his minority, vis. till his age 
of ſeventeen years. Vide Adminiſtration, (F.) a 

So, if a perſon, intitled to adminiſtration, be within a it 


So, if he be out of the kingdom, it may be granted during bis 
abſence. R. 4 Mod. 15. Lut. 342. Mod. Ca. 304. 1 Sal. 42, 
So, if it be conteſted, who ſhall be executor, it may be granted, 
pendente lite. Vide Hob. 250. 2 Fon. 134. Per thre FF. 


g 260. Vide infra cont. | 1 5 
If the executor be an ideot, non compvt, or under other natural 17 
diſability. 1 Sal. 36. : ; - 

If the executor writes to the judge of the ſpiritual court, that as 
he cannot attend the executorſhip, and deſires he will grant adi. i | 
niſtration to another, it will be a renunciation, and he cannot ( 


afterwards adminiſter ; for there is no form requilite to a refuſal, 


R. 1 Leo. 135. | | EE, I 
But if a man. make a will and an executor, adminiſtration- hall 
granted before probate, or refuſal, is void, if the will be after. 80 
wards proved; though it was concealed, and not known at the time 335. 
of adminiſtration granted. Per two J. Weſton cont. Pl. Com. 259, 50 
282. 9 Co. 37. R. 1 Leo. go. Vide Adminiſtration, (B. 4.) Wa 
So adminiſtration, granted before a refuſal, is void; though the 80, 
executor afterwards refuſe. R. 2 Fon. 72. 1. Vent. zoz. zppea 
2 Lev. 183. 2 Mod. 147, 149. Dub. Sho. 407, 3 
Or granted, when the executor becomes a bankrupt, R. But 
1 Sal. 36. | | | provin 
So though it be doubted, who is the true executor, adminiſtration the po 
granted in the mean time, is void. Mo. 636. Cont. Semb. ſupra. 216. 
So, if, one executor prove the will, and the other refuſe, aud Wiz" 
he, who proved it, dies, adminiſtration ſhall not be granted be gran 
during the life of the other. R. Hard. 111. Dub. Dy. 160. l. and by 
Without a new refuſal. 1 Sal. 307, 311. ; ; 1 Rel. 
55 255 nt * 80, 11 
(B. 2.) By whom it ſhall be granted. x a dioc 
; | © grant; 
By the /. 31 Ed. 3. 11. the ordinary deputes the next and 8 dioce 
moſt lawful friends to adminiſter. 5 | R. Cro. 
And within this ſtatute, the king may grant adminiſtration, 25 Yet if 
fupreme ordinary. D. 2 Bul. 4. 1 Sid. 302. 1 Sal. 37. ng to 
The biſhop, or metropolitan. Vide 70 (B. 1556. 4. 145. 
So, the guardians of the ſpiritualties. 2 /nff. 388. Othery 
The commiſſary, archdeacon, or other eccleſiaſtical judge is an frbrince; 
ordinary within this ſtatute. 9 Co. 41. 4. 2 nfl. 398. | But aft 
But the delegates cannot grant adminiſtration ; for their autho- ® vom j 
rity is only, corrigere. Semb. 2 Bul. 3, 4. Vide Prerogatie, Rniftratio 
(D. 14) X : Teal ſtan, 
Yet if the delegates repeal an adminiftration granted by an in- . in all 
ferior judge, who is thereby diſabled to grant adminiſtration de "ond ſtan 
novo, then the delegates may grant it. Semb, Lat. 85. 2 Rol. ©! before 
233. J. 13. = pn Phe The Fated by 
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The ordinary has no more power ſince the f. 31 Ed. 3. 11. 
chan before, except to grant adminiſtration to thoſe, who have 
greater authority than himſelf. 9 Co. 39, 40. 5 


And therefore, ſince the ſtatute he cannot have an aQion for 


z debt, &c. to the inteſtate, 2 nfl. 397, 8. 1 Rel. 906. J. 23. 
Dy. 247. a. : | | 


1f an inteſtate die, having bona notabilia in ſeveral dioceſes, 


1 Rol. 908. J. 25. 27. | | 
So, if he has bona notabilia in ſeveral dioceſes of the ſame pro- 
vince, though he has not goods in the dioceſe in which he dies. 


1 Rol. gog. J. 30. ; 


JI Lec. 78. Acc. 1 Sid. 9o. 

ſhall grant adminiſtration. 1 Rol. 908. J. 29. | ; 

So, if the king die inteſtate, or his executors refuſe. 4 fl. 
55 if a biſhop die inteſtate, though he has no goods out of 
lis dioceſe. 4 Inſt. 335. 

So, if adminiſtration by an inferior judge be repealed upon an 
appeal, the court which repeals it, ſhall grant adminiſtration de 
now. Lat. 85, | 

But, if a man die inteſtate, having bona notabilia in the ſeveral 
provinces, adminiſtration ſhall be granted by each archbiſhop, for 


216. Dub. Cro. El. (472.) R. 1 Sal. 39. Acc. 2 Bul. 4. 

If he has bona notabilia in Ireland, and alſo in England, it ſhall 
be granted by the archbiſhop of Dublin for the goods in Ireland, 
ad by the archbiſhop 'of Canterbury for the goods in his province. 
I Rel. go8. J. 40. 2 Lev. 86. R. Dal. 77. = 


na dioceſe within the ſame province, adminiſtration ſhall not 
be granted by the archbiſhop, but by the biſhop for the goods in 
us dioceſe, and by the judge of the peculiar for the goods there. 
R. Cro. El. 719. Vide Adminiſtration, (B. 6.) | | 
as Yet if the metropolitan grant adminiſtration, when it does not 
long to him, it is not void, but only voidable. R. 5 Co. 30. a- 

Otherwiſe, if he grant adminiſtration for goods in another 
Fonnce ; for that is void. D. Hard. 216. | 


* 


anbom it belongs, grant adminiſtration, and then the firſt ad- 
Wnitration is repealed, the adminiſtration granted before, the 
teal ſtands good. N. 8 Co. 1 35. 6. 

80 in all caſes, where the firſt adminiſtration is repealed, the 
1 ſtands good, though granted after the grant of the firſt, 
d before the repeal of it. Yide 2 Brownl. 119. Whey 


ated by delegates. Vide in Prerogative, (D. 14.) 


Or, in ſeveral peculiars within the ſame province. Per two 


So, if a man die inteſtate out of the kingdom, the archbiſhop 


the goods in his province. Per Hale, 2 Lev. 86. R. Hard. 


80, if a man die inteſtate, having goods in a peculiar, and alſo | 


14. 145. R. 8 Co. 135. a. D. cont. Cro. El. (457.) Mo. 693. 


But after an adminiſtration by the archbiſhop, if the biſhop, 


Vor. I. B b Bons 


(B. 3.) 
adminiſtration ſhall be granted by the archbiſhop of the province. - 


hen by 
e metro: 


politan. 
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(B. 4.) Bona notabilia originally were not of any certain value; for if 
What are a man had to the value of 40s. or a leſs value in ſeveral dioceſes, 
—4 netabi- that gave a prerogative to the archbiſhop. 1 Rol. gog. 1. 40, 


the death of the inteſtate he reſided out of the peculiar ; this wa 
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* in pleading it was neceſſary to ſay, that he had Jona ny. 
bilia to ſuch a value; for it was not ſufficient to ſay, that he had 
bona notabilia generally. R. 8 Co. 435. a. 

And therefore, it was uſual to alledge, that he had bona aa. 


- bilia, vis. to the value of 51. which ſeems to aſeertain them to 5 
fuch a value. 1 Nol. go. J. 47. | 1 
And ſometimes they were alledged to the value of 81. or other 0 
certain value. 1 Rol. gog. J. 50. 5 2 - 
And now by the canon 1 ac. 93. bona notabilia ſhall be 5 | 
at leaſt, except where by cuſtom, or preſcription, they are more, 
Vide Off. Ex". 64. Vide 1 Rol. gog. 1. 51. 910. /. 1. _ 
And hereupon our law in this particular conforms itſelf to the ( 
aaron. 1 Rel. 009.4 . | : / 
And bona notabilia ſhall be to the value of 5. at leaſt in every - 12 
dioceſe. Inſt. . | 6 
And Rags wk, 5 the dioceſe of London, to the value of 10 * 
by compoſition. bid. ” 80 
But the penalty of a bond ſhall not be eſtimated, though the "MF 
bond be forfeited, if the debt upon it be not 5/. Off: Ex'.6;. By 
If a man has goods to the value of 5/. in one dioceſe, andz judge 
term for years of the fame value in another, that makes bona 15. YA 
zabilia ; though by the old book of entries they are called da FR 
mobilia. 1 Rol. og. I. 10. Dy. 305. a. in marg. tion ww 
So, if he has bonds in another dioceſe. 1 Rel. gog. |. 17, Not hel, 
Dy. 305. a. in marg. | granted 
50 ok due 9 the king. Dy. 305. a. in marg. (f. '% 
Ex“. c. 4. / 2. . 0 . be ſhall 
Or, defperate debts. Off Har. c. 4. . 2 8 tend to 
And bonds ſhall be reputed to be goods, in the dioceſe where ordinary, 
they remain at the death of the inteſtate ; not where they veie ich th 
made, or where the obligee died. R. 1 Rol. 908. J. 50. 900 $o, if 
J. 25. Dy. 305. a. in marg. Dal. 77. Cro. El. (472. lach an a 
An annuity out of a parſonage, in the dioceſe, where werte e 
arſonage lies. Dy. 305. a. in marg. | 
n e 3 or recognizances, in the place where 
they are given, or acknowledged. Dy. 305. a. in mary. 
3 Med. 324. R. Lut. 401. R. Mod. Ca. 134. 2 Mob By the 
244. Vid. Ld. Raym. 855, 856, * 3 tad 
Debts upon ſimple contract, where the debtor lives. R. 5, hy 


305. 4. in marg. Off. Ex". c. 4. %. 2. ” : 
* Av where adminiſtration was granted in a peculiar, to? 
action brought againſt a perſon, he pleaded, that at the time 


0 the wife 
| Ang the 
; inteſlate 
al. 36. 
[IF the 
Ac oth 
| + or to 
Ul the c 
te fon. 


held a good plea, for the reſidence of the debtor out of the P 
liar or dioceſe, conſtitutes bona notabilia. 1 Ld. Raym. tf 
Leaſes for years, where the land lies, and not where the 
is. Dal. 77 N : | 7 
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But by the canon 1 Fac. 93. goods which a man has with 
kim, who dies is itinere, do not make bona notabilia. 1 Rol. 


8. . 47. f ? þ . | | 
7 Nor, by the /. 4 Ann. 16, ſalary, wages, or pay, due to any 
{ur work in any of her majeſty's yards, or docks. | 


I an inteſtate has not bona nolabilia, adminiſtration ſhall be (B. 3.) 


granted by the biſhop of the dioceſe, where he dies. When by 
Or, if he dies within a peculiar, by the judge of the peculiar noe | 
juriſdiction. 2 | : | judge. 


So, if he has ſeveral dwelling places, and dies at one of them, 
adminiſtration ſhall be granted by the biſhop of that dioceſe. 
1 Sal. 37- | | | 

Thongh he lives at the other for the moſt part, and was here 
only for a day or two. bid. 5 | 

Otherwiſe, if he dies on a journey, & c. Vid. 

And a biſhop may grant adminiſtration out of his dioceſe ; for 
tis only miniſterial. Lut. 535. | 

80 a biſhop of Jreland, being in England, may grant admini- 
ration here, for goods in Ireland. Dy. 305. a. in marg. 

So an archbiſhop may grant it, though he be out of his pro- 
wmmce, R. Lut. 535. et | x | 
But if adminiltration be granted by a biſhop, or other inferior 
judge, when it does not belong to him, it is null and void. R. 

5 Co. 36. a. Mo. 145. „ | 

And in an action by an adminiſtrator, to whom adminiſtra- 
tion was granted by the judge of a peculiar, &c. when it did 
not belong to him, it is a good bar, that no adminiſtration was 
granted. £2 . ä 5 

do, in a ſcire ſucias by him upon a judgment in B. R. or C. B. 
ke ſhall not have judgment; for the adminiſtration does not ex 
tend to a matter, that appears to be out of the juriſdiction of the 
ordinary, and the court will not intend any other title, but that 
vlch the plaintiff ſhews. R. 1 Sal. 40. Mod: Ca. 134. 
do, if a defendant in execution upon ſuch a judgment eſcape, 
ct an adminiſtrator ſhall not have an action againſt the ſheri 
7 the eſcape. Per three Bar. 2 Mod. Ca. 244. 


(B. 6.) To whom it ſhall be granted. 


Ly the J. 31 Ed. 3. 1t. the ordinary muſt depute the 
it and moſt lawful friends of the inteſtate to adminiſter. | 

By the /l. 21 H.8. 5. the ordinary may commit adminiſtration 

the wite, or next of kin of the inteſtate, or both. | 

And therefore, adminiſtration may be granted to the wife of 


Long, or part to her, and part to the next of kin. &. 
val. 36, | 


if the widow renounces adminiſtration, ſhe is not obliged to 
ac oath that none of the inteſtate's effects are come to her 
uGs, or to exhibit inventory, and notwithſtanding ſhe refuſes 
nd the creditors enter a caveat, adminiſtration ſhall be granted 


lie ſon. 14, Suffolk”'s Cafe, NV. 7 G. 2. . R. H. 9.4 


Or, 
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Or, to the father, or other next of kin, and not to the witc, 
R. Ray. 93. N. 1. S0. 351. Ace. 1 Fer. 31. 

Who are next of kin. Vide Adminiſtration, (H.)) 

If there are ſeveral in the ſame degree of kin, the ordinary 
may grant adminiſtration to all, or to which he pleaſes. Vid 
ft. 21 H. 8. 5. 5 5 

* By . 21 H. 8. c. 5. G22 & 23 C. 2. c. 10. the ordinary 
is to grant adminiſtration and to take bond, with condition that 
the adminiſtrator ſhall duly adminiſter the inteſtate's effects; that 
they ſhall give an account of ſuch their adminiſtration, and make 


an inventory of the goods and chattels, and that they ſhall pay 8 
the ſurplus to the next of kin. * | ” ; 
* A creditor has a right ex debito juflicie, as well as the next of 
kin to ſue an adminiſtration bond in the name of the ordinary, 6 
Archbp. of Canterbury v. Houſe, Cop. 140. | 
But the condition of the bond, as to adminiſtering truly ac. 0 
cording to law, is to be intended of bringing in his account, and 
not of paying the debts of the inteſtate; therefore a creditor who 5 
fues on the bond, ſhall not aſſign for breach the non-payment of 
a debt to him, or a devaſiavit committed by the adminiſtrator; wh 
for that would be endleſs and infinite. 1 Salk. 316. * ; 3s 
And if the adminiſtration be only for a limited time, *till the 7 
time at which an executor is appointed, it ought to be to the 5 
next of kin. Semb. Hob. 250. Vide 2 Jon. 134. 85 1 
And therefore, the ordinary may grant adminiſtration to the 1 
fiſter of the half. blood; for ſhe is in equal degree of kin with the 0 
brother of the whole blood. N. Al. 36. Vide Adminiſtralion, by 
H. 
2 the grandfather, or uncle; though the grandfather ſeem "— 
to be preferable. N. 1 Sal. 38. | | 1 8 Wes 
And if it be granted to one not next of kin, it is not void, q 
but voidable. 1 Sal. 38. | | "ag 
But if a feme-covert die inteſtate, adminiſtration ſhall be granted Fe 
to the huſband de jure; and the ordinary has no election to grant An 
it to him, or to another. D. 4 Co. 51. b. 1 Rol. 910. A. ont 3 
Dy. 251. a. R. acc. per three F. Cro. cont. Cro. Car. 106- Ang 
Jon. 175. R. 1 Sid. 409. Per two J. Mo. 871. . 
[ nleſs the huſband has done ſome a& to exclude himſelf, he Tha, 
ſhall have adminiſtration, though the wife had a ſeparate eſtate, and l Bur 
had made a will. Rex v. Betteſworth, M. 13 G. 2. Str. 1118. bun al 
[If by articles before marriage, the wife has power to male 2 Gary 
will, and to diſpoſe of her leaſchold eſtate ; and ſhe makes he! 105 
will, and A. executor, who proves it; yet the huſband ſhall have for and 
adminiſtration, though the will controul the adminiſtration as tothe i * 
leaſehold eſtate, and a peremptory mandamus ſhall go- Rex v. 80 if 
Betteſworth, H. 4 C. 2. Sir. 891.] .* 8 dum leg 
[If huſband has departed from all intereſt in his wife's fortunts * 
he ſhall not have adminiſtration. Rex v. Betteſworth, 7. 12 W 


G. 2. Str. 1111.) | F 
IF a father die, it ſhall be granted to his ſon, before the gran 


father, though in equal degree. 2 Ver. 125. i 


= 
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If a ſeme · covert refuſe, it ſhall.be granted to her nufkand. 
„ 5 5 

5 if the next of kin be incapable, adminiſtration ſhall be 
granted to another: as, if he be an ideot. Vide 1 Sal. 36. 

If he become bankrupt. bid. oy | 6 

So, if the next of kin be an infant, adminiſtration may be 


granted, during his minority. Dub, Dal. 8 5. Vide Adminiſira- 


tin, (F.) | 


And adminiſtration durante minore etate of another need not be 


granted to the next of kin; for it is not within the /f. 21 H. g. 
i Brownl, 31. R. Hob. 252. D. 1 Vent. 219. Semb. 3 Mod. 24. 


Slin, 155. 


[Spiritual court is not obliged to grant adminiſtration *to the 


father of the deceaſed* durante minore ætate of *his ſon.“ Smith's 
Caſe, H. 4 G. 2. Sir. 892.]J | | 

And, though an adminiſtration, during the minority of an execu- 
tor, ceaſes at his age of ſeventeen years; vide Adminiſtration, (F.)— 
Plader, (2 D. 10. 11.) an adminiſtration, during the minority 
of one intitled to adminiſtration, does not ceaſe *till his age of 
twenty-one years. R. in B. R. inter Thomas and Freake, N. 
1j V. z. Rot. 102. R. in C. B. inter Edmonds and Shaler, Tr. 


Ann. Rot. 340. ( Reporied Comyns's Reports 159 ) R. 5 Mod. 


395. 1 al. 39. 


But it is no i 
kin be an alien. Cro. Car. 9. 

Or, a feme-covert. 1 Brownl. 31. h | 

So, if the next of kin refuſe, adminiſtration ſhall be granted 
to a principal creditor, 

Yet, if granted to a cred; 
may afterwards repeal it. 1 Sal. 38. | 

So adminiſtration de bonis non ſhall *not*®* be granted to the 
xext of kin, if there be a reſiduary legatee. R. 2 Lev. 56. 
Fat. 319- | I | 

And if there are ſeveral intituled to the reſidue, it may be 
granted to any of them. R. 2 Jon. 162. | | 

Ard if granted to the next of kin, ſhall be repealed by the 
reliduary legatee. 2 Lev. 56. 

Though there be no reſidue at preſent. Dub. 2 Lev. 56. 
but it has been ſince determined, that the“ ſpiritual court 
not obliged to grant adminiſtration with will annexed to the re- 
bduary legatee. Rex v. Betteſworth, M. 7 G. 2. Str. 956.) 


lf an executor prove che will, and afterwards make his execu- 


tor and die, his executor ſhall he executor to the firſt teſtator. 
G. Ex,. 368. 1 Sal. 308, 9. Vide Adminiſtration, (G.) 


if an executor after probate die inteſtate, being alſo reſi- 


Guary legatee, adminiſtration to the firſt teſtator ſhall be granted . 


to lis admiviſtrator, R. 2 Rol. 159.—D. 1 Sid. 79. - | 
do, if an executor be reſiduary legatee, adminiſtration de bonis 
n io the firſt teſtator ſhall be granted to his executor, though he 
uſed, or died before probate. R. Dy. 372.4. 
Or, to his adminiſtrator, if he died inteſtate before 2 


. Dy. 372. a. in marg. Adm: Jen. 225+ 2 Rol. 159. Huli. = 


ncapacity to be an adminiſtrator, if the next of 


tor without a refuſal, the next of kin 
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But the executor of an executor may reſuſe to have admiĩni. 
ſtration to the firſt teſtator. R. 2 Cro. 614. | 

And the adminiſtrator of an executor, who was not reſiduary 
legatee, ſhall not have adminiſtration to the firſt teſtator. Du. 
1 Rol. 907. I. 40. Semb. 2 Mod. 101. R. Fon. 225. 0. 

Nor, an adminiſtrator during the minority of the executor 
of an executor. N. Cro. El. 211. | 


I Sal. 309. Vide 5 Co. 9 b. 


Nor, an adminiſtrator of an adminiſtrator. ©, Dy. 112. l. 


R. 1 Rol. 957. l. 30. D. 1 Sid. 79. | 
Nor, an executor of an adminiſtrator. ©. Dy. 47. l. D. 
3 Rol. goy. I. 42. Semb. 5 Co. 9. 6. Vide 2 Lev. 100. 

Yet ſince the ,. 22 £7 23 Car. 2. 10. the intereſt is veſted in 
the next of kin; and . if he die before diſtribution, his 
executor, or adminiſtrator, ſeems intitled to the adminiſtration 
de bonis non. R. cont. 3 Mod. 59, 65. Acc. inter Brown and 
Farendal, Tr. 1 VW. & M. Vide Sho. 2, 25. Fide1 Ver. 40z. 


(B. 7.) How it ſhall be granted. 


- Adminiſtration muſt be granted in writing under ſeal, and 
not by parol. Dub. Dy. 294. b. Sho. 408. 

It may be granted to two, and if one dies, the ſurvivor ſhall 
be ſole adminiſtrator. R. 2 Fer. 514. Hudſon v. Hudſon, 7. 
o6.2: CT. T. 16. | P 

So it may be granted upon condition, or until the return of 
ſuch a ong. 1 Rol. 908. J. 10. 5 5 

[The ſpiritual court may take a bond for due adminiſtration, 
even where it is cum teſlamento annexo. Folkes v. Dominique, I. 
13 G. 2. Str. 1137. 8 

So ſeveral adminiſtrations may be granted; for goods of the 
inteſtate in ſuch a county or place to one, and for goods in ſuch a 
place to another. 1 Rol. 908. JI. 5. Dub. 1 Sid. 101. 

If there be a doubt, to whom adminiſtration ought to be 
granted, it may be granted pendlente lite, Carth. 153. 

But if adminiſtration be granted omnium bonorum et creditor 
concernen teſtamentum A. that will be a general adminiſtration 
though only ſome particulars are mentioned in the will. Per is 
J. Berkley, cont. Cro. Car. 294. | N 
And the ordinary cannot grant adminiſtration for part of 
debt to one, and for the reſidue to another. R. 1 Sid. 1 
1 Sal. 36. 5 , 

Nor pendente lite, where the will is diſputed. R. Carth. 13 

It may be granted pendente lite about a will ( notwithſtancin 
Carthew 153. which was never adjudged) and ſuch adminifer 
tor may bring actions. Judgment in C. B. affirmed in B. 
Woolaſton v. Walker, M. 5 G. 2. Sir.g17.] 7, 
If the ordinary does not grant adminiſtration to bim, Y 
ought to have it, a prohibition, or mandamus ſhall be gra" 


Dub. 1 Leo. 240. Lat. 67, 68. Acc. 1 Sid. 280. 370+ Sem 
| | * 
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(B. 8.) When it may be repealed, 


If adminiſtration be regularly granted to the next of kin, the 
ordinary cannot revoke it without cauſe, and grant it to another; 
for he has executed his authority. R. Ray. 93. 1 Sid. 179. 
D. Sid. 280. R. 1 Sid. 293. 372. 1 Lev. 158, 186, 305. 
Dub. 2 Brownl. 119. R. Al. 56. St. 10. 

Though there be a male adminiſtration afterwards ; for he ouglit 
to take ſufficient caution againſt it. Per Hale, 1 Fent. 219 


Al. | 
R it was granted after a caveat entered. Dad, 1 Sid. 371. 


Levy. 18 
And if WE be a ſuit to repeal i it in the ſpiritual court, a pro- 
kibition ſhall go. Lat. 68. Al. 56. Vide in Probibition, (G. 
18. 

"of if adminiftration be granted, non vocalis Jure vocandis, it 
nay be repealed. 1 Lev JOh. 

So, if it be granted by a biſhop, when there are bona noiabilia. 
R. 1 Lev. 305. | 

Or, by the archbiſhop, when there are not. 

So, if it be granted to the next of kin of a wife, and not to 
ber huſband. R. 1 Sid. 409. 

So, if it be granted to one not next of kin. 1 Sal. 38. 

[1f inteſtate leaves a wife, and his ſiſter obtain adminiſtration 
on the common oath, that he left none, &c. it may be revoked. 
Harriſon v. Weldon, . 5 G. 2. Str. 911.) 

Or to the next of kin, when another was reſiduary legatee. 
R. 2 bo 56. | 

Though there be not then any reſidue ; for there may be after 
wards. Dub. 2 Lev. 56. 1 Vent. 218. 

So, if the next of kin become an ideot, or otherwiſe i incapa- 
be, R. 1 Sid. 373. 1 Lev. 158. 

Or, if it was granted to another, in reſpect of ſuch incapa- 
ty, which is afterwards removed. R. 1 Sid. 372, 3 

So, if it be granted to any one of kin with another not of kin; 
u, to a ſiſter and her huſband; for he continues adminiſtrator | 
er the death of his wife. A.. 36. | 

do, if it be granted upon refuſal of an executor, who had TY 
tare adminiſtered, Of Ex”. 56, 57. 

Yet if an adminiſtration be repealed, quia improvide, it ſhall be 
Fauted to the ſame perſon. 1 Sid. 293- | 


If adminiſtration be regularly granted, and 3 for (B. 9.) 

alle repealed, all lawful acts by the firſt adminiſtrator remain What aQs, 

2008, —— 
do, if adminiſtration be regularly granted to him to han it — 
inot belong, and afterwards repealed upon a citation, all acts tion, are 

iy the firſt adminiſtrator are good; as, if he gives the goods good. 

4 the inteſtate to another. R. 6 Co. 18. 3. Cro. El. (460.) 
fr two 7, Gawdy cont. Mo. 390. * 1 Sal. 38. 

Bf Though 
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| Though the gift was with an intent to defeat the ſecond abut. 
niſtrator; for it ſtands good againſt him, though 


by the ö. 


' 13 Elia. it was void as to a creditor. R. 6 Co. 18. ö. 


(B. 10.) 
What not. 


And, made pendente lie upon the citation. R. Co. El. (460 


If adminiſtration to a creditor be repealed by the next of kin, 
the creditor ſhall retain. 


1 Sal. 38. 2 

So, if an adminiſtrator aſſign a term, and upon a citation to 
repeal the adminiſtration it is confirmed, but upon an appeal 
from this ſentence it is repealed, the aſſignment is good. N. 
Ray. 224. 2 Lev. go. 3 


But if adminiſtration granted be repealed upon an appeal, 
all acts are avoided ; for the appeal ſuſpends the ſentence, R. 


6 Co. 18. 3. f | | 
And if the adminiſtrator had obtained judgment for a debt of 


the inteſtate before the repeal, the defendant ſhall avoid it by 
audita querela, 


R. 2 Sand. 149. 1 Mod. 62. 

If he had judgment and execution againſt the debtor, it will 
be no bar in an aQtion afterwards againſt the ſame debtor by the 
lawful adminiſtrator. R. 1 Vent. 349. 3 | 

So if adminiſtration be granted upon the concealment of a 
will, and afterwards the will appears, all meſne acts by the ad. 
miniſtrator are void. Fide Pl. Com. 280. R. Acc. 2 Lev. 183. 

Though the executor refuſe, and do not prove the will when it 
is produced: for the adminiſtration was void, and cannot be of 


effect by the refuſal of the executor afterwards. R. 2 Lev. 183. 


Vide Sho. 411. ; | 

So, if the executor do not prove the will, whereby admini- 
ſtration is granted to a debtor, if he afterwards prove it, he my 
ſue the adminiſtrator for the debt. R. 1 Leo. go. | 

So, if after adminiſtration granted, a new adminiſtration be 
obtained by fraud without a repeal of the firſt, and the ſecond 
adminiſtrator. releaſe, and then his adminiſtration be repeal, 
the releaſe ſhall be void. R. Dy. 339. 6 Co. 19. a. 


(C) Executor de ſon Tort. | 
(c. 1.) Who ſhall be. 
W HAT acts make a perſon liable as executor d: ſon tt 


is a matter of law for the judge to decide ; it 1s for the 
Jury to ſay whether the acts be ſufficiently proved. 2 Te" 
p. 99. ä | Eg 
If a man intermeddle with the goods of the inteſtate withou 
taking adminiſtration, he will be an executor 4e ſon tort. "A" 
= ſlighteſt circumſtance of intermeddling is ſufficient. 2 Ten 
eþ. 97.“ | 
wo if he uſe, or ſell the goods of the inteſtate. R. 5 Co 
33- N \ | | 4 ; 
If he pay debts. 5 Co. 33. ö. 34. 4. Dy. 105. . 
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If he receive a debt due to the inteſtate, and give an acquit- 
ance for it. R. Bend. 73. Dy. 166. 6. Mo. 14. 1 And. 11. 

0. . ; b | uy 
4 7 the ſervant of B. ſells goods of an inteſtate, as well 
aſter as before his death, though by the inteſtate's direction, and 
oliver the money ariſing therefrom into the hands of B. B. 
may be ſued as executor de ſon tort. 2 Term Rep. 97. 

go, if a perſon having intermeddled in the inteſtate's affairs 
has money of the inteſtate in his hands at the time of an action 
brought. Id. 1bid.* $7 WEL 

If he cancel a bond, in which the inteſtate was bound to 
another, and give his own bond for the ſame ſum. R. Cro. El. 
114 R. Cro. El. 120. 5 ; 


166. J. in marg. 

If he milk the cows of the inteſtate. id. 

If he take the goods of the inteſtate to diſpoſe of at his plea- 
ſure, R. 1 And. 11. J 

Or, for his own debt. Vide 5 Co. 30. 5. | 

*If he take an ab/olute bill of ſale of the goods of his debtor, 
but agree to leave them in his poſſeſſion for a limited time, and 
in the mean time the debtor dying, he take and ſell the goods; 
for the debtor's continuing in. poſſ:flion is inconſiſtent with the 
ded, and fraudulent againſt creditors. 2 Term Rep. 587.“ 

If le ſue, or anſwer to a ſuit, as executor. 5 

So, if he take the goods of the inteſtate into his poſſeſſion; 
that makes him executor de ſon tort, when there is no other ex- 
ecutor, or adminſtrator. Q, Dy. 105. 3. Per Dyer acc. Dy. 
166. . Adm. 5 Co. 33. 3. Vide Off. Ex". cap. 14. R. acc. 
2 Brownl. 183. | | x 

It he take only a dog of the inteſtate. Dy. 166. J. in marg. 

Or any part of his goods. R. Crs. El. (472.) | 

So, ik a man has ſome colour to intermeddle with the goods 
dan inteſtate, but exceeds his authority, that makes him exe- 
cutor de ſon tort + as, if a man, who has letters ad colligenda bona, 
il goods not periſhing. R. Dy. 255, 6. 
fa wife for her paraphernalia, take more than is convenient 
u her degree. Dy. 166. 3. | | | 

So by the S. 43 El. 8. If adminiſtration by fraud be granted 
va perſon infolvent, &c. who gives goods to B. or releaſes a 
(t from him to the inteſtate, B. for ſo much ſhall be executor 
& ſon tort. | 8 : | 
van huſband, who has goods given to his wife by covin, 
al be charged as executor de ſon tort. N. Cro. El. 406, 810. 

Or, if an huſband, after the death of his wife executrix, has 
dds, which ſhe, being ſole, made a gift of by covin. R. Cro. 
L1G. Mo. 396. Vide 2 Leo. 223. 8 
dor if a man intermeddle with the goods of an inteſtate claim- 
"$3 executor, he may be charged as executor de ſon tort, though 
wither be executor, who proves the will. R. 5 Co. 34. a. | 
8 if he pay debts, or legacies, or receive debts, &c. 5 Co. 


1 a, 
So, 


he diſtribute of the goods of the inteſtate to the poor. B). 


378 


ADMINIST RA TOR. 
So, if a man intermeddle, and afterwards another takes ad. 


miniſtration, he may be ſued as executor de ſon tort. R. Hob. 49. 


Per Holt, 1 Sal. 313. 1 
80, if he himſelf takes adminiſtration, he may afterwards be 


ſued as adminiſtrator, or as executor de ſon tort, for the goods 


which he adminiſtered before. R. Cro. El. 102. 2 Brownl, 183. 


Off. Ex". cap. 14. R. Cro. El. 810. 85 | 

So an executor de on tort may be ſued, though he delivers the 
goods to him who afterwards takes adminiſtration. R. Cro. E. 
565.—Cont. where the adminiſtrator has adminiſtered to the value 
of thoſe goods. Vide poſt, (C. 3.) Cont. where he delivers the 
goods to the lawful adminiſtrator before the action; for then he 
may plead plena adminiſiravit. Per Holt, 1 Sal. 313. *2 Tin 
Rep. 100. | WI . 

(C. 2.) Who not. 

But if a man put an horſe of the inteſtate into his ſtable, that 

does not make him executor de ſon tort. Per Paſton, Off. Ex. 


. | | | 
If he pay the funerals, or debts of the inteſtate, with his own 


money. "Off. Ex". c. 14. | 
If he give, or ſell the goods of the inteſtate to A. that does 
not make A. executor de ſon tort. Dub. Win. Ent. 341. *Senl. 


cont. 2 Term Rep. 97.“ 


So, if the owner of the houſe, where the inteſtate died, lock 
up his goods, till he can be diſcharged from them. | 

So, if he intermeddle only about his funerals. Dy. 166. J. 

Or, claim a property in the goods ; as, by gift of the intellate, 
or as paraphernalia, Nc. Dy. 166. b.. 5 Co. 34. a. * 

Or, by writ ad colligenda bona. Dy. 166. 5. 

Yet in theſe caſes the defendant muſt ſhew the ſpecial mat. 
ter. bid. Po | Re 

So, if a man take goods out of the poſſeſſion of the lavfil 
executor or adminiſtrator, it does not make him executor d: ſn 


tort. 5 Co. 34. 4. 
Or, do not take them out of their poſſeſſion, if they have ad- 


miniſtered to the value. Vide poſt, (C. 3.) N 
Or, if the adminiſtration was granted before his intermeddling: 


Per Holt, 1 Sal. 313. 
(C. 3.) How he ſhall be charged. 


If a man adminiſter as executor de ſon tort, he is liable to ths 
action of the lawful executor, or adminiſtrator. Carth. 105 
, E.. 257. ; 35 f 
Or, to the action of a creditor. bid. | 
[A court of equity will not decree againſt an executor & ,. 
tort without ſetting up an adminiſtrator. Zddowes v. Deans 


SC. H. 1718. Bunb, 36.] ö 3 
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And al be charged as executor generally, in the writ, and 


count. 5 Co. 31. a. Vide in Pleader, (2 D. 2.) Vide Off. 


x". 254. | | 
2444 i there be alſo a lawful executor, they may be joined 


in the ſuit, or ſued ſeverally. Of. Ex". 255. 
Otherwiſe, if there be a lawtul adminiſtrator ; for be cannot 
be joined in a ſuit with an executor de ſon tort. bid. | 


80, if a creditor take adminiſtration, he may maintain debt, 


Kc. for his money againſt him, who before his adminiftration 


goods. R. Sli. 384. : 


found againſt him, he ſhall be charged generally, as another ex- 
ecutor, with the whole debt de bonis proprits. Off. Ex". 257. 

If he plead plene adminiſtra vit, he ſhall not be charged beyond 
the aſſets, which came to his hands. Dy. 166. 6b. in marg. 

A legal act done by an executor de ſon tort will bind the 
rightful executor. Ld Raym. 661,* | 


tors. R. 5 Co. 30. B. Per Holt, Carth. 104. 


If he pay debts with his own money, he may retain goods of 
the inteſtate in his hands to the ſame value. N. 1 Sid. 76. 


ſhall recover only ſo much in damages, as he has adminiſtered 
unduly ; and if an executor de ſon tort pay 100/. of the teſtator's 
in a bag to a creditor, the rightful executor ſhall not have tro- 
er againſt the creditor. £d. Raym. 661.* | 

So, if adminiſtration be granted, and the adminiſtrator ad- 


in took before adminiſtration granted, the executor de fon tort 
upon plene adminiſtravit ſhall be excuſed. R. Cro. Car. 88. 

If an executor (e ſon tort takes adminiftration, all acts done by 
lim before, are good by relation. Mo. 126. | | 

If A. diſpoſes of - the. goods to B. for payment of funeral 
charges, and afterwards takes adminiſtration, he ſhall not have 
rover againſt B. for the goods. R. per two FJ. Holt cont. 
ol. 295. Shin. 274. Vide Carth. 104. 

f an executor de ſon tort take a term for years of the inteſtate, 
be ſhall be chargeable for waſte. N. 3 Mod. go. 3 Lev. 35. 
Aud for the rent. Vide 3 Lev. 35. | | 

And upon a judgment agaiuſt him, the term ſhall be taken 
pon a Heri facias, 2 Fon. 73. 1 Vent. 303. _ N 

Lut of a term for years of a reverſion he cannot be poſſeſſed, 
ud a ſale by him will be void. R. Mo. 126. | £0 

But an executor de ſon tort cannot -retain for his own debt. 
. 5 Co. 30. . R. Tel. 137. Mo. 527. R. 2 Mod. 51. 
V. Gudb. 216, 217. *2 Term Rep. 97 | 

Yet if an executor de ſon tort atterwards take adminiftration 
it may ſhew it, and then retain it for his own debt. 2 Vent. 
(e. Though he take adminiſtration pendente lite. N. Sti. 337- 


muner, and no aſſets uta; and plaintiff replies, executor de /on 
| "EN | YN | tort ; 


was executor de ſon tort, as well as treſpaſs, or trover for his 


If an executor de ſon fort plead, ne unques executor, and it be 


And therefore, he ſhall be allowed, if he pay debts to credi- 


*And if the rightful executor bring trover againſt him, he 


nitiſters to the value of the goods, which the executor de ſon _ 


If action is brought againſt A. as executor, who pleads a 
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tort ; 4. rejoins adminiſtration granted puis * continuance ; 
both pleas are conſiſtent, and good. 1 v. Browne, 7 
12 G. 2. And. 328. 

By the St. 43 El. 8. An executor d& ſon tort by gift, &c. of an 
adminiſtrator, who, had adminiſtration by covin, may retain for * 
his own debt. 


So the executor of an executor de ſon tort ſhall not be charged 
. the common law, but only in equity. R. 2 Mod. 293. 44 
_ When an Adminiſtrator Hall have Relief, or be Relirv h 
againſt in Equity, Y. ide Chancery, (2 B. 1, 3.) 

2 

Pleading in Actions by, and againſt Erecutors, or Adminiſtrators, 

Vide Abatement, (E. 14.—F. 10. 2 (2 D. 1, &c. 10, | 
&c.—3 L. 12. L- D. 
| =0 

Vide alſo concernin g nnn Admin TY JAN Chancery, 4 


(4 A. 9.)—Covenant, (B. 1.—C. I.) 


Oc. 
B, 
| der h. 
) RR AL 2 © any ſt 
5 | * 8 much 
(A) The Antiquity of the Admiralty. 

CHE dated and court of admiralty have been time | 
4- out of mind, and ſo it was ſaid in the time of Risb. l. Y 
Co. Lit. 260. fe 

And this appears by ſeveral records in the time of Hm. . cultome 
Ed. 1. Sc. Co. Lit. 260. 6. 4 Inſt.. 145. 1 Rol. Abr. 52%. * 
Seld. Mare Cl. I. 2. c. 14. amiral 

But all the commiſſions of the king before the te of King won, 4 
John are loſt. Seld. Mare Cl. I. 2.c. 14. vo, tl 

In the time of Hen. 34. he was named copitaneus et cuſs 58 wi 

, maris, c. Seld. Mare Cl. I. 2. c. 14. Spel. Gloff. 14, 16. he ac 

In the time of Ed. 1. Ed. 2. c. there were three named ad- « Jen, 1 
mirals, viz. at Yarmouth, Portſmouth, and the Weſtern, or Irip Ih I 
Coaſt, _ Mare Cl. l. 2. c. 14. Spel. Glo. v. Admiral, p. i; 77 
4 Inft. 14 All wr 

And i 10 * 15th Ed. 1. poſt FO lum regis ab Hieroſolyma rims _ te 
introdu@ videtur admiralli nomen. Spel. Gloſſ. 2. Admiral 15. "An | 
4 — primus admirallus Angliæ widetur Richard Fitz Alan. 10 R. 2. 5 "hey 

loſſ. 1 ä . , 

. Che — 4 of admiral ſeems to be 4880 ab e Ani nk 4 
Præſedtus, et Graco, os, Marinus. Gpel Glofl v. Admiral 12- 10 ry 
| 


4 Inſt. 147. 1 
. 8 (58. 


AEN. 1 


(B) The Authority of the Admiral. 


HE authority of the admiral depends upon his commiſſion. 

3 And he is conſtituted ſometimes for life. 4 Inſt. 145 · 

Sometimes, quamdiu regi placuerit. Ibid. 

And by the ff. 2 U. & M. 2. commiſſioners of the aneh 

when it is in commiſſion) ſhall have the ſame authorities, juriſ- 
ditions, and powers, as the lord high admiral. 

The admiral has the authority of having ſeveral officers under 
him. 

As, the alt” of vice - admiral in pod and ſuch 8 
2 Leo. 103- 

The office of regiſter in the admiralty. 2 Geo. 114. 

And ſuch office uſually determines with the office of admiral. 
Dub. 2 Leo. 103. Semb. 2 Leo. 114, 115. 

As to the admiral of the cinque ports, vide in franchiſes, (E. 3. 9 

As to the impeachment of an admiral, vide parliament, (L. 31.) 


(Cc) Commiſſioners of the Admiralty, 
Y the /. 2 IW. &5 M. 2. commiſſioners of the e al- 


ways had, and ſhall have the ſame juriſdictions, authorities, 
Oc. as lord RP : 
By the ft. 13 © 14 Car. 2. 20. The admiral by warrant un- 
der hand and ſeal, or any two officers of the navy, &c. may impreſs 
any ſhips, boats, & c. needful for his majeſty's _— paying ſo 
much per ton as merchants uſually pay. | 


(D) Perquiſites of the Admiralty. 
by the S. 2 H. 5. 6./. 3. The admiral ſhall have the for- 


feiture in all caſes (our of the cinque ports) as hath been ace 
cultomed of right to the office of admiral of England, 

Aud therefore, by the uſual grant to have bona piratarum, the 
admiral ſhall have the proper goods of a pirate aſter his convic- 
tion, R. 3 Bul. 148. Vide 1 Rol. 285. 

So, the goods of traitors, felons, felones de ſe, fugitives, Kc. | 


ound within his juriſdiction. Sir L. Jen. 1 vol. 89, 98.“ In his 
The admiral of right has a tenth part of all prize goods. Sir charge at a 
E: Jen, 1 vol. 88. ſeſſion of 


[By 13 G. 2.c. 4. / 2. The tenth of prize goods is taken admiralty, 
way, 
All wrecks, jetſun, flotſan, legan, derelifs, and deodands = 
as to the lords of manors, or others. Sir L. Jen. 1 U 
| g 
0 12. All the goods of che king's enemies taken without 8 
found, or by accident brought within the n com- 

mY [ITO id. 

* Ali fines and amerciaments in the court of admiralty. bid. 
| Royal fiſhes, as whales, ſturgeons, &c. Sir L. Jen. 1 vol. - 


( 9 98 . + 
(E) 


(E) Juriſdittion of the Admiralty. | 


(E. 1.) For all Offences done ſuper altum Mare. : 
HE admiral has conuſance, and juriſdiction of all things 
(E. 1.) done ſuper altum mare out of any county. 4 12. 134. 3 
Murder. Vid the St. 5 El. 5. ſ. 30. On the main ſea, or coaſts of the 
ſea out of any county, cingue ports, haven, or pier. Vide 4 Infl. Up 
137. | . 
yy "Nl therefore, if a murder be ſuper altum mare, it may be N 
tried before the admiral. H. P. C. 54. . - 
Or, by the Sz. 15 R. 2. 3. if it be in great ſhips hovering in 11 
the main ſtream of great rivers beneath the bridge nigh the ſea, 1 
ide poſt, (E. 14. ee | | 5 5 
5 - 2 bo ON allum mare, and not in partibus tranſma- 5. 
ww MN.F. C.' £4 5 EEE N 
7 And the dan of the party, as well as the ſtroke, ſhall be ſuper mw 
allum mare. Ibid. Ea, : 3 GY ** 
So manſlaughter ſuper altum mare will be within the juriſdic . 
tion of the admiralty. Sir IL. Fen. 1 vol. 93. 2 a 
Homicide per inſortunium, ſe defendendo, or as felo de ſe upon 8 
the ſea, where the coroner does not inquire ſuper viſum corpuris. 5 
Ibid. N . 
| . Corr 
So high treaſon done ſuper altum mare may be tried by the ad- 10 * 
(E. 2.) miral. Vide Stat. 28 H. 8. 15. Vide 3 Inſt. 112. 5 <p 
0 high treaſon, murder, robbery, &c. upon the ſea flowing "By 
between the high-water, and low-water mark; for though, upon 1 
the reflux, the land between high and low water is infra 21 cording 
comitatus, yet upon the flow of the ſea, it is within the ju. "ay 
diction of the admiral. 3 /nfl. 113. . 5 But it 
If a man ſurrender the king's ſhip to the king's enemy upon ane 
the ſea, it will be treaſon, as well as if he delivered a fort, & temy, 
upon land ; if it is done proditorie. Sir. L. Jen. 1 vol. 86. Thong! 
So, if he give aid, relief, or intelligence to an enemy upon wity wil 
the ſea. Sir L. Fen. 1 vol. 86, 92. 8 e 
Every offence, which will be treaſon, murder, felony, man- Na en 
flaughter, may hem, riot, mifdemeanor, &c. if committed = "rs 
land, will be an offence of the ſame nature, and ſhall hare 1 8 
ſame puniſhment, if committed upon the ſea. Sir L. Jen. 1 5% Though, 
86, 97. ook his cor 
4 rot la fu 
(E. z.) So piracy, or depredation upon the ſea was triable em. Though 
Piracy, admiral. And an acceſſory to piracy is triable before the : we timage 
 Whatſhall ſince the Sr. 28 H. 8. 15. 3 {nfl 112. Sir L. Jen. 1 2 N hin. 
15 And by,. 11 Fiz Will 3. c. 7. f. 10. Perſons either Sit ibn 
| the land, or by ſea, aiding, &c. any pirate to commit aces e for that 
racy, &c. it ſuch piracy, &c. be committed, ſhall be * 5 113, 
acceſſaries before, and perſons on the land, or by fea, knowing "4 


2 . . * ring into thc! 
receiving, &c. ſuch pirate, or knowingly receiving in 8 
cuſtody, any goods piratically and feloniouſly my ſhall 480 
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«1dged acceſſaries after the fact, and ſhall be tried after the courſe 
of the laws of the land, according to the f. 28 H. 8. c. 15. ; 


By the common law, piracy by a ſubje& was petit treaſon ; 
but that is taken away by the „. 25 Ed. 3. 2. 3 Inft. 113. 
H. P. C. 77. | 5 


Piracy is, when a man commits a robbery upon the * | 


3 lift. 113. Sir L. Jen. 1 Vl. 94. 


As, if by violence he ſeize a ſhip or the goods of another 
vpon the ſca, putting him in fear. Sir L. Jen. 1 Vol. 94. 


Though the perſon robbed be a ſubject of a foreign prince, or 


{ate in amity with the king. bid. | 

Or, the perſon, who robs has a commiſſion from. a foreign 
prince, if he, who 18 robbed, is not an enemy to ſuch prince. 
llid. 5 | | 5 
So by the /. 11 & 12 W. 3. 7. made perpetual by 6 Geo. 1. 
10. A ſubject ſhall be a pirate, who commits piracy, &c. or act 
of hoſtility againſt another ſubje& on the ſea, by colour of a com- 
miſſion from any foreign prince, &c. 

Sv, a maſter, or ſeaman, who feloniouſly runs away with ſhip, 
goods, &c. or yields them voluntarily to pirates, or combines, or 
ittempts to ſeduce the maſter, mariners, &c. to yield up or run 
a2y with them, or to turn pirate, or go over to pirates. 

So, by this ſtatute, and 8 Geo. 1. 24. if any aſſiſt, or adviſe 
any to be ſo, who commits piracy, or knowingly receive, &c. 
pirates, or g02ds piratical, or knowingly trade with, ſupply, or 
correſpond with pirates, or forcibly board a ſhip, &c. and though 
he do not carry off ſuch ſhip, &c. throw over-board, or deſtroy 
any part of the goods. 


y 8 G. c. 24. Perſons A acceſſaries to piracy by 


f.11& 12 . 3. c. 7. are made principals, and to be tried ac- 
corcing to that ſtatute, and ſuffer ſuch puniſhment as principal 
pirates.“ 7 : ln | 

But it will not be piracy, if the ſubject of a prince in enmity 
"1 another, take, upon the ſea, by force the goods of the other 
enemy. R. 4 Inſt 154. 1 Rol. 175. "> 

Though they are taken and brought into England; which is in 
ity with both ſtates. 4 Inſt. 154. 2 K. 3. 2. a. 

o it will not be piracy, where the man, who loſt his goods, 
in enmity with the king of England. 4 Inft. 154. 

Or, in enmity with the prince, who gave the commiſſion to 
ke captor. Vide Sir L. Jen. 94. | 

Though the captor was a ſubje& of the king of England, and 
tk his commiſſion from a foreign prince without licence, which 
rot lawful. bid. 


Though the perſon taken be a friend, if he was broaght with- 


tt tamage to the port of ſuch prince to have judgment there 
uo him, bid. | | 


doit is not - piracy, if the taking was within a creek, port, 
. for that will be felony triable at common Jaw. Ao. 756. 


. 113. Vide poft, (E. 14.) If 
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Tf it was upon the Thames ; for it 18 N corpus comilatne m 
Per two J. 1 Kol. 175. 77 
By jus gentium, the taking of goods by! *piracy does not alter of 
the property. Gap df b. Op. J. 3.c.9.f- 16. | 
But by the civil conſtitution, the property may be given to the ſeq 
re-captor. Gro. ibid. ſ. 17. VJ. 
And ſo it ſhall be by the law of Spain. ITzid. £ 
And therefore, where goods taken by pirates are brought to alu 
England, the owner wy take them. R. 1 Rol. 285. Vid 5 
Biene, (E. ̃ 
3 . of all ln, piracy 1s ; not pardoned. H. P. C. 7. 6 
R. Mo. 756. 3 Inſt. 112. ; 
| A 
(E. 4.) So all other felonies upon the ſea are within the juriſdiction of B 
Felony, &. the admiralty : as, cutting out tongues, putting out eyes, ſodomy, or in 
rape, larceny, Kc. . Fen. 1 * 94. * 
miſſi 
(E. 5.) The trial for nates murder, piracy, &e. before the admird majel 
How tried, was according to the courſe of the civil law; and for this the of. ami. 
By the . fender could not be convicted, or executed, without confeſſion, fuch 
28 H.8.15. or expreſs teſtimony. Vide ve. 27 H. 8. 4. and 28 H. 8. 15. Ar 
- And therefore, by the /. 28 H. 8. 15. all treaſons, felonies, nn 
robberies, murders, &c. on the ſea, or where the admiral hath court 
juriſdiction, ſnall be tried, &c. in the realm, as if done on land: Bu 
and commiſſions under the great ſeal ſhall be direQed to the ad- 35 we 
miral or his lieutenant, and three or four others to be named by dergy 
the chancellor, &c. to hear and determine ſuch offences, after 
the courſe of the laws of this land for like offences done in the 
realm, So by theft. 27 H. 8. 4. all offences upon the ſea, ex- 
cept treaſon. Sot 
And ſuch commiſſioners, or four at leaſt; ſhall have full power the hig 
to inquire by jury, &c. and an indictment by them of ſuch of. By 
fence ſhall be good, and ſuch proceſs, judgment and execution put 
 fhall be thereon, as for the like offence at land. time of 
And the jury ſhall be of the ſhire within the commiſſion, and 80 b 
no challenge for want of hundred. eoalts 0 
And the perſon convicted ſhall ſuffer death, loſs of lands, and nithin t 
goods, as for the ſame offence at land, and e. no clergy. And 
In caſes which would be manſlaughter at land, the jury i bus; f 
always directed to acquit. Foſter 288. it cor 
A commiſſion directed within the juriſdiction of the cingu! 80 if 
forts ſhall be to the lord warden, and three or four others, and le. if it 
the trial &e. ſhall be by the inhabitants of the cinque forts, ot Pon the 
the members thereof. Wort in 
And therefore now, the trial may be in the ſame manner, 3 
for an offence at common law. Vide 3 [nft. 11m. 
If the offender ſtand mute, he ſhall be ſubje& to paine fo 4 
dure. H. P. C. 78. z Inſt. 114. 1 So, b) 
But this ſtatute does not alter the nature of the offence, whic ure of ; 
ſhall be determined by the civil law, but the manner 1 trial only- Vol.] 


n Mo. * 3 141. 8 1 


2 * 0 
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Nor does it extend to offences within creeks, ports, &c. which 
re within a county, and were felonies at common law, H. P. C. 
7. cont. Mo. 122. 8 FE „„ 
And therefore, ſuch felony within a creek, Kc. is not ouſted | 
of clergy. Mo. 756. „ 8 5 
go it does not extend to an accefſory, who, if it was upon the 
ſea, is triable by the admiralty, if upon land, it is not triable at all. 
H. P. C. 77. 3 Iaſt. 112. % 885 ; | 
G it does not extend to murder, where the ſtroke was ſuper 
um mare, and the death upon land. 3 Inft. 48. 1 

And though the ſtatute gives a forfeiture of life, lands, and goods, 
it makes no corruption of blood. H. P. C. 78. R. 1 Sal. 85. 
3 Lal. 112. | . | Bp 


After this ſtatute, the trial before the admiral was diſuſed. (k. 6% 
But by the f. 11 & 12 W. 3. 7. all piracies, &c. on the ſea, By the S7. 
or in the admiral's juriſdiction may he tried on the ſea, or at land, 11& 127. 
in his majeſty's iſlands, plantations, &c. to be appointed by com- 3- 7+ and 
niſſion, under the great ſeal, or ſeal of the admiralty, to his 4 C. 1. 
wajelty's admirals, vice-admirals, rear-admirals, judges of vice- 
zumiralties, commanders of ſhips of war, or any of them, and 
ſuch others by name as the king ſhall appoint. | 

And ſuch commiſſioners, or any of them, by warrant, &c. may 
commit any accuſed of piracy, &c. on oath, and may aſſemble a a 


h court of admiralty conſiſting of ſeven perſons. _ | 
: But by the . 4 G. 11. pirates may be tried by 28 H. 8. 15. 
l 35 well as this act; and ſhall be debarred of the benefit of 
F clergy. 5 ; | ee Tonga 

er 2 | 

he (E. 7.) For all other Matters ſuper altum Mare. 

2 | | e 


So the admiralty has juriſdiction of all other matters done upon | 
ne high ſea : as, of fotſan, ligan, Ir. 1 Sid. 178. 2 - 
By the ft. 13 R. 2. 5. it is allowed, that the admirals and their Mp 
eputies may meddle of things done on the ſea, as uſed in the 
ume of Ed. 3. the king's grandfather. | 
do by the /. 5 El. 5./. 30. In matters. on the main fea, or 
wzls of the ſea, not being part of the body of any county, nor 
nithin the cinque ports, nor in any haven, or pier. 5 
And if it be between high and low water mark when the ſea 
lors; for then it is ſuper altum mare, though upon the reflux it be 
afra corpus comitatus, 3 Inſt. 113. Pe 
nque 90 if it be, when the ſhip is at anchor in the road of Guinea, 
le. if it be alledged ſuper altum mare; for the ſhip may anchor 


13 pon the ſea, and the foreign port perhaps is not within land, as 
- port in England is. N. 1 Rol. 250. N | 

ſy 45 | 

11 (E. 8.) For a Truce, or Safe Conduct broken. 


h 05 by ancient cuſtom, the admiralty had juriſdiction to en · 
hic Pre ok all olſenoes ſuper altum mare, contrary to a truce, or ſafe- 
; x | Cc conduct 


only: 01. I, 


n 

conduct of the king. Adm. by the /?. 2 H. 5. 6. Sir L. %n 

1 vol. 96. | | | = 
And now by the ſame ſtatute 2 H. 5. 6. the king by letters 

patent may appoint'a conſervator of the truces, ſafe-conduQ, gc. 


who, by authority. of ſuch patent,, and by commiſſion of the ad. 
mira], may enquire of all offences againſt them, upon the main | 
ſea; the determination of the death of a man, and execution of t 


the ſame being reſerved to the admiral. A 
And by the ſame ſtatute, ſuch conſervator (having two learned ſc 


in the law aſſociate in his commiſſion) may enquire within the ca 
body of the county, and liberty of his port, of any offence done oy 
there againſt ſuch truce, and king's ſafe-conduR. | 
. | | pri 
(E. .) For Prize Goods. — 

. N : Ul 
So'by the /. 13 & 14 Car. 2. 14. account for prize. good, iN ... 


&c.- excepted out of the act of indemnity, and veſted in the 

_ crown, and fecurities for them, or any thing relating to prizes, 

ſhall be under the juriſdiction of the admiralty: but this was re- 

pealed by the /. 16 C17 Car. 2. 6. as to account by admira, 
vice-admiral, maſters of ſhips, or mariners. | 

And therefore, if a ſentence be there for a ſhip, or goods as 


prize, a prohibition does not go upon a ſuggeſtion, that it s 
not prize, or that it was acquired upon land. N. Carth. 474 Ar 
Vide Molloy de Jure Mar. 1 vol. 57.“ bel 1 
The common juriſdiction of the admiralty is limited to thing the co 
done ſuper altum mare; but in matters of prize, the juriſdiion ap f 
depends not on locality, but on the ſubject, which is governed by 4.1 7 
the jus belli, and not by the rules of the common law, and be So þ 
longs excluſively (with all its conſequences) to the admiraty Wy, [He 
Doug. 594. et infra.* E "3108, 
And they may give reparation in damages for perſonal i. { The 
juries received on occaſion of a capture as prize. Id. Ibid.” oe 
And the admiralty may enquire, if any defraud the king 755 
prizes, or the admiral] of his tenth part, or buy, or rec And 
prize-goods, or break bulk before they are condemned, as pf in 
or there be a decree for an appraiſement or ſale. Sir J. 7 Aud 


1 vol, 88. | 
By the ſtatute 13 G. 2. c. 4. The flag officers, commander 
and other officers, ſeamen, marines, and ſoldiers on board eie 


hip of war in his majeſty's pay, ſhall have the ſole intereſt 2 0, th, 
property in every ſhip and merchandize, which they ſhall takes! A 26 
t 


the 4th of January, 1739, in Europe; and after the 2.4th day 
June, 1740, in any other part of the world (being firlt adjud! 
tawful prize in any of his majeſty's courts of admiralty, 
Great Britain, the plantations, or elſewhere,) to be divided 
ſuch proportions, as his majeſty, his heirs and ſucceſſors, 
think fit to order and direct, by proclamation, to be iſſued 
that purpoſe. ,. .* | 905 = 
And the lord high admiral, or the commiſſioners for e 
cuting the office, for the time being, or any three or * 


C TT 

them, or any perſon or perſons in any part of America, or elſe- 
where, ſhall, at the requeſt of any Britiſb owner, giving ſecurity, 
xc. cauſe to be iſſued in the uſual manner, to ſuch perſon as the 
owner ſhall nominate as commander, a commiſſion, or letter of 
mark, to take the ſhips or veſſels of his majeſty's enemies : and 
ſuch ſhips, &c. ſo taken, being adjudged lawful prize in any of 
the courts of admiralty before mentioned, all wholly belong to, 
and be divided among the owner or owners, and the ſeveral per- 
ſons on board the ſhip commiſſioned, aiding and aſſiſting in the 
capture, in ſuch proportion as ſhall be agreed on between the 
owners, and the perſons on board. /. 2.* ON 

For the mode of proceeding in the adjudication of prize or no 
prize. See the ſtatute at full length, and Doug. 6 14. et infra, 
where it appears, that the prize court is of a nature totally 
vitint from the common court, called the /zfance Court.“ | 
[y 13 C. 2. c. 4. /. 17. Flota ſhips, galleons, and regiſter | 
ſlips, bound from Buenos Ayres or Honduras, ſhall be tried and 
condemned only in the high court of admiralty.] | | 


(E. 10.) For a Contract ſuper altuin Mare. 


So the admiralty ſhall have juriſdiction upon contracts made (E. 10.) 
ſuter allum mare. R. Cro. Car, 296.“ | „ 
And if the contract be good by the law of the admiralty, pn 
libel may be there upon it, though the contract be not allowed by the had 
the common law: as, if the maſter of a ſhip hypothecate the the admi- 

ſhip for tackle, or victuals, without the aſſent of the owner. ralty. 

R, 1 Rel. 539. J. 35. Hob. 11, 12. _ ee eee 
So he may hy pothecate the goods, or the ſhip. 1 Sal. 34. 44 3 
He may hypothecate her during the voyage, but not before it 3d edition 

begins. Lefler v. Baxter, P. 12 G. Str. 695. 1 Ld. Raym. 578.“ ] of Cr. Car. 

The maſter, for expences, &c. abroad, may hypothecate the where the 

tip, and alſo make the owners liable. Samſun v. Braginton, reſolutions 

Fn. ee e! 1 

. . 18 
And every contract of the maſter, by the law marine, im- page are ſaid 
puts an hypothecation. 1 Sal. 34. 8 | not to be 
And though the contract for repairs be made upon the land, judicial 

d the money paid there, yet, as the cauſe of hypothecation and they are 

nies an the ſea, by reaſon of tempeſt, &c. the ſuit ſhall be in the —— 

koralty court. Per Holt. 1 Lord Raym. 152.* tact 

o, though the hypothecation be by bill of ſale of part of the 

P 2 Lord Raym. 982.* | | | 
%, if the maſter ranſom the ſhip and goods taken by an 

«my or pirate, it will be an hypothecation to himſelf for the 

om. Semb. Mod. Ca. 12. | 
And he may libel the ſhip in the admiralty for repayment of 

ennſom money. 1 Lord Raym. 22. 2 Lord Raym. 934.* 

%, if the maſter of a ſhip within age embezzel goods de- 
& to him to be carried to any port, there may be a libel 
7 him in the admiralty, though he be an infant. R. 1 Rol. 

. 40. 5 

ese | So, 


388 


- without the notice, or aſſent of the owner, the ſhip ſhall be for. 


fr.) 


t not. 


Laws of 
Oleron. 


- , 


inn 
So, if the maſter of a ſhip, and the mariners commit pir 


feited by the admiral law, of which our law takes notice. 1 N 
530. J. 25. . | | bs” 
But the maſter cannot ſell the ſhip, without the aſſent of the 
owners, though it be in imminent danger. Per Hales, 1 Sid 63 
*1 Lord Raym. 15 2. h RS 

So, if the maſter contract, without an expreſs hypothecation, 
it ſhall not be allowed to be ſued by the law marine. R. 1 Sal. 44 
* 2 Lord Raym. 806.* | 
So, if the maſter hypothecate the ſhip for money not taken for 
the tackle, victuals, &c. of the ſhip, it ſhall not be allowed, 
R. Mo. 918. Hob. 12. 

If repairs are done to a ſhip in England by order of the maſter, 
there is no lien on the ſhip, or the money it is ſold for. Buxton v. 


Snee, M. 1748. 1 Verey 154. ] in 
. e ne 
| | = pla 

(E. 12.) By the Law Marine. 4: 

| | | | | | Wit 

So the admiral ſhall have juriſdiction of, and may puniſh every 4 
offence, ſuper altum mare, which is puniſhable by - the laws of oft 
Oleron, the law of the admiralty, or the law or ſtatutes of the | £ 
realm. + bj | ſhip 
The laws of Oleron are the ancient uſages generally receired, corp 
which Rich. I. in his return from the Holy Land to Olron reviſed 8 
and approved for matters marine, and which all the people of the wher 
Weſt afterwards received for thoſe affairs. Sir. L. Jen. i vol. $7. upon 
And by theſe laws ſhall be puniſhed, all who take upon then tu; 
the conduct of ſhips as maſters without ſkill. lid. ra 
Maſters, who do not pay wages to the mariners, or do not tres By 
them with humanity when wounded, or fick. Did. corpus 
Mariners who are ſtubborn, thieviſh, mutiaous. id. % 
Who ſteal buoys, or eut buoys-ropes. Sir L. Fen. 1 vol. 87,9 An 

' Who take goods caſt away not wrecks, which ought 10 er Ce 
"reſtored to the owners, the ſalvage being deducted. Sir I. J 1 o, 
1 vol. 87. 5 Pos 
8 | 1 | the Th, 

(E. 13.) By the Uſages of the Admiralty. Nor, 

So by preſcription, and by the Sr. 1 Elia. the admiral has! . _ 
conſervaney of the great and navigable rivers, and may zug And 


of thoſe who take fiſh with unlawful nets, &c. or deſtroy ! 
tpawn. Sir. I.. Jen. 1 vol. 88, 96. h : : 
If foreigners take fiſh upon the Zng//5 coaſt, without the 
cence of the king, or admiral. Sir L. Jen. 1 vol. 85. : 
If any are guilty of a nuſance to the ports, or navigable 7." 
Sir L. Jen. 1 vol. 88, 96. | 


Regrate, or foreſtall victuals upon the ſea. bid: _ 


TRE 


ADM tr 
Make a confederacy ; as, by Iabourers, Cc. that they will not 


ws © 


begun, &c. Sir L. Fen. 1 vol. gs. | 
Or, confederate upon the ſea to teceive goods, or deliver them, 
to import or export them in fraud of the cuſtoms. Bid. | 
To diſobey the maſter, &c. obſtruct ſervice, &c. bid. 
If the commander of the navy neglect his duty in requiring the 
ſalute of the flag, &c. Sir IL. Fen. 1 vol. 88, 95. 


ing. Sir L. Fen. 1 vol. 97. 
(E. 14.) Iuriſdiction by the $7. 15 R. 2, 3, Ke. 


So by the /. 15 R. 2. 3. of death of a man, or mayhem done 
in great ſhips, hovering in the main ſtream of great rivers, be- 
neath the bridge of the ſame rivers nigh the ſea, and in no other 
place of the ſame rivers, the admiral ſhall have conuſance. 
Acc. 4 Infl. 135. So by the /. 13 Car. 2. 9. . 36. for offences 
within that ſtatute. | | . 
And alſo to arreſt ſhips in the great floats for the great voyages 

of the king, and of the realm. e 
And therefore, for the death of a man, and mayhem, in ſuch 


corpus comitatus. Semb. 4 Inſt. 135, 137. | | 

So by the ſtat. 28 H. 8. 15. in_haven, river, creek, or place, 
where the admiral hath, or pretends to have joriſdiction, hoc eft, 
upon the flow of the ſea between high and low water mark ; for 
though it be infra corpus comitatus upon the reflux, it is infra ju- 
r:/d:ionem of the admiralty upon the flow. 3 /nfl. 113. | 

But offences in an haven, river, creek,” or other place #nfra 
corpus comitatus are triable by the common law. 3 JH. 113. 
Videfl. 5 El. 5. ſ. 30. | | | 

And all ports and havens in England are infra corpus comitatus. 
Per Cook, Godb. 2614. t 

So, land inter fluæum et refluxum maris, when not covered by 
the water. Scmb. 2 Rol. 157. 5 

And therefore, the admiral cannot proceed for a robbery upon 
the Thames, N. 3 Bul. 28. | 7 

Nor, upon any coaſt, ſhore, or harbour. R. Mo. 892. 


or mayhem. Hob. 79. 
And it was ſaid, that the words in the ft. 15 N. 2. 3. (infra 
primos pontes ought to be conſtrued, between the firſt points, viz. 


the water to the other, it is infra corpus comitatus. Ow: 122, 8. 


demb. 4 Inſt. 1 35. 


work but at ſuch times, for ſuch a price, or not finiſh what others 


Or, ſurrender a ſhip, &c. to a Turk, pirate, &c. without fight- | 


ſhips, the admiralty ſhall have juriſdiction, though it be inſra 


Put the juriſdiction infra primes pontes ſhall be only for death, | 


ine Land's End; for where a man can ſee from the one fide of 
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11. cat ye 


W 
| | P 
(E. 15.) Juriſdiction for Mariners Wages, &c. 
| 8 ce 
So, ſometimes, a juriſdiction is allowed to the admiralty, though Wa 
the thing ſtrictly does not ariſe upon the ſea: as, if there be a 
ſuit for mariners wages; for they may ſue there jointly, aud the 
the law marine adjudges when they are forfeited. R. Cr, we 
*/Yids Car. 296.* Per two J. cont. Mallet, acc. Ray. 3. R. 1 Vent, 146, Sir 
Mantifſa at 343. N. 3 Lev. 60. 1 Sal. 31, 33. 2 Mod. Ca. 379. 
the end of 2 $hg. 86. | [ 


the 3d edi- * And the ſhip is the debtor, and by the law of the admiralty, Jury 


2 en they may attach her, which by the common law they cannot do. _ 
the reſolu- 1 Lord Raym. 577 ; 11 | 
tions refer- And they may libel the ſhip, though all the work was done in . 
red to as in the river, if they did it in conſequence of being hired for an in- "0 
this page tended voyage, which was never performed. 2 Ld. Ray. 1044.5 mm 
3 "uy *So, though the defendant alledge that the place upon the arti. _ 
cial; 2 val, at which the plaintiffs intitled themſelves, was not a port of F 
they are ac- delivery, and the admiralty refuſe to allow the allegation, yet no ber. 
cordingly prohibition will be granted, for the admiralty is the proper judge Tf; 
omitted in of that matter. 2 Lord Raym. 1247.* | | 0 
thatedition. The admiralty law for wages (as that freight is the mother of 5 If 
wages, that none are paid whilſt loading and unloading) may be * - 
ſuperſeded by ſpecial agreement, Campion v. Nicholas. M. 7 G. Dub 
Str. 405. 5 | | : 
| 80 for . of the mate; for he is as a mariner. N. 1 Sal. 33. * by 
* Lord Raym. 398, 632.“ 5 | | *T) 
[If the mate becomes maſter during the voyage, ne may ſue in ay f 
the admiralty for the wages whilſt mate, but not whilſt maſter. "ne be 
Read v. Chapman. T. 5 & 6 G. 2. Str. 937. the ada 
[A carpenter may ſue for wages. Wheeler v. Thompſon, T. 
12 E. Sir. 707.] - | eo : 
[A boatſwain may. Ragg v. King, H. 3 G. 2. Str. 858.] Z. 16 
Though there be a cqntraR, or charter-party made for them 
upon land. N. 3 Lev. 60. cont. 1 Sal. 31. acc. Sir L. Jen. do. 
Argument on admiralty juriſdifion. ) X Vid. infra, that this it ud A ma 
law | | 5 Wit was 
Though the contract be for a ſum in groſs to carry the ſhip rere em. 
from Portſmouth to London. R. 1 Vent. 343. Vide þ 
of there be any ſpecial agreement, or deed for them. R. Cor, 
I Sal. 31. 11 | | | 
Aer. ll ſuch agreement is diſallowed, 2 Mod. Ca. 379. 
Ehe caſes in 1 Call. 31. & 2 Str. 968, are expreſs, that 802 fe 
| Where there is a /pecial agreement, by which the mariners are to ateuted ! 
receive their wages in any other manner than uſual; or if the e that 
agreement be under ſeal, ſo as to be more than a parol agreement, 1 Sid. 320 
in ſuch the admiralty has no juriſdiction. But if the common an And, th 
vſual agreement, generally made by parol, happen to be put 1" bere, in 
writing, merely, without ſeal, or the addicion of any ſpecial pn an 30 
agreement, it is no more than a memorandum of the oo x | | 
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weges, and does not take away the juriſdiction of the admiralty, 
per Lord Mansfield, 4 Burr. 1944. Vid. 2 Lord Raym. 1206.* 

[If the mariners have executed a deed to forfeit their wages in 
certain circumſtances, the admiralty may try whether the deed 
was fraudulent or not. Buck v. Atwood, P. 13 G. Sir. 761.] 

But a ſuit ſhall not be allowed in the admiralty for the wages of 
the maſter ; for his contract is founded upon the credit of the 
owners, not of the ſhip. R. 1 Sal. 33. Carth. 518. 2 Sho. 86. 
Sir L. Jen. 81. Ragg v. King, H. 3 G. 2. Sir. 858. 

Nor by the executor of the maſter. r Ld. Ray. 576. 

[But if he lays contract igfra fluxum & refluxum maris, infra 
juriſdiionem Curie amiralitatit, it is well. Barber v. Wharton, 
. 13 G. Ld. Raym. 1452. 88 0 

So the admiralty has juriſdiction, if there be a ſuit againſt the 
ſhip itſelf in the admiralty for the building, mending, ſaving, or 
neceſſary victuals for the ſhip. R. Cro. Car. 296. f Ad. Mo. 918. / N 

So, if the ſuit be for annoyance or impediment to the naviga- Mantiſſa at 
tion of the ſea within a river. R. Gro. Car. 296. * the end of 

80, if the ſuit be for the reſcue of a ſhip, &c. taken by pro- 2 a ns 
ceſs of the court. R. 1 Vent. 1. if the original cauſe was within e 
their juriſdiction. R. Sti. 1711. *1 Ld. Ray. 446. 5 FE 

If the ſuit be there upon a bond given for an appearance there. 

Cro. El. 685. Vide poſt, (F. 8.) es 5 

If the ſuit be there upon an expreſs hypothecation of the ſhip 
for tackle in partibus tranſmarinis. 1 Sal. 34. R. 1 Sal. 35. 

Dub. 3 Mod. 244. Acc. Mo. 918. Hob. 12. 

Or, for victuals carried from the land to the ſhip upon the ſea, 
and ſold there. Per Dod. Lat. 11. ; 

* Though a pilot be a mariner, yet he cannot ſue in the admi- 
ralty for wages for piloting a ſhip from S Reach to Deptford, 
both being within the body of the county, and rherefore out of 
the admiralty juriſdiction. 2 Wilſ. 264.* 


(E. 16.) Where a Foreign Fact is neceſſary to be certified into 
England. 5 g | 


A matter of fact done beyond ſea not being known here, a 
"it was directed to the earl of Holland, to enquire what goods 
rere embarked there. 1 Rol. 5 30. l. 15. . 


Vide poſt, (E. 20.) | 
(E. 17.) Execution of a Foreign Sentence. 


do a ſentence of the admiralty in partibus tranſmarinis may be 
accuted by the admiralty here, upon the receipt of letters miſſive 
ir that purpoſe. R. 1 Rol. 5 30. J. 5. Agr. 1 Vent. 32. 
Ad. 320. 1 Lev. 267. 5 | | 

And, though the party be impriſoned by proceſs of the admiral. 
j here, in execution of a foreign ſentence, he ſhall not be aided 


an an habeas corpus, R. 1 Kol. 530. J. 5. 


Though 


392 


ADP MIX A I. T v. 


Though the ſentence of the admiralty in partibus tranfmari, 
executed here, was for a matter upon land, yet a prohibition e 


not go to the admiralty here, which executes ſuch ſentence, if ha 
nothing further is done. Semb. 1 Lev. 267. For the court vil pr 
give credit to the ſentence there. R. Ray. 473. Vide Slin, 59. 5c 

As, if a foreign admiralty adjudge a ſhip to be a prize, and 
| after a ale here upon land, there be a ſuit for an account, a pro. FE 
hibition ſhall not go; for it is only an execution of the ſentence, ; 
which adjudged jt to be a prize. Semb. 1 Sal. 32. 42 Lyg 92 
A 3 . 
But if there be a ſuit in the admiralty, to execute a ſentence in / 


(E. 18.) 
Proceſs, 


(E. 19.) 
Caution. 


(E. 20.) 
Label. 


a foreign court not final, a prohibition goes. 1 Sid. 418, 


ano 

1 Lev. 267. 1 Vent. 32. 3 Es I 
So a ſentence in the admiralty will be final ; and the property a 
of a ſhip, taken upon the ſea after a determination there, ſhall cat 


not be tried in trover. N. 3 Mod. 194. Vide Sho. 6. Carth. $2, fr} 


Slin. 59. Ray. 473. Re öC0˙ If 
* The ſentence of a foreign court of admiralty is concluf:: 5 
againſt all the world, in all civil ſuits, às to all matters within its r 
juriſdiction, and decided by the ſentence. Doug. 575. R 
* But it is not concluſive as to any point not making the "er 
foundation of the ſentence. Id. [b.* ' rl 
So after an aquittal for murder in Portugal, the party ſhall nat A 
be tried here. 3 Med. 194. | 35 18 (F. 
| So, after a ſentence there, it ſhall not be examined here iu 1 
equity. 1 Ver. 21. Ca. Ch. 237, 8. | | 
But before ſentence, by conſent to waive the proceeding there, U 
it may be determined here. 1 Ver. 21. 2 Ca. Ch. 75. : 
| t 4 e ia 4 Inſt. 
IE. 18.) The Manner of Proceeding in the Admiralty. 2 
5 | | 7 meddle 
The firſt proceſs in the admiralty is againſt the ſhip, and goods, By t 
Godb. 260. 5 Es | wiſing | 
And no other proceſs can be executed upon the water. nd wre 
L. Jeu. 1 vol. 82. | N and not 
| | 55 And 
After the execution of proceſs, the defendant ſhall give caution, N to 
or ſecurity. Godb. 260. | Ee, ec prof 
And the caution may bind the heirs; for, by the civil lav, And 
that comprehends his executors, or adminiſtrators. Godb. 261. lon, the 
by , or, 1 
If a libel be founded upon a contract regiſtered beyond ſea, adi 
plaintiff upon his oath exhibits his copy, which the defenda! Wu 
muſt confeſs or deny. Sir L. Fen. 1 vol. 82. ut n. 
If he confeſs it, it is ſo much a proof of the inſtrument, tl 2 Leo 
the court will adjudge upon the contents. /b:d. 1 do the 
If he deny it, the plaintiff ſhall have a commiſſion pro ſcrui rd, b. 
upon which the copy exhibited, being examined with the origin 12 Co 
in the hands of a public notary in the foreign country, who Nor ca; 
certified by a magiſtrate to be a man of credit, the inftrum- th, ½ 
exhibited has an authentic proof. id. writ « 


2 


A. DBM I N X E F F. 


To the libel the defendant ought to make anſwer. . . 

He may plead matter for his diſcharge, which will be good by P 
law, and if it be refuſed, or determined contrary to a ſtatute, a 
prohibition ſhall go: as, the ſtatute of limitations. R. Hard. 
02. | | | | 3 
Execution in the admiralty may be againſt the perſon of the 


gelendant. Per Cook, Godb. 261. | 


/ 


Sanders, Skin. 93. LON | | 
And the admiralty may chuſe his priſon as they pleaſe. Sav. 12. 


And if any one be committed to any perſon, as the ſervant of 
another, the maſter ſhall anſwer for him. 7bid. 

If a perſon, taken in execution upon a ſentence of the admi- 
ralty, bring an habeas corpus, he ſhall not be diſcharged, if the 
cauſe do not appear out of their juriſdiction, though irregular 
{cr he ought to have made an appeal. Sti. 129. 

If by the ſentence the ſhip, &c. are to be ſold, the plaintiff, 
or his executor, may inſtitute a ſuit againſt any, who has ſails, &c. 
in his cuſtody. Carth. 166. 5 | | 

But execution out of the admiralty ſhall not be againſt the 
lands of the deſendant. Per Cook, Godb. 261. + 


As to the court of admiralty in Scotland, vide Scotland, (D. 12.) 


F. .) Chen the Admiralty has no Jurts⸗ 
ESE. 7 PM oe) 


| the court of admiralty has no juriſdiction in any 
cauſe which ariſes upon land, or within any county. 
1 1 EP is 
And by the /. 13 R. 2. 5. it was enacted, that the admiralty 
meddle not with things done in the realm, but only on the fea. 
By the ft. 15 R. 2. 3. all contracts, pleas, complaints, &c. 
ring within the body of the county, as well by land as by water, 


re, 


And he may be taken upon it, in any county in England. | Per RON 


d wreck. of the ſea, ſhall be determined by the laws of the land, 


and not before, or by the admiral. 4 /nft. 134. 

And by the „. 2 H. 4. 11. the party grieved by any ſuit con- 
'ary to the /. 13 R. 2. ſhall have an action on the caſe againſt 
ite proſecutor, and recover double damages, and 10l. to the king. 
And if a ſuit be there for a matter out of their juriſdic- 
lon, the party is in danger of a premunire. 4 Luft. 139. 

For, if by the libel it appears to be out of their juriſdiction, 
a indictment for a premunire lies upon the „f. 13 & 15 R. 2. 
Enb. 2 Leo. 182. 5 | . 

ap not, where the admiralty has a colour of juriſdiction. 

- 2 Leo. 183, 5 | 

80 the admiralty cannot aſſeſs a fine; for it is not a court of 
Mord, but proceeds according to the courſe of the civil law, 


* 


1. 12 Co. 104. 4 Luft. 135. | ' 
Nor can they take a recogniſance. 4 /n/t. 135. Dub. Godb. 
th. Vide poſt, (F. 8.) "= I 3 
A vrit of error does not lie upon the ſentence there, but an 


But 


Nel. 4 In. 135. Videpoſt, (G.) 
2 


= A- DM 1 RA 1 N . 


But they may take a ſtipulation in nature of bail by recogni. 
ſance, and the party may ſue there upon it. R. Ray. 78. { 2 
2 Ld. Ray. 1286.) 5 28 | 

So they may take a ſtipulation for ſecurity from part-owners, 


to anſwer to the other owners, who refuſe to join in the voyage, 


the value of their intereſt in the ſhip, if it be loſt. Cont. Caril. 1 
26. But there the ſecurity was by recogniſance. Semb. ac, g 
Mad. Ca. 162. Semb. per B. R. betæucen | , 
P. 5 G. 2. and there were cited a cafe between © and 7a 
. | | and a caſe between . 
and | to be fo determined. P. acc. per Exh, * 
P. 5 G. 2. between and | | 
mug F, g. 197. (Vide Ld. Ray. * 223. 235. 1286. acc. & = 
1 Wilſ. 101. acc. 3 ; - 
If a man be libelled for piloting a ſhip contrary to fur. 3 C. { 
which enacts that none ſhall pilot a ſhip from Dover, &c. up the 3 8 
Thames, before he ſhall be examined, approved, and admitted Rs 
into the ſociety of Trinity-Houſe, under a penalty of 10. and to 000 
be ſued in the court of admiralty of the Cingue Ports, if the 0 
offender be found within their juriſdiction; and it appears that * 
he had been admitted, and afterwards removed and expelled, he is 80 
not within the words nor meaning, and prohibition ſhall go. 80 
Pierce v. Hopper, H. 6 G. Str. 249. N. B. This is altered by Fes 
flat. G. e. 21. . 14] ]] = 
(.. 2.) Prohibition; when it goes. KG 
; ; 5 5 . .. d. made 
(F. 2.) 8 n motion, after a ſuggeſtion, that the ſuit in the a 
I 8 matter out of their juriſdiction, and after oper of 5 
— 4 5 the libel, and day given to the party, a prohibition goes. 4 Inll. e 
within the 135, 6. V. ide Prohibition. | 5 50 
body of the As, if the libel there be upon a contract, plea, or : 12 
county. plaint made by water, or by land, within any county i c mo 
kingdom. K. 4 1nft. 134, 135. 1 Rol. 531.1. 32, 532-455 Bl» 
R. 2 Brownl. 37- R. I Leo. 105, 7. Ow, [23. ; h "i 90, 
As, within any port ur haven ; for though it be within the Hy 1 
and reflux of the ſca, and below the firſt hridges, yet the 4% by 
or haven, is within the body of the county. 4 /nft. 138, 14 Y "If 
Mo. 892. R. 2 Nol. 49. 3 
| Or, Ki the river of Thames. 4 Inft. 139. 1 Rob. 531 8 i 
J. . R. Mo. 16. | Trinit | 
Br, in a N the low water mark. 4 1d. 139, 23. 525 
Or, in any water, wliere one may ſee from one bank to 
other. 4 Inſt. 140, 141. Ow. 122, 3. Mo. 892. So, if 
In any coaſt, ſhore, or harbour. N. Mo. 892. IRE ch 
So if che libel be for a ſhip itlelf being in a port or haven, hos 8 
hibition goes. R. 2 Cro. 514. „„ os 
"Or for ting a ſhip in any port, unleſs it gives ſecurity not i ” 


to trade to the [ndics. Ray. 490. 3 be lang 
055 for flotſan within the body of the county. 1 Sid. 17 an 


If a ec 


Vide pal, (F. 7.) wies 87 


A D M I R A L TP Yo" | 395 


. when a contract for wages is ſpecial, or under ſeal. Hove 
v. Mappier, M. 7 G. 3. 4 B. M. 1944-] N 


h So, if the libel there be for a matter done upon land in partibus (F. 3.) 

'ranſmarinis 5 as, upon A contract in Spain, Dantzich, the Weſt. For a mat- 

Indies, Cc. R. Hob. 11. 79. R. 4 Inft. 134, 139. R. ally, pv 

i Rol. 528. J. 50. 529. J. 22. 531. J. 25, 30, 45. R. Cro. , tranſe 

Car. 603. cont. Cro. Car. 296. * Per tao J. Fl. cont. 2 Brogunl. ain... 

10, 16, 2. R. 12 Co. 104. Dub. 2 Rol. 493, 497. Sir , n 

„ Jen. 1 vol. 79. | | 2 

: 155 if the 1b be againſt the ſhip and owners, a prohibition 2 i 2 

les quad the owners. 2 Ld. Raym. 984. the 3d edi- 
Or, upon an indenture, bond, or ſpecialty made upon land tion of Cre. 


in parlibus tranſmarinis: R. 4 nfl. 134, 140. Semö. * 2 2 1205 


. Leo. 232. a 
| $0, if the libel be upon a charter-party, which obliges him to Dua s 8 
go a thing beyond ſea. N. 4 Iaſt. 135. Debated but not R. in this page 
; | = ſaid ; 
Godb. 385. Vide poſt, (F. 4.) are ſaid not 
Or, upon a charter: party to go to parts beyond the ſea. a. be — 
a de ar 
So, if the libel be for trees cut down in Spain. 1 Rol. 133. accordingly 
; So, if the libel be upon a bill of exchange payable in London, omitted in 
for merchandize in France, &c. R. 1 Rol. 533. J. 30. on edi- 
F = | ion. 


So, though the thing be done abr altum _— if the original (F. 4. 
ef the act was upon land; as, if a promiſe, or agreement, be If the ori- 


made upon land, that the ſhip ſhall ſafely go her voyage, and ſhe — i 


i loſt ſuper altum mare. 4 Inſt. 139. though the 
Or, if there be a policy of aſſurance upon land to the ſame act be com- 
nent. 4 Int. 142. | . L's = pleted upon 
80, if there be a covenant, or agreement to do a thing, and the fea. 
the breach is made upon the ſea; for the contract and breach 
re both requiſite to maintain the action. R. 1 Rol. 529. J. 15. 
fd. 212. R. 1 Vent. 32. . LE. | | 
do, if the charter-party, covenant, &c. require the thing to 
* Cone upon the ſea. R. 1 Rol. 5 33. l. 5. 4 Inſt. 139. | 
do, if a contra& upon the ſea be written, and executed upon 
the land, and afterwards broken upon the ſea. NK. 1 Rol. 532. 
„20. Hob. 212. _ | or 
do, if the ſuit be for taking ballaſt without the licence of the 
I"nity-company, who claim the ſole ballaſting of ſhips by the 


ung's letters patent. N. 2 Brownl. 13. 


do, if the action be founded upon an act, which is done partly (F. 5.) 
!pon the land, and partly upon the ſea: as, if a ſhip is taken, Or, the act 
pon the ſea, and carried to a place within the body of the e 
cunty. 4 Inſt. 140. = | | | land, and 
if a contract made upon the ſea be written, and ſealed upon part upon 
ve land, R. 1 Rod. 529. l. 5, 10. $92. 4 20. Hob. isa. theft: 


if a contract: be upon land, for the tackle of a ſhip upon the 
R. 1 Sal. 34. | | | x 
Yet 


ADMIRALTY. 


Yet if the libel be founded upon one fingle continued 20 
which was principally upon the ſea, though part was upon lang 
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a prohibition will not go: as, if the malt of a ſhip be taken 
upon the ſea, though it be afterwards brought to ſhore. R 
1 Rol. 5 33. l. 13. | 

If a contract upon the fea is only written upon the land, 
without putting a ſeal to it. 1 Nol. 529. J. 13. Hob. 212. 

If a libel be for reſtitution of money agreed upon the ſea to he 
paid for the ranſom of a ſhip from pirates; though it was bor 
rowed afterwards for payment, upon land. N. Hard. 183. 

If a ſhip be taken by pirates upon the ſea, though afterwarg; 
ſold by them upon land; for their ſeal is null. 1 Yew, 308, 
* i £d. Raym. 271.* 9 | 


(F. 6.) 
Or, 2 ſea, but afterwards there is an act upon the land, whereby the 
_ 2 property is altered: as, if goods taken by pirates are ſold upon 
property is the land in market-overt, and the vendee is ſued in the admiralty, 
altered a prahibition goes; for the property ſhall be determined by the 
upon the common law. R. 1 Rol. 531. J. 52, 530. J. 50. R. un. 
nd. 2 Sand. 260. But there the ſale was not in marlet. overt. H. 

acc. 2 Brownl. 29. Vide infra. 

So, if goods confiſcated in Spain, are ſold upon land. 1 N 

529. J. 30. 532. J. 5. R. Hob. 212. | 

If the mariners commit piracy, whereby the ſhip is forfeited, 
and ſeized, and at the return the owner takes the tackle, for 
which he is ſued in the admiralty. R. 1 Nol. 532. J. 40. 

[A prohibition ſhall go to a ſuit for ſeaman's wages if the fi 
is ſeized and condemned, not if the claimant ſubmits, compounds, 
and pays a fine. Minnett v. Robinſon, M. 1122. Bunb. 121. 

If the maſt of a ſhip taken upon the ſea and brought tc 
ſhore, be ſeized by B. upon the land. R. 1 Rol. 533. l. 10. 

If a ſhip, taken by enemies upon the ſea, be afterwards ie 
taken, whereby the property is altered, it ſhall be tried by the 
commou law, Semb. 1 Vent. 174, 308. R. 2 Brownl. 1! 
4 inft. 154. 8 | 
If the ſails, or tackle, of a ſhip be ſold or pledged upon lat 
Sho. 178, 179. | | 

Yet, where the admiral has conuſance of the principal, b 
ſhall have juriſdiftion of the incident: as, if goods taken by p 
rates are oy upon land, there may be a libel againſt the vende 
in the admiralty. R. 2 Sand. 260. 1 Vent. 173, 4 35 
2 Lev. 25. R. Cro. El. 685. 

So there may be a libel in the admiralty, if a ſhip taken u 
the fea be {trauded or damaged, in the haven. R. 1 Sid. 3 
N. ev. 243. | 

So there may be a libel by the owner of the ſhip for the bl 
and tackle, though they are upon land; for they belong to! 


ſhip. R. Sho. 179. 
(F. 2. 80, if there be a libel upon the admiralty for a wreck; for © 
Uthe ſuit 
be ſor a 
wreck, 


the „. 15 N. 2. 3. corech is expreſsly mentioned to be determ'n 
by the law of the land. 4 /»/, 134, 154 


So, if a libel be for a matter, when the original was upon the 


Sun 
Plaint il 
aud ref 


| 80, 
Ot o 


ADMIRALTY. 


So, if the libel there be fee goods floating upon ha Fs and 
afterwards calt upon the land; for that is wreck. R. 1 Rol. 


. 
1 10 the libel be for 2 when it was wreek, if that be 
ſuggeſted, A prohibition goes. R. 1 Rol. 529. L . 


2 Mod. 294. 
If the libel there V fer the: goods of a pirate, which are 


granted to the admiral, NR. 3 Bul. 148. 
80, if the ſuit there be to avoid a deed, patent, or grant, &c. 


Though it be a patent by the admiral hinfelf of the office of vice- For avoid- 


admiral; for the validity of the grant ſhall be determined by the 
common law. Semb. 2 Leo. 103. - | 
80, if the ſuit there be upon a bond, though made upon the 
ee. i 5 
Or, upon a recognizance taken there to anſwer the value of 
their ſhares to the leſſer number of part-owners in a ſhip, who 
diſſent to the voyage, to which the greater number agreed. R. 
Carth. 27. Semb. Hard. 474. Vide ante, (F. 1.) | 
Or, to charge any one criminally. Si. 171. 340. 


(. 9.) At what Time a Prohibition ſhall go; and when not. 


If the ſuit appears out of the juriſdiction of the admiralty, a 
prohibition goes, though the party has allowed the Juriſdiction : 
there. 2 Brogunl. 30. 

Though it be after fentence there. id. & I Za. Raym. 
272. 

075 after a ſentence affirmed upon appeal to the delegates. 
Sir L. Jem: 1 vol: 81. 

[Aﬀter ſentence, the want of juriſdiction muſt appear on the 
face of the proceedings. The word covenanted is not ſufficient to 
ſhew it was by deed ; nor though a copy of the articles are an- 
nexed to. the plea. Buggin v. Donne, G. „ 1 . 
2035. Vid. 2 Term. Rep. 649 


ut where the party has 3 45 the juriſdiction of the admi- 


raty, he cannot have a prohibition upon a ſuggeſtion, unleſs it 
zppears upon the libel to be out of their juriſdiction. 2 Broewnl, 
30. Vide 2 Mad. 196, 7. * Vide Prohibition, (D.) x 

50 a prohibition is not grauted ex officio, without motion in 
court. 4 ſoft. 136. 

Nor in vacation, or by a judge in his chamber. bid. 

Nor without cyer of the libel, and day given to the other 
putty to anſwer, and hearing of their counſel, if upon notice he 

vl anfwer, id. 

Nor ſhall a prohihition be granted, if the offence or fact i is not 
i001 expreſsly to be done * altum mare, 3 the words 
iply as much. 1 Vent. 308 

So a n ſhall not be grauted upon a ſaggeſtion of the 
paintilf, that he lias a property, if this was not pleaded there 
and refuſed. N. Carth. 166. 


Jo, generally, a prohibition ſhall not be granted upon proceſs 
vut of the abmikakty, upon an afidavit, that it was for a cauſe 


upon 


1 D 1 1e 
upon land; but a libel ſhall firſt be exbibited. R. 1 C yr, 
R. Mod. Ca. 12, 13. R. Skin. 92, 3. © | | 
So, there ſhall be no prohibition, for refuſing the copy of 3 
libel; for the ,. 2 H. 5. does not extend to the admiralty, 


Per Holt, Sal. 553. TLC | 
So there ſhall be no prohibition, for a cauſe actionable by 


common law; if the defendant will not give an appearance. , 
Sal. 548. | 
80 i ſhall not be, generally, before appearance there, aud . 
libel. R. 1 Sal. 35 Med. Ca. 11. *2 Ld. Raym, 933, th 
934 * | N 
[It may be granted upon a warrant to ſeize a ſhip before the 1 
libel is exhibited. Poe v. Robinſon, T. 1716. in Se Bun. 9. 
[Refuſed ; though an affidavit that the contract was at land, an 
and though often granted formerly ; the admiralty having altered 6 
the form of their warrants, by order of court of exchequer, | 
Q. How ? Roberts v. Cadd, H. 1727. Bunb. 247.] | 
[In a ſuit by one part-owner, againſt another who will go to all 
ſea in the ſhip, to oblige him to give ſecurity ; prohibition ſhall ] 
not go, *till ſecurity offered and refuſed. Dimmock v. Chandler, ſhal 
H. 4 G. 2. Str. 890. | | a 
[If the ſuit be to /el}, or give ſecurity ; prohibition goes as to whe 
the ſale, but not as to the ſecurity. Ouſton v. Hebben, T. 18 A 
G. 2. Wilſ. 161.] of p 
| | I if 
(F. 10.) Action upon the St. 15 R. 2. and 2 H. 4. 11. the! 
. | | 5 8 
So an action lies upon the ,. 15 R. 2. and 2 H. 4. 11. upon the p 
proceſs iſſuing out of the admiralty for ſtay of a ſhip, though prove 
there be no further proceeding ; for that is a ſuit. R. 3 Lei. 
353. 1 Sal. 32. Skin. 334, 361. 4 Mod. 179, 180. AT 
And it lies againſt him, who procures, and is at the charge of 
obtaining the proceſs; though it be granted at the inſtance of 
the king's advocate, and by order of the king's counſel; for be, 
at whoſe charge it was, is the proſecutor. R. 3 Lev. 355 
1 Sal. 32. Shin, 361. 4 Mod. 179, 187. 
Though he who acts, does it by the authority of a corpore- 
tion, and as a member of it. N. 3 Lev. 352. 1 Sal. 32. 
So it lies after a ſentence aflimed by the delegates, and pay- 
ment of the money decreed. Sir L. Fen. 1 vol. 81. 5 
But an action does not lie againſt a mere attorney, or ſolicitor 
in the cauſe. 3 Lev. 352. 1 Sal. 32. Vide Godb. 386, 389. 
For the proceeding in this action, wide Pleader, (2 8. 25. | 
As to the court of admiralty in Scotland, vide Scotland, (D. 12 ) 
(&) Appeal. 
H E court of admiralty as well as the court of ehiralij, | 
[ proceeds according to the rules of civil law, except i 1D ju 
caſes omitted. And no appeal lies from them, except from a os. 


definitive featence, or from a final interlocutory decree, a lim, or 
| | | c | 


rere | 

the force of a definitive ſentence, or what they call gravemes 

irreparable. Blunt's Cafe, EF: 1737. 1. Atkyns 295. 2 Ld. 
1248. ©] 

1 Airy be an appeal from a ſentence in the court of admiralty, 

it may be to the king in chancery, who thereupon makes a com- 


miſſion to delegates. 4 /nft. 339. 
And by the A. 8 El. 5. the ſentence of the delegates ſhall be 


nal. 
An 3 lies upon a ſentence for the poſſeſſion, as well as for 
the right, and intereſt of goods. N. Mo. 814, 815. 5 

But from the prize court, appeal lies | bo commiſſioners con- 
ſiting of the privy council. Doug. 614. 

If there be a ſentence in the dey within the Claes Ports, 
an appeal lies to the admiral of England, being warden of the 
Cinque Ports. Dub. 2 Jon. 67. Semb. cont. Ca. Ch. 306. 

And he may make delegates to determine it. Dub. 2 Jon. 67. 

The ſame evidence ſhall be given upon the appeal, as was 
allowed at firſt. 

But if an examination at firſt was of witneſſes 2c voce, they 
ſhall be re-examined viv voce upon the appeal, and not the mi- 
nutes of their depoſitions taken by the clerk © only read, except 
where the witneſs is dead. R. Sal. 555. 

As, upon an appeal to the ſeſſions from an whe of two joſtices 
of peace. bid, 

ln an appeal to the commiſſioners of appeal fm an order by 
the commiſſioners of exciſe. bid. 

So, if there be a ſentence upon default after public notice, 
the party upon the appeal may exhibit new allegations, and dit- 
prove the groan of the ſentence. Carib. 476. | 


ADMISSION AND INSTITUTION. 
Vide Eſgliſe, (I.) 
A DN 11 2. N Ko 
 Admittance to Copyhold. 
' Vide Copyhold, (D. 2.—G. 1, &c.) 
Admittance to a Spiritual Otlice. 
| Vide Probilition, (G. 4.) 


AD QUOD DAMNUM. 
(A) Then it lies. 
1 quod 3 is a writ to enquire, whether a grant in- 


' tended to he made by the king, will be to the damage of 
im, or others, F. M. . 221, 231. 
3 


AD QUOD DAMN UN. 
The writ of ad quad dammm lay where a man intended to 


give lauds or tenements in mortmain, as to a religious houſe, or 
to a body politic in fee ſimple ; then it was — for him to 
have a licence from the king, and the chief lords of the fee, be. 
fore he could make ſuch gift or grant: before the licence could 
be granted, it was neceſſary to ſue this writ out of chancery directed 
to the eſcheator, to enquire by a jury whether it would be to the 
loſs of the king, or of any other, that ſuch licence ſhould be 
granted, and if ta the loſs, what that might be. F. N. B. 221. 

And antiently, upon every grant, releaſe, confirmation, or 
licence of eſtate by the king, the uſage was to have a writ of a 

uod damnum, and after an inquiſition certified and returned upon 

it, to make the grant, &c. F. N. B. 226. H. N 
Zo nov it is neceſſary, if there be no diſpenſation by non ol. 
flante. R. 3 Lev. 222. F. N. B. 222. D. 

As, before the grant of a licence to alien, or give in mortmain, 
F. N. B. 222. a. TY 

Or, to exchange lands with an houſe of religion. F. V. B. 
223. E. | 8 | TOR 
85, before a grant to the king's tenant, of a licence of alieez- 
tion. F. N. B. 224. H. | | 

So, if a man would make a ditch in his own land, to dray 
the water from the king's pool by the ditch to his mill, before 
the king's grant of a licence to do it, he ought to have a writ of 
ad quod damnum. F. NM. B. 225. D. | 

Or, if be would make a new trench, and ſtop an ancient 
trench, by which veſſels paſſed from the fea to a town. F. N. B. 
225. E. | | | 

| The form of the writ of ad quod damnum varies according to 
the letters patent by which the licence is granted; F. NM. B. 
224. A. + | 

The owner of land over which there is an open road, ma 
incloſe it, by his own authority, or alter it by the legal courſe of 
writ of ad quad damnum ; if by his on authority, he mult repair 

it ?till he throw up the jncloſure, and he muſt leave ſuffcient 
room for the road: if by ad quod damnum he is not bound to r- 
pair the nero road, unlefs the jury impoſe ſuch a condition upon 
him; if they do not, the repair. ſtands juſt as it did defore 
1 Bur. 465.* | EE 

[It is ſufficient if it is executed in a fair and open manner, but 
no notice is requiſite. Eæ parte Venor, H. 1754. 3 Athy 106 

[It is not neceſfary that the whole of the new road go thro! 
the ground of the perſon ſuing out. the writ, Jbid.] 

[Where the new road is all in the ſame pariſh with the ol 
the pariſh (when it is once made) ſhould keep it in repair ; it 
another pariſh, the perſon who ſues out the writ. Hid.] 

[ In caſes of ad quod damnum, chancery cannot inquire into th 
inconveniency, only whether there has been any thing improps 


in executing the writ, or in the appeal. 7bid.} 


[And in ſuch caſes, chancery judges according to the rules « 
ADU 


law. bid.) | 
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AD QUOD DAMNUM. 
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Vide Let, (L. 4.) 


" * * 


A DV 0M 8:00 
(A) Advowſon. 
\ DVOWSON imports the right of patronage of 2 


church. Co. Lit. 17. b. 119. 6. 
The right to an advowſon commenced originally by the foun- 


vation, endowment, or donation of the ſol of a church; the 


founder or donor was the patron. Co. Lit. I7. 6. 119, 6. Sell. 
i Tithes 85. * Vid. 2 Wilſ. 183. et ſeg. 
If a manor extends to divers pariſhes, ſeveral advowſons may 
be appendant to the ſame manor. 


If there are two yum of the ſame church, the one ſhall | 
a moiety of the church, and the other the 


have the advowſon o 
adrowſon of the other wolety: Co. Lit. 17. 3. 18. a. Vide in 
Pleader, ( 3 L 3 ) 


So one may have the nomination, and another the preſentation 


to the ſame church. Mo. 894. 2 Rol. 342. J. 25. Dal. 48. 

But the nomination is the ſubſtance of the advowſon, and the 
peſentor has only a miniſterial intereſt. Mo. 8 

Yet he, who has the preſentation, is the and who ought to 
grant an . for that is in the right. Dal. 48. 


B) When it (hall be Appendant, or rin Grols. 


1 N advowſan may be appendant to a manor, or in groſs. 
Vide dppendant end Appurtenant, (B. 1.) 

Appendant to a manor is, when it has W paſſed by a grant 

the manor cum pertinentiis. 3 ö H. 6. 4.6 

So it may be appendaat to fo 


F church in one county may be appendant to a manor in 
other. 33 H. 6. 4. 1 
do an advowſon of a vicarage may be appendant to a reQory. 


9.350. 3. And ſo it ſhall be of common right. Mo. 894. 


Fide Hgliſe, (H. 2.) 


But it may alſo be 3 to a manor. R. Mo. 894. 


Raym. 200. 


$o an advowſon may be appendant for a er, or a part, 


lin groſs for another part. Dy. 78. 6. 


o it may be appeudant for one turn, and i in groſs for the 
der. Co. Lit. 122, 4. 


„ D d 5 „ 


many acres of land. Send. 
1 24.b. Or to one acre. 1 Kol. 231. l. 20. ad 50. 33 H. 6. 


401 


402 


, 


— 


n. 


If an advowſon appendant, and another in groſs, are uniteq, 
it will be appendant for one turn, in groſs for the othe: 


Dy. 259. b. 


So, if parceners make partition of a manor, to which an ad. 


 vowſon is appendant, without ſaying any thing of the advowſon, 


it will be appendant to the part of each parcener in her tur, 


Co. Lit. 122. a. 1 Rol. 231.1. 42. | 
So, if the patron of a church appendant grant by fine, G.. 


that the conuſee ſhall preſent every other turu ; that will be in 
groſs for the turn of the grantee, appendant for the turn of the 


grantor. Dy. 259. b. 1 Rol. 232. J. 25. 


But if a man having a manor, with an advowſon appendant, 
grant the manor, excepting the advowſon, it will be in groſs, 
Dy. 103. b. 5 | 

hs, * parceners make partition of a. manor, and except the 
advowſan, they have it in co-parcenary in groſs. Co. Lit. 122. a. 
* Ld. Raym. 198. * | | 

So, if a man grant the advowſon, without the manor, it be- 
comes in groſs. © Perk. Grant. ſ. 104.  '. _.__ 

So, if he grant one acre of the manor, and by the ſame deed 
grant the advowſon. Per Shelly, Dy. 48. ö. S 

If there are three jointenants of a manor with an advowſon 
appendant, and one of them releaſes the advowſon to another, 
he has the third part in groſs. 33 H. 6. 4. b. | 

So, if there be an uſurpation upon a common perſon by a pre- 
ſentation to a church appendant, it becomes in groſs till reco- 
very. Semb. 3 Leo. 18. Hob. 140. EL TD 

Otherwiſe in the caſe of the king. R. 3 Leo. 17. Hob. 140. 
If an advowſon be in groſs, it cannot afterwards by any ac 
be appendant. D. 1 Leo. 26. except where the a& which made 
it in groſs be totally avoided ; as, a recovery after an uſurpation, 
Hob. 140. | OF . 

* As where the reverſioner of a manor, to which an advowſon 
is appendant, uſurps, then the particular eſtate determines, the 
advowſon is become appendant again. Ld. Raym. 302.* 

An advowſon is appendant to the demeſnes, not” to the rent, 
or ſervices of a manor. Co. Lit. 122. a. Dy. 70. b. 

So, if it was appendant to the manor of D. and the mani 


of S. held of it eſcheats, it will not be appendant to that. C.. 
. | 


So, if there be a capital meſſuage with lands to it reputed to 
be a manor, an advowſon may be appendant to it. N. 1 Lv. 


207, 8. 


So an advowſon of a priory may be appendant to 2 caſtle 
1 Rol. 230. J. 10. | | 


(C. 3.) Pow it-hall be granted. 
a advowſon is an incorporeal inheritance. Co. Lit. 17. ©: 


And therefore, if it be in groſs, it paſſes only by grant 
by deed, and not by livery. Co. Lit. 332, 4. 335. 0. $0, 


. 4. 
rant 


granted, without ſaying, cum pertinentiis. Co. Lit. 307. a. 


2. 15. San. Prerog. 42. N. 10 Co. 64. 


Prer. 43. 4. 10 Co. 64. b. 


the advowſon, the heir at law ſhall preſent. 


palled by the livery. 


* 
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Go, if there be a feoffment of an acre of a manor to which, 
£c. with the advowſon, it will not be appendant to that acre, 
unleſs it be by deed. 1 Rol. 231. J. 30. Dub. Sav. 104. 

But if the advowſon be appendant, by the grant of the ma- 
nor; Ic. to which, c. the advowſon paſſes. 1 Leo. 208. 

And this, in the eaſe of a common perſon, if the manor be 

So, in the caſe of the king, till the ft. de Prer. R. 17 Ed. 

80, after the /f. de Prer. regis, if the king made livery to his 
ward at his full age of his lands, the advowſons appendant, c. 
paſſed to him, without expreſs mention. Stamf. Prer. 43. 
10 Co. 64. J. 


So, if the king grant the temporalties to a biſhop. Stamf. 


Or, render the lands of an ideot to his heir. Stamf. Prar. 43. a. 
But by the . de Prer. reg. 17 Ed. 2. 15. fi rex dat manerium 


vel terram cum periinentiis niſi ſecit expreſſam mentionem in charta de 


. advocationibus ecclefiarum, they do not paſs. R. Mo. 872. Vide 
10 Co. 63. 3. | / 


So, if he demiſe the manor to which, &c. cum pertinentiis for 
years, the advowſon does not paſs to the leſſee. R. Hob. 127. 
So, if the king has a rectory appropriate, and grants the ad- 
von ſon of B. neither the rectory, nor the advowſon paſſes. R. 
3 Leo. 101. 2 Rol. 45. L 15. : g 

Yet if a manor with an advowſon appendant come to the king 
by purchaſe, or eſcheat, and he grants the manor adeo plene as 
ſuch a one had it, the advowſon paſſes. Stamf. Prer. 44. a. 
D. 2 Leo. 26. 2 Rol. 185. J. 30. R. 10 Co. 65. Dy. 350.6. 
So, if the king grant a manor with the advowſon, and the 
church was then void, the preſent avoidance does not paſs. R. 
Mo. 249. | * 

If 4 be a grant of el his tenements, or all hereditaments in 
D. the advowſon of D. paſſes, though it be not particularly 
named, Hab. 304. Dy. 323. b. 350. 6. 2 Rol. 185. J. 30. 

Or, his lands and tenements. Perk. Grant, ſ. 116. 

[But if a man ſeiſed in fee deviſes his lands, tenements, &c. 
in A. to truſtees, to apply the rents to certain charitable uſes, 
and dies, and the church of A. becomes void, of which he had 

Kenſey v. Langham, 
M 9 G. 2. C. T. T. 143-] | ER 

It will not paſs by the word /ands, but it will by hereditaments. 
Savil v. Savil, T. 10 G. 2. Fort. 351. Weſtfaling v. fal. 
my, H. 1746. 3 Athyns 460.] | | 

So, if a man, who has an advowſon, grant ecclgſiam ſuam de 
D. the advowſon paſſes. 1 Leo. 191. © Co. Lit. 17. 6. | 

So, if the king grant ecclefiam ſuam. R. 1 Leos 191. 

Or, diſpaſſtionem eccleſie. Hob. 152. Ry I 

If there be a feoffment of a manor, and before attornment, 
the feoffor grant the advowſon by deed, the grant is void; for it 


FS; 2 


I Leo. 208. % 


T 


Dd 2 


104 


Kc. as any other inheritance. 


Hob. 323. 


avoidance happens. 2 Rol. 45. 1. 35, 37. 47. L 13. 
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If the king for a forfeiture ſeize a manor, or two parts of ii, 
the advowſon paſſes, though it be not named in the inquiſition, 
R. Hob. 127. 

If there are two moicties of a rectory, both which are 
-priate to a religious houſe, after the diſſolution it may be granted 
as an entire ory. R. Jon. 446. | | 

But by a grant de vicarid ſud, the advowſon of the vicarage 
does not paſs. R. 1 Leo. 191. Cro. El. 163. | 

By a grant of ſeveral parcels of a prebend to which, &c. 
with all commodities, emoluments, and appurtenances, the advowſon 
appendant to the prebend does not paſs. R. Hob. 303, 4. 

By a grant of ſo many acres, or a third part of the manor, 
without expreſs mention of the advowſon, no part of the adroy- 
ſon paſſes. 1 Ro. 232. J. 5, 10. | | 

So, if a manor with an advowſon appendant be granted by 
2 and no livery executed, the advowſon does not paſs. D. 
2 Kol. 91. | . - 

_ f it be granted by bargain and ſale, and the deed be not 
inrolled. 1 Rol. 100. ee 
| [Advowſon in groſs with one acre of land, may paſs by com- 
mon recovery on a writ of entry ſur diſſeizin in le poſh, Baiky v. 
_ Univerſity of Oxford, P. 33 G. 2. 2 Wil. 116.] 


(C. 2.) Grant of the next Avoidance. 
A man ſeiſed of an advowſoa may grant it in fee, for life 


So he may make a grant of the next avoidance only. 

Or, the two or three next avoidanees ſucceflively. Hob. 322, 
323. Co. Lit. 249.4. | 

So he may graat ſeveral avoidances to feveral perſons. Vid 

So he may grant the next avoidance to A. and his aſſigns dvr- 

ing the life of A.; for a grant may be ſo reſtrained, and if 10 
one preſents in the life of A. or no avoidance happens, the grant 
determines. N. 2 Rol. 49. O. R. Cro. Car. 505. Jon. 497 

So he may grant it to A. B. et C. vel uni corum conjuntim et 
diuſim, and A. may preſent B. another of the grantees upon 
_ next avoidance. R. Bend. pl. 40. Mo. 4. 1 Aa. 1. 
4 Leo. 119. 5 

80 a grant of the next avoidance may be aſſigned, before tit, 


So, after an avoidance happened, if the patron grant the net 
avoidance, though the grantee ſhall not have the preſent avoid: 
ance, it will be a good grant for the next that happens. Jer 
2% F. Dy. 26. 4. R. acc. Mo. 89. But no judgment; C. 
El. 173. Ovnt. Dy. 283. a. Vide infra. 

If the next avoidance be granted t6. A. and B.; before the 
avoidance A. may releaſe to B. R. Cro, El. 600. 173, Mo: 467: 

A grant de proximd advocatione, or proximd preſentations it u 
ſame. Dy. 35.6. F 

But if a man grant the neut avoidance to H. and afters 


grant the next avoidance to B. the ſecond grant is void; w 
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fall not have the ſecond avoidance. . Lit. 378. b. N. 8 
Fitz. and R. acc. Dy. 35. d. in marg. Semb. 


El. 790 Per. 
2 And. 1 74 | 4 "RN 3 ö a . 
So, if a parcener preſent, and afterwards grant the next avoid- 


ance, it will be void; for it belongs to the other parcener. 


5. Dy. 35. a. | s 
1 a 2 32 the next avoidance to A. and by deed ſubſe. 


quent grant the next avoidance to the fame perſon, it will be a 


ſurreader of the firſt. Dy. 35. a. in marg. 
So, if an abbot and convent 

church appropriate, it is void. 
So, f 

ſhall not preſent upon a ſubſequent avoidance : as, if to the next 

avoidance the preſentment be by the king, or biſhop upon a lapſe. 
Or another prefents by uſurpation. 3 
So, if the avoidance happens by the ineumbent's being created 


rant the next avoidance of a 
» Sav. 20. 


a biſhop, and the king preſents by his prerogative. R. 2 Cro. 


691. 


Or, if the king grant. to the incumbent to hold it in com- | 


nendam. NR. 2 Cro. 691. | 


So, if the next avoidance be eviced by an elder title ; as | 


by flat. &c. bid. . | 

Or, the grant be of the third avoidance, and it be uſed by the 
wife for her dower. Cont. Co. Lit. 379. a. Acc. 2 Cro. 691. 

So, if the grantee preſent by fimony ; though the fat. Elix. 
makes ſuch a preſentation void. Hob. 168. : ED 

Yet, if a man grant the three next avoidances furceſive, and 
vpon the firſt avoidanee the grantor himſelf preſents, the grantee 
is not ouſted, but may preſent upon the ſubſequent avoidances. 
Co. Lit. 249. a. 


So, if A. nfurps upon the grantee of the next avoidance, 
vho brings a quare impedit, and pendente lite the clerk of A. re- 
igns, the grantee after judgment for him ſhall have the ſubſe- 
quent avoidance. NR. 21 H. 7. 8. a. | 


But an avoidance cannot be granted by a common perſon, =p 
R. Mo. 89. Dy. 129. 3. 26. a. 283. 4. 


aſter it is fallen. 
*Vid. 2 Will. 197. 2 | 

And a grant of the edvow/on made after the church. is 
iQually fallen vacant is equally void. And the reaſon of this is 
bot, as is ſaid in the old books, beeauſe it 13 a choſe in action, 
but becauſe ſuch grants might encourage ſimony. 2 Burr. 
j 10, 1511. . | . 

If the grant of the next avoidance be to two, and the one re- 


lraſes to the other, after the avoidance happens, it is not good. 
Senb. Mo. 467. Dy. 26. a. in marg. R. 1 Beo. 167. Cro. 


El. 173. 600. Ocv. 85. 
Vo, : the grantee aſſign, after avoidance. 
37-47. J. 12. | | | 
Yet the king, by his prerogative, after avoidavee may grant 
the preſentation. 3 Teo. 196. Dy. 283. 4. =] 


For 


the grantee of the next avoidance be defeated of it, he 


Cont. per three J. but Hult. acc. Fon. 6. 
Hob. 322. = | 


2 Rol. 45. l. 


But this ought to be by ſpecial, and expreſs words. Hob. 140. 


wh 
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For if the king, after an avoidance, grant the manor with the 


advowſon appendant, the grantce ſhall not have the preſentation, ſp 
R. 3 Leo. 196. Dy. 300. a. 2 Rol. 19.1. 15, 20. 7 
So, if a man ſeiſed of the advowſon of a church, of which he | 
is likewiſe incumbent, deviſes the next preſentation to his exe- 
cutor, it is good; though it does not take effect *rill the avoid. : F 
ance happens. R. 2 Cro. 371. „ 5 10 
So by the /. 12 Ann. 12. if any for money, reward, promiſe, LY 
' &c. directly of indirectly take, procure, or accept a grant of the F 
next avoidanee in his own or another's name, and be preſented, flu 
collated, inſtituted, and inducted to any ſuch eccleſiaſtical living, A 
Kc. it ſhall be void, and the queen may preſent as on a ſimoniacal _ 
—_ 1 „ . A 
$5 88 ä ditio 
D) Appropriation of an Advowſon, C 
| VVV the a 
(D. 1.) To whom it may be. Bu 
| f' FEA Wes 2 aten 
HE appropriation of an advowſon was, when the church, . 27 
6 þ with the tithes, glebe, &c. was appropriated to the per- 2 Gro 
petual uſe of ſome corporation religious, or eccleſiaſtical. Vit An 
Hen. Imp. 25, &Cc. h „„ ra OO OR fore th 
And regularly, it ought to be made to a corporation ſpiritual, thoug] 
which performs divine ſervice, &, Pl. Com. 496. b. approj 
But ſometimes it was made to a dean and chapter. P. (Th 
Com. 497. a. 1 Rol. 238.1. 47. Ken. 34. 2 Cre. 518. religio 
To a nunnery, &c. who ſupplied the cure by a viar. neld th 
CC» | ji | GilſuJuti 
To a biſhop, chantery, &e. 1 Kol. 238. J. 44. 239: L. 45: man: 
240. J. 5, 8 | h ; 

80 H might be to two priories, or religious houſes. R. ed, ſhal 
1 Rol. 238. J. 50. C EL Fer 
To a college. 2 Cro. 518. 4 un 

So, if there be a vicar endowed upon the appropriation, the ſir. 925 
vicarage may be reſtored and reunited to an houſe of religion, 
and the cure ſhall be ſerved by one of the houſe, or any one pro- 
vided by them. R. Ley 14. 85 8 
And ſince the diſſolution of the houſe by the ,. 31 H. 8. the Appro 
— and his patentee ſhall have the rectory and vicarage ; and 2 Tubes. 
preſentation by the king after a grant to the patentec, and inſti But no 
tution and induction to the vicarage thereon are void. bid. * - 
| | 2 . | 33 | „ 0 p- 0 the 

| Os Le. 

(D. 2.) Of what EffeR it ſhall be. 0 ir 
| In | 
Sometimes the appropriation gave the right of patronage, Ang, 4 

as well as the church, glebe, and tithes; and ſometimes the pr ore pro 
tronage was reſerved. Seld. of Tithes 98. Vide Lind. 157-6 d: 259. H. p 

Lec. verb. Ligari. | 11 885 „ So the 
But regularly, every thing was given, and the houſe of religion ith the 4 

f was gua/i perpetual incumbent. Pl. Com, 497. 4. 500. b, Which "bout the 
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Which could not aſſign the apropriation to any other body 
ſpiritual. Seld. of Tithes 97. Pl. Com. 497. a. 
And uſually ſupplied the cure by monks, &c. of their houſe, 


de Ken. Imp. 25- | . 5 
"a by vicars deputed. Pl. Com. 497. a. 


ordinary ſhall take care to have a competent ſum allotted, out of 
vicarage ſhall be endowed. | | 

And by the /. 4 H. 4. 12. there ſhall be a perpetual vicar in- 
ſtituted and inducted, who ſhall be ſufficiently endowed. | 

And therefore, an appropriation without endowment of a vicar 
was void. Dub. 2 Cro. 252. | 8 

And the king's licence ſhall be void, unleſs it be upon con- 
dition, that the vicarage ſhall be endowed. R. Sli. 156. 

But the endowment need not be by the ſame inſtrument with 
the appropriation, if jt be at the ſame time. /bid, | 


But now all appropriations, which come to lay hands ſhall be 
intended to be made with all neceſſary circumſtances; for the 
J 27 H. 8. ſaves no right, except of thoſe then alive. R. 
2 Cro. 252, 517. „ 

And the reſtitution of a vicarage to a rectory appropriated be- 
fore the . 15 R. 2. 6. made after the ½. 4 H. 4. 12. is good, 
though then there will be no vicar endowed ; for that is nat an 
appropriation purſuant to the ff. 4 H. 4. R. Ley. 14. | 

[The appropriation may give the right of patronage; as if a 
tcligious houſe was ſeiſed in fee of a rectory and church, and. 
held them as parſons without preſentation or admiſſion, and on 
(iſvJution it comes to the crown, who grants to a company who 
enjoy it without preſentation ; on union after the fire of London, 
by 22 Car. 2. c. 11. / 48. which direQs, that churches ſo unit- 
ed, ſhall be preſented to, by their ſeveral and reſpective patrons 
by turns,“ this being united, the company ſhall have its turn in 
n Biſhop of London v. Mercers' Company, H. 5 G. 2. 
N. 925.] | | 


(D. 3.) By whom it ſhall be made. 


penpinons at firſt were by the patron alone. Seld. of 
illhes, | | | a 
But now they cannot be made without the patron, and ordi- 
ny, and the afſent of the incumbent, where the church is full, 
„d the king's licence. Pl. Com. 497. 6. I Kol. 238. J. 15, 
de. 2 Cro. $17, . | | 
Or, if the patron be abbot, &c. of the ſame houſe, by the 
dinary, and king. 1 Kol. 2 38. J. 10. „„ 
And they may be made, when the church is full, though it be 
ore proper, when it is void. R. Pl. Com. 499. b. 1 Kol. 

239. D. | : 
do they may be made by the inferior, or ſuperior ordinary, 
"th the patron; and therefore, an appropriation by the pope 
out the biſhop, (for he was ſuperior ordinary) and now * 
| YT | the 


And now by the . 15 K. 2. 6. on every appropriation, the | 


the church appropriated, to the poor of the pariſh, and that the 


497" : | 
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the /. 25 H. 8. by the king, is ſufficient. R. PI. Com. 498. 4 ; 
Sti. 156. | 
-P 4 king's licence need not mention, that the church is full - 
R. 1 Rol. 239. l. 40. | 8 
And ſhall be good, though there be a new preſentation after Car 
the licence before appropriation. R. t Rol. 239. J. 50. 8 
Though in the licence there be a ſmall miſnomer of the body prop 
politic ; if it be known by both names. N. 1 Rol. 240. J. f. ov 
But the king's licence muſt be by matter of record, and with tical 
a condition, that the vicar be endowed. R. Sti. 156. A 
| | 55 value 
(D. 4.) How difappropriated. * 
But the advowſon will be diſappropriated, if the body to for t 
which, &c. be diffolved. Pl. Com. 501. a. Fon. 3. | 124 
So now, if a preſentation be made to the church; for thereby 
it becomes preſentable for ever. PI. Com. 501. 1 Kol. 240. 
4. 20, 50. | | 
If the advowſon be recovered in a writ of right. 1 Rol. 246, 
J. 40. | | | 
But a preſentation by uſurpation, and inſtitution and induction 0 
© thereon, do not difappropriate. Pl. Com. 50 1. a. | c 
Nor, a grant of the adyowfon by the king, where he has a the or 
rectory appropriate. N. 3 Leo. 101. | pruatia 
Nor, by the abbot and convent, to which it was appropriated, 80 
Dub. Sav. 30. | EE ordina 
| | 5 5 be ꝛſte 
| ad [On 
| (E) Jmpropriation. they c. 
- ; 8 Arman / 
JO now by the ,. 27 H. 8. 28. and 31 H. 8. 13. an 2. And, 
vowſon may be impropriated to lay perſons. begins t 
For by he . 27 H. 8. 28. which diſſolves the monaſteries 80 th 
and other religious houſes under the value of 2000. per ann. with al patrons, 
tithes, churches, chapels, &c. appertaining ; and by the ,. 31 ton 1, 
H. 8. 13. which diſſolves the greater monaſteries, &c. any pei- n[uſficie 
ſon or perſons and bodies politic may enjoy the ſame by letter And 
patent, &c. Jon. 2. 1 . church 
And that, which was an appropriation in the hands of religious l ann 
perſons, is uſually called an impropriation in the hands of a lay by: 
perſon. Bl. Nom. Impr. 85 | tat hath 


By theſe ſtatutes, and other ſubſequent, reRories, tithes, &. Provid 
impropriate come to the hands of lay perſons are temporal inht- dat of 
ritances. Co. Lit. 159. a. Jon. 3. | And it 

By the /. 32 H.8. 7. any diſſeiſed, or wronged of them, &c. or bene 
may have remedy for them in the king's temporal counts, by And al 
recipe quod reddat, aſſiſe of novel diſſeiſia, mort d anceſtor, que And fir 
( 76 writ of docver, or other writ original. Vide Dim, = va 

. 18. 5 5 | | the con 
( So by the ſame ſtatute, fines and all other aſſurances may be But if ; 
had and made of them. Nis And 4 2 Nl. 
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And therefore, every real action now lies for a rectory, or 
tithes impropriate. 95 . me” | 
80, an ejectment. R. Cro. Car. 301. Jon. 322. 
So, an indictment for a forcible entry, or detainer. R. Cro. 
Car. 201. . 


So there may be a fine, or common recovery of a rectory im- 


propriate, tithes, &c. Vide Diſmes, (N.) 


So by ft. 32 H. 8. 7. an impropriator may ſue in the eccleſiaſ- 


tical court. Vide Difmes, (M. 2.) 5 Dy 
And by the /. 2 & 3 Ed. 6. 13. may have debt for the treble 


value on ſubſtraction, &c. Vide 2 Inft. 612. Fide Diſmes, 


M. 2. „ . | 

2 the reformation, ſeveral attempts have been made 
for the reſtitution of impropriations to the church. Ken, Imp. 
12% Cc. . Of On 


(F) Union. 
(F. 1.) By whom it ſhall be. 


0 if two churches are of little value, not able to ſupport 1 


charges, they may be united and conſolidated by the aſſent of 

the ordinary, the patrons, and the king's licence. Bro. Appro- 

priation i. R. 2 Rol. 778. J. 32. R. Mo. 408, 661. Cro. El. 500. 

So in the vacancy of the churches, they may be united by the 

ordinary, with the affent of the patrons; and it is fufficient, if it 
be afterwards confirmed by the king. 2 Aol. 778. . 45. 

[On fl. 10 C. for uniting livings in Ireland, it was reſolved 


they could not be united during vacauey. Rex v. Archbiſhop of 


Armagh, P. 8 G. Str. 516. } 
And, though the ordinary be the principal, it is not material who 
begins the union, the biſhop, patron, or king. 2 Rol. 778. J. 50. 
So they may be united by the ordinary, with the affeat of the 


patrous, without the king's aſſent, as it ſeems. Bro. Afpropria- 


tm 1. 2 Rol. 778. J. 36. Where the church was puor, and 


n{ufficient for the maintenance of an incumbent. Cro. El. 500. 1. 


And now by the ft. 37 H. 8. 21. union of two churches, or of 
church and chapel, not a mile diſtant, and one not absve 61. 


jr annum in the king's books, may be made te continue for 


ver by the ordinary with the aſſent of the incumbents, and of him 
tat hath right, &c. to che patronage, being of fuli age; 

Provided, not to be in cities, or corporate towns, without the 
ent of the corparation under ſeal. | 88 

And if the inhabitants ſettle 8. per annum for ever on ſuch 
pur benefice, within a year, the union ſhall be avoided. 

And all unions before made are confirmed. | 

And ſince this ſtatute, an union may be made of churches of 
Fetter value than are mentioned in the /. 37 H. 8. 21. as well as 
he common law. N. Cro. El. gol. 

But if an union be made upon falſe ſuggeltions, it will be void. 
4. 2 Ra. 778. J 15. | 5 | 


* 
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the parifh of which he was incumbent before. R. 3 Lev. 9b 


One. 


Church. 


So by the . 17 Car. 2. 3. and 22 Car. 2. 11. /- 68. it! 


„ 5 
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So an union cannot be made of pariſhes, but only of churchs, 
K. 1 Sal. 165. Shin. 616. 3 e 
So, if the patron of A. purchaſe the church of B. and for 200 
years afterwards preſent to the church of A. with the chapel of 
B. this does not make an union of the churches, but the king 
may preſent to B. by lapſe. R. Sav. 17. 1 
So, by the /. 17 Car. 2. 3. the ordinary, with the conſent & 
the mayor, aldermen, and juſtices of peace, or other chief ad. 
ficer, or the major part of them, and of the patrons, may unit 
two churches, or chapels, or a church and a chapel, which li 
convenient in any city or town corporate, and appoint which 
church ſhall be united to the other, at which church the inhabi. 
tants ſhall meet for divine ſervice, and which ſhall be pre. 
ſentative : provided the union be void, if not regiſtered with the 
biſhop of the dioceſe, or if the churches united exceed ro0k. fer 
annum above reprizes, unleſs deſired. by the major part of the pa. 
riſhioners under their hands. | | es 


(F. 2.) The Effect of an Union. 
By the union of two churches, they are conſolidated and made 


And the patron may preſent by the name of the church in 4 
without diſtinction of the one or the other. Dy. 259.6. 

But by the union it may be directed, that the church ſhall be 
extinct. Sho. 209. 1 

And by the //. 22 Car. 2. 11. /. 69. the incumbents of the 
churches thereby united ſhall not be deprived of the tithes of 
their own church, ſo lang as they ſerve the cure of the united 


And by the %. 22 & 23 Car. 2. 15. by which tithes ae 
changed to an annual ſum, /. 13. the ſurviving incumbent of ths 
Pariſh united ſhall have like remedy, &c. as if preſented to but 
pariſhes ſince the union. 

Yet he ſhall have remedy only for his proportion, in reſpect d 

And this clauſe extends only, where the other incumbent die 

after the fire of Londen, and before the ,. 22 & 23 Cur? 


R. 2 Jon. 160. 3 Lev. 96. 


enacted, that the pariſhes thereby united, as to all rates, ta- 

parochial rites, charges and duties, &c. ſhall remain diſtiaRt. 
And that the patrons of each pariſh united ſhall preſent | 

turns, the patron of the church of beſt value to have the bi A 


And therefore, a patron- ſubject of a benefice greater in val 
ſhall have his turn before the king, patron of the leſſer church M greeme 
Sho. 208. | ' | Minds ar 

So the impropriator of a rectory, who names the curate 1e Na A 
church, ſhall be the patron, after the union of the church u. a it ought 
ancther pariſh, Dub. F. g. 169, 250. Ace. Str. 925% en agi 
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80 by the common law, the union of churches does not ex- 
zinguiſh the tithes, or a modus for them. 1 Sal. 165. | 
80, fince the f. 22 Car. 2. 11. both pariſhes ſhall be contri- 
mory to the repair of the church made the pariſh church, 
9. Kin. 616. 7 | | | 


Right of Advowſon. 
vil Diſmer, (M. 10.)—Qvare Impedit, (B. 1.) 
Title to Advowlon. 
Fide Pleader, (3 I. 4.)—Probilition, (r. 3.) 
AFFEERMENT. 
Vide Leet, (O. 2.) 


AFFIDAVIT. 
| Vide Serement. | 
AFFIRMATIVE AND NEGATIVE. 
5 Vide Plaur, (k. 3) 
A GC E. 


ut Baron and Feme, (B. 5.) — Dower, (A. 3.)—Enfant, (C. 9, 
I 1. —D. 3.) —Pleader, (2 G. 3.—2 W. 22.—2 V. 8.) 


7 


vil: Chaſe, (O. 1.—Q. 6.)—Difmee, (H. 5.) 


D AGREEMEN T: 
(A. 1.) CUhat ſhall be ſo called. 


| N agreement is aggregatio mentium, VIZ. when two or more 
minds are united in a thing done, or to be done. P.. 
17.4, A mutual aſſent to do a thing. Pl. Com. 5. a. 6. a. 
it ought to be ſo certain and complete, that each part 


And 


e an action upon it. PI. Com. F. a. 
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(A. 4.) 
When an 
agreement 
executory 
ſhall be 


5 compleat. 


till the condition performed: as, if a man fell goods for ſo nie 


he firſt has ſeen them, and agreed or diſagreed, approved or d 


AGREEMENT. 


And there are three forts of agreements: an agreement * 
cuted, an aſſent ſubfequent to a thing done, and an agreemen 
executory. Pl. Com. 8. J. 9. 4. | + 


(A. 2.) Executed. 


An agreement executed often amounts to a bargain and (i, 
de quo vide in bargain and ſale, (A.) | "IN 
So, when an aſſent ſubſequent is given to an act precedent, br 
ſuch aſſent the agreement is executed. Pl. Com. 8, ö. 


(A. 3-) Executory. 


An agreement executory is, when the thing agreed is to be 
done afterwards. Pl. Com. 9. a. : 
As, if a man agree to pay ſo much for ſuch goods, at ſuch 2 
day. eu | . 
So, if a man agree to do ſuch a thing upon a condition or ent 
tingency. „„ 

As, if he ſell corn to another, if it pleaſes him upon ier 
Pl. Com. 6. b. 5 

If he agree with a collector to pay ſo much for a ſubſidy, 
upon weighing of the goods ſhall appear due. R. Pl. Com. b. 


Where an agreement is conditional, it ſhall not be comple 


as A. ſhall name, the contract is not compleat till A. names ti 
price. At. 18 1. a4. „„ : 
If the condition be, if he lile the corn or goods upon view, wit 


approved of the goods, the bargain is compleat, or void; thou 
he afterwards diiagree, or agree to the contrary. Bro. Contraf1 
1 Rot. 449. J. 22. 

Otherwiſe, if it be, if he like or diſlike at ſuch a day, if he 
clare his liking or diſlike. before, he may alter it at the 
Rob. 449-5 38. f . 

But by an agreement executory the intereſt of the goods 


bound before the completion of the contract: 3s, if a man let, if th 


goods for ſo much as A. ſnall name, though it is no contra painted f 
A. names the price, yet if the vendor fell the goods to 200 od. Bro, 
before A. names the price, if A. afterwards name it, an 20 Wn, if a f 
upon the caſe lies. Kit. 181.4. | mon of 
So if the goods are marked, or have the ſeal of the puch. (hall 
the property is veſted in him immediately. R. Skin. 647: | Worm 
| | m | Form 


3 tae 

(B) How it ſhall be made. . 

0 +) Bf nh Work. Wc 

F | * an agreement, or contract, there is not any p her, Ki 
form of words, but fuch words as ſhew the aſſent © 14.) 


parties are ſufficient. Pl, Con. 140. 6. 
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And therefore it is not material, by which of the parties the 
.onds are ſpoken, if the aſſent of the other appears. Pl. Com. 140. 


if 4 bill of parcels be given. in this form, ought by A. of B. 
o pieces of muſtin at 10 ſhillings per piece, to be paid for as talen 
this will be a good agreement them; and A. ſhall have 
ike them away within a reaſonable time. R. Skin. 647. 

But an agreement muſt be certain and compleat. PI. Com. 5. a. 


(B. 2.) Upon what Conſideration. 


Eery contract, or agreement obligatory, ought to have gui 
_ Co. Lit. 47 27 336. 6. Ws | * 
And therefore, if an agreement be made to do a thing without 
conſideration for it, it is nudum padtum unde von oriter adio. 
. Com. 308. b. 5 4 

What will be a good conſideration, 4ude afion upon the caſe upon 
? int, (B. 1, c.) | 

But where an agreement or contract is in writing, the con- 


pon good conlideration. Pl. Com. 308. ö. 309. 4. | 

So, if a bargain and ſale of goods be pleaded, the conſideration 

ed not be alledged ; for it ſhall be intended. R. Dy. 90. B. in 
g. Videin bargain and ſale, (B. 11, 12.) e TROUT TE 26 

Oy if it be found by verdict. R. Dy. 90. 6. in marg. 


(B. 3.) When the Conſideration ſhall be paid immediately. 


If a man agree for goods at ſuch a price, the bargain ſhall he 
1d, if the money be not paid immediately. Dy. 30. a. Hob. 41. 
In, Contrat 25. 14 H. 8. 19. a. | OR 

For in every bargain, payment ought to be made upon the de- 
ery of the goods, except where a future day is agreed for the 
ment. Bro. Contract 25, 26. Hob. 41, 2. Kit. 18 1. 6. 


c contract compleat. Per Holt, 1 Sal. 113. 

let, if the party deliver the goods, without payment, or a day 
pointed for payment, that is ſufficient to make the bargain 
d. Bro, Contrad 35. Per Merdant, 10 H. 7.8.4. 4 
do, if a {ale be of goods for ſuch a price without payment, or 
on of payment, it will.be good; for if the vendee afterwards 
it (hall-have relation to the firſt agreement. R. 10 H. 7. 7. 6. 
ems, that the goods were delivered. 55 

90, if the agreement be for ſuch a price, and the vendee pays 
as To the contract is perfected. Kit. 181. a. Per Brud- 
14 H. 8. 22. | | „ | 
r if the vendee immediately tell the money for payment, the 
or cannot, in the mean time before the money is told, ſell to 


by Kit, 181. 42. Per Brool, 14 H. 8. 20. a. Vide ante 


u afumpſit, if B. refuſes to deliver them, and F. if A. does not 


eration is not inquireable ; for it ſhall be intended to be executed 


Though earneſt be given upon the bargain ; for that only makes 


BO, - 
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. So, if a ſale be of goods for ſuch a-price, and a day of payney 
limited; the contract will be good, and the property altered by 
the ſale, though the money be not paid. R. 10 H. 3. f. 
14 H. 8. 20.4. Dy. 30. a4. | 
So, if a contract be made, and earneſt paid, the yendy 
cannot afterwards ſell to another, without a requeſt to the wage 
to take away the goods, and ſtaying a convenient time after - (4 
quoſt. Per Holt, 1 Sal. 113. | 5 
Soz if A. by letter deſire B. to fend him goods by C. receirue 
the money for them, if B. ſends them without receiving the ſo. 
ney, he ſhall not afterwards charge A. for the money; for it vu 
a conditional bargain, and the folly of B. to ſend the goods by lor 


fore payment. R. 4 Leo. 7. F. 
So a contract for a thing, of which A. the contractor has oi U 
a poſſibility, will be void z as, if A. ſeiſed in fee leaſe by gun unc 
for four years, and the ſame day leaſe to B. for the ſame term, the B 
ſecond leaſe is void. Vide in gllates, (G. 13.) Vide Pl. Con. 432. eren 
If A. ſell an horſe to B. upon condition, that he pay 200 x anni 
Chriflmas,. and afterwards ſell it to D. tlie ſale to D. is wi levie 
though B. afterwards do not pay. Pl. Com. 432. b. ä 10 m 
| A 
(B. 4.) When there ſhall be a Writing of it. * 

- | 2, 
By the . 29 Car. 2. 3. no contract for ſale of goods for 10 At 
or upwards ſhall be good, except the buyer accept, and aQui nant 


receive part of the goods ſold, or give earneſt to bind the bai / 25 

or in part of payment, or ſome memorandum in writing of the ba If 
gain be ſigned by the parties to be charged by ſuch contract, aid ſh; 
their agents thereto lawfully authoriſed. . 
CExecutory contracts for goods (as a chariot) to be made, though 


otwithin 29 C. 2. c. 3. Towers v. Oſborne, H. 8 G. Sir. Job. And 

[Nor for corn, then unthraſhed, to be delivered in three « Or, 

four weeks, and paid for on delivery. Clayton v. Andrew, 1 And 

7 G. 3. 48. M. 2101.1 OE 1 alar ly 

n | | And 
3 | . 

(C.) how Erpounded, oo 

AN agreement, or contract, ſhall have a reaſonable co 3 

1 \ ſtruction according to the intent of the parties: 2, 3 

man agree with B. for 20 barrels of ale, he ſhall not hare | Wiel 

barrels after the ale is ſpent. 7 H. 8. 27.6. Bro. Coniras 4 But if 

. : | Fi | 

For more of title, Agreement. Vide Baron and Fent, 8 "ps 

&c.)—Chancery, (2 C. 1, &c.—4 8. f, &c.)—Parcener', (C. EN. Z. 

—Pleader, (C. 53, 544 55.) | Ang b 

Cer Ai narrie 


Fil: P 


A: 1 b 
AK. 


A) Aides pur faire Fitz Chivaler, et File 
SEES = Cs 


by the common law as incident to knight's ſervice, when rhe 


Jord makes his eldeſt ſon a knight, or marries his eldeſt daughter. 


F. M. B. 82. D. Co. Lit. 76. a. Vl. l. 3.c. 14. / 9. 


By the common law, this aid ought to be reaſonable, but was 


uncertain. Co. L. 76. a. | "6 
But by the /. W. 1. 3 Ed. 1. 36. it was aſcertained, that of 
every knight's fee ſhould be paid but 2658. nor more of 200. per 
annum in ſocage; and it was provided alſo, that it ſhould not be 
levied to make his ſon a knight, 'till he was fifteen years old, nor 
10 marry his daughter till ſhe was ſeven years old, | 
And a tenant who holds by half a {night's fee, or fol. per 
amum in ſocage ſhall pay only 10s. ; et ſic pro ratd. F. N. B. 


$2, C. 5 | | 
And the king's tenant ſhall pay in the ſame manner, as the te- 


nant of a common perſon. F. N. B. 82. F. and that by the 


#25 8.4.2: 8 
If the eldeſt ſon, or daughter, die before the age in which the 
aid ſhall be levied, it ſhall be levied for the next ſon or daughter, 
when they attain the age aforeſaid ; for they are eldeſt at the time, 
though the writ ſays, primagenit'. F. N. B. 82. G. 
And the lord may diſtrain for this aid. . N. B. 82. D. 
Or, have a writ to levy it. F. N. B. 82. A. | 
And if the ſheriff does not execnte the wrir, he ſhall have an 
alar pluries, and attachment. F. N. B. 82. E. 
and the writ ought to mention the age of the ſon or daughter; 
** that be not mentioned in the regiſter. F. NM. B. 82. H. 
8 | | | | 
{nd by the „l. FF. 1. 36. if the father die before the aid paid, 
n after levying thereof, debt lies againſt the executors of the. 
btler and if the executors want aſſets, debt lies by the daughter 
ganT his heir. F. N. B. 82. . ; 
Vit if the daughter be married, though the aid be levied and not 
h, ſhe cannot have debt. F. M. B. 83. B. Vide 2 Inft. 234. 
but tenant by grant, or petit ſerjeantry ſhall not pay this aid. 
EV. Z. 83. A. 
And by the At. 12 Car. 2. 24. Aid pur faire fits chivaler, et 
t narrier is taken away. 5 | 
ide Prerogative, (D. 40.) 


(B.) Aide 


I D pur faire Fitz Chivaler, and aid pur file marrier, are due | 
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(B. 1.) 
When it 


ſhall! be. | 


1 r „ 1 
(B) Aide Prier. 
(B. 1.) Of the King. 


O, if a wan be impleaded, and cannot make a defenc: 
without the aid of ſome other, he may pray in aid of the 
king, or of a common perſon. x | 
And therefore, in all caſes where tenant for life, or for yer, 
or a farmer who renders a fee-farm to the king is impleaded, he 
may demand aid of the king. 1 Rol. 206. Vide 1 Rol. 15 1. U 42. 
Though the reverſion come to the king by grant, eſcheat, for. 


feiture, &c. 1 Rol. 162. J. | | 80 
So, if a tenant in fee by grant of the king, be impleaded for fend; 
his inherixance. 1 Rol. 148.1. 32, 151. J. 45, 50. By 
Or, any one who ought to have a recompence in value againſt other 
the king. 1. Rol. 149. J. 47. 5 RY 80 
And this by the /. de bigamis, 4 Ed. 1. 1. if there are words king's 
which will bind a common perſon to warranty, though the king is 80 
not bound by them to warranty. 2 Inſt. 269. rhich 
Zo tenant in tail after poſſibility, &c. ſhall have aid of the king, 
1 Rol. 152.1. 17. 2 | ER But 
So, tenant at will, or by copy by grant of the king. 1 Rl. 152. action 
J. 12, 15. 5 5 treſpaſ 
So, the king's grantee, or committee of a ward. 1 Rel. 152, land by 
J. 25, ad 40. ZR | 1 go, 
Ss an aflignee of the eſtate of the grantee of the king, or far ſendart 
mer. 1 Rol. 154. J. 25. | . yy or farm 
Aid of the king ſhall be granted in all actions, where the king lim by 
may have prejudice : as, in all real actions, where the title of the In a 
king appears to be concerned. 5 diturba 
So, in perſonal actions, where the intereſt of the king maybe $0 aic 
"ov apa : as in ejectment againſt the king's leſſee. R. 1 Kal. 148. ing can 
45. 3 8 | te by th 
So, in treſpaſs quare clauſum fregit ; for by intendment the In tr 
freehold is the cauſe of action. 1 Rol. 148. J. 15. Aal. 14 
In replvin. 1 Rol. 148. J. 32. la tro 
So, in an action upon the cauſe againſt the king's farmer of A. J.. 
leet, to hold the leet. 1 Rol. 148. J. 22. 150. J. 5. 80, if it 
So, in debt, or other perſonal action againſt an officer, wh Uilifies fo 
makes a contract by force of his office to the uſe of the Hebe ge 
1 Rol. 155.1. 17, ad. qo. „„ : lf the d 
So aid of the king ſhall be allowed, though the land itſelf 15 bat. N 
demanded, but a thing collateral: as rent, common, &c. ui Or, by ; 
out of the land of the king's leſſee, or farmer. 1 Rol. 149. L15 80 by th 
„ . | Uon, c 
So, though the tenant claims a leſs intereſt than the writ ſuppoſ V, if bo 
and he ſhall not be eſtopped by the ſuppoſal of the writ : 38 1 Tand jg 1 
dum "a1 infra etatem, if the tenant claims only a leaſe for Jes 05 that! 
by the king's patent, though he has accepted the writ which ſu Vo, J. 


poſes him tenant of the freehold, to be good. 1 Rob 149. J 5 


A 1 | D. E. N 


80 aid ſhall be allowed, though the ſuit be by the king himſelf: 
as, in treſpaſs by the king for taking toll of his tenants, who are 
toll free, if the defendant juſtifies: as farmer of the king. 1 Kol. 
TS: | | 
13 if aid of the king be prayed for a cauſe which is diſallowed 
as inſufficient, the defendant may afterwards pray aid in the ſame 
term upon another cauſe. 3 H. 6. 5. l. 1 Kol. 158. J. 20. 
Aid of the king ought to be before iſſue; for the king ſhall not 
maintain an iſſue taken by the party. 1 Rol. 157. l. 32, ad 50. 
And may be before plea. 1 Rol. 157. J. 35 
Yet it may be before, or after iſſue, in the caſe of the king. 
Hard. 179. ö 7 


So, where aid is not prayed when it was grantable, the de- (B. 2. 
endant may have a writ de non procedendo rege inconſulto. Hard. 427. Writ de non 
But the writ % rege inconſults ought to ſhew the king's title, procedendo 
ocherwiſe it will be void. Hard. 431. : de incon- 

So it ought to be founded upon an inquiſition, which finds the t. 
king's title. bid. - 5 | 5 

So it ought to recite the record, depending in the court to 
which it is directed, truly, Bid. | | 


But aid of the king ſhall not be granted, where the cauſe of (B. 3.) 
action is older than the cauſe of the aid prier of the king: as, in When it 
treſpaſs, where the defendant intitles the king to the ward of the ſhall not be 
land by office after the treſpaſs ſuppoſed. 1 Rol. 149. . 50, 52. owed. 

$0, where the cauſe of action accrues by an action of the de- 
fendart ſubſequent to the king's grant : as, if the king's tenant, 
or farmer, be ſued upon his own grant, made after the grant to 
lim by the king. 1 Rol. 149. J. 12. ES, | 

In a quare impedit ; for the defendant is ſued for his own 
ſturbance. 1 Rol. 148. J. 35. „ 

So aid ſhall not be 1 where the title, or intereſt of the 
ling cannot come in queſtion: as, in treſpaſs againſt a tenant in 
ke by the king's grant. 1 Rol. 148. J. 10. Sg 

ln treſpals for goods, battery, falſe impriſonment, &c. 
Aal. 148. 1 20. * | 

la Horęr for taking of goods, or other tranſitory action. 
I. Mo. 572. Cro. El. 694. 5 Co. 109, 111. | _ 
do if it appears, that the king has no title: as, if the defendant 
lilies for waife as bailiff to the king, and it does not appear, 
lat the goods are waifes. 5 Co. 109. 1 Rel. 150. J. 35. 

i the defendant juſtifies by a grant to the king, which is a void 
punt. R. 1 Rel. 150.1, 15, 20. „ | 

Or, by a grant inſufficient, or contrary to law. 2 [nft. 269. 

% by the fb. de bigamis 4 Ed. 1. 2. if the defendant has a con- 

ion, or relcaſe, &c. of the king, which is void. 2 Inſt. 270. 

do if both claim by the king, and it appears that the plaintiff's _ 
wand js void, the defendant ſhall not have aid. 1-Rol. 150. F. 

Or, that his demand is more beneficial to the king. 1 Rol. 151. G. 

. E e | , 
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(B. 4.) 
By whom it 
ſhall be 
prayed, 


* „ * 4 
n *. "4 a 8 * 
: 


| A 1 N 
Or, that the king's title cannot be prejudiced. Hurd ay 


9. as, in an aſſiſe for land in com. A. where the tenant * 
that the land lies in com. B. and was granted to him by the king 


1 Rol. 148. J. 50. * 
So aid ſhall not be allowed, if the defendant is not Privy in 1 
eſtate to the king, as, if he claim by one, who had the land bs 5 
fore it came to the crown. 1 Rol. 153. K. | 4 
Or, as bailiff, or ſervant, &c. to the grantee of the king, be 50 
N FO | | | 
So aid lies not, where the tenant comes into court for another — | 
purpoſe : as, in error by one outlawed for felony upon a 2 24 of 
facias againſt terre-tenants, if one of them claims by the king's If} 
grant; for he has no day in court, except to hear the record. "ly 
1 Rol. 148. J. 30. 1 80 
In error to reverſe a judgment; for the land is not direcih "oxy 
concerned. R. 1 Bul. 218. Rs 197. 
So, it does not lie in a ſcire facias againſt the king's patente of And 
a ward, upon a traverſe of an office which -entitles the king; for fruRio 
the king himſelf is a party, and the patentee may join the king anot 
upon the ſire facias. 1 Rol. 149. J. 40. hte der: 
So, by the ff. de bigamis 4 Ed. 1. 3. it does not lie in dower 
againſt the guardian, or committee of a ward by the king, Aid. 
72. | Nance 
| / As, i 
(B. 4.) Aid of a Common Perſon. writ of « 
| : 2 | So, in 
So tenant for life, or years, may pray in aid of him in there pears, th 
verſion or remainder, when the title of the inheritance is 110,13. 
queſtion, 1 Kol. 161. a. | | In rep 
| So, tenant at will. 1 Rol. 161. J. 21. 167. J. 32. 169. J 40. 28, J. 
So, if a defendant juſtifies as bailiff, or ſervant, he ſhall hay And if 
aid of his maſter, where his title comes in queſtion, 1 Kol. 161 ee aid | 
6 10-4703 £14 © COT; So one 
So, tenant in dower, or by the curteſy. 1 Rol, 161.1. 25-4 Aal. 16 
167. J. 48, 53. 168. J. 1. | In erroi 
Leſſee for life, or years, &c. ſhall have aid of him in the ne $o, whe 
mainder in tail. 1 Rol. 167. I. 22. 174. J. 13. _ 64. . 
If the remainder be to A. for life, or in tail, remainder to! Or comi 
in fee, he ſhall have aid of both; for both remainders begin to; $0, thou 
ther, and depend upon one eſtate. 1 Rol. 174. J. 4, 8. | not be 
But, if the remainder in fee, or in tail, be to the leſſer, | do, in an 
ſhall not have aid of himſelf, but of the other remainders on ſhall hay 
1 Rol. 174. l. 20, 23. . : and in a 
So, if the lord paramount avow upon the tenant quail, wr. 1 
his very tenant, he ſhall have aid of the meſne. 1. Rol. 167. /. 28 0! again 
If a villein be plaintiff, and the defendant juſtifies in the ng Kol. 
of the lord, he ſhall have aid of the lord. 1 Rol. 173. L. 46. [ſhe be o 
So in an avowry upon an huſband for rent, homage, #c- « Uother, 
of land, which he has in right of his wife, the buſband ſhall | 10 : ry 
% the hy 


aid of his wife. 1 Rol. 167. . 35, 38, 45. 170. J. 7. 


% -. : 

80 a parſon, prebendary, & c. who has not the fee in him, if 1 

be be impleaded in an action, which touches the inheritance of 
the church, ſhall have aid of the patron, and ordinary. 1 Rol. 175. 


R Rs patron be demandant, or plaintiff. * 1 Rol. 172. 


40, 46. : 
Aid ongbt to be of the patron, and ordinary, though the king 
be patron. Noy. 11. 5 „ Fe 
If there are two patrons, it ought to be of both. Mid. 9 
If a biſhop be patron, the parſon, prebendary, c. ſhall hare 
ad alſo of the dean and chapter. 1 Ro. 180. J. 14, 5 | 
If parceners, tenants in common, &c. are patrons, he ſhall 
ave aid of all. 1 Rol. 180. J. 22, &c. | l 

80, if parceners enter upon a title anceſtrel, or claim by de- 
ſcent, the one ſhall have aid of the other. 1 Ro. 18 1. J. 46, &c. 
182. l. 7 &c. f N | ; | | 

And this after partition between them in law, or by con- 
fru&ion, as well as upon partition in deed; for otherwiſe, ſhe 
cannot have in value pro rata if ſhe loſes in the action, nor can 
ſhe deraign a warranty paramount. 1 Rol. 184. D. E. 


Aid may be prayed in all actions, where the title to the inhe- (g. 5.) 
tance comes in queſtion. | In what ac- 
As, in all real actions, except in an aſſiſe: as, in a formedon, tions. 
writ of entry. Vide 1 Rol. Ab. Tit. Aide. | | 
do, in ejectment, treſpaſs, &c. where by the pleading it ap- 
pears, that the title of the inheritance isin diſpute. R. 1 Rol. 161. 
110, 14, 23. | 5 | 
T replevin, where the avowry is upon the title. 11 H. 4. 
28. : ; ; . 
And if the defendant avow upon the title, the plaintiff ſhall 
hre aid before iſſue joined. 2 H. 6. 1. a. : 
do one ſhall have aid in a ſcire facias to execute a judgment. 
i Rol. 162. J. 35. | 
In error to reverſe a judgment. 1 Rol. 162. J. 26. | 
yp where only rent out of the land is demanded. R. 1 Rel, 
Or common, &c. 1 Rol. 169. J. 20. 557 5 
do, though the writ ſuppoſes him not capable of aid; for he 
jul not be ouſted of aid by a falſe ſuppoſal. 1 Rel. 163. J. 45. 
9, in an annuity againſt a parſon, which charges the church, 
tall have aid of the patron and ordinary. 1 Rol. 177. J. 37. 
and in - pou facias to execute a judgment againſt his prede- 
ant. 1 Rob. 177. X. . i 
05 ey din by default, if he did not pray aid before. 
| Not. 177. J. 25. c => 
[the be ouſted of aid for one cauſe, he may afterwards have it 
mother. 1 Rol. 185. J. 34. | | 
* if the defendant has aid of one, and he dies, he ſhall have 
Lal the heir. 1 Rol. 188. J. 31, 34 | 5 5 
, SCA If 


e 
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When it 


ſhall not be 


allowed. 
\ * 


1 Kal. 161. J. 10, &c. 


facias, 2. ſcire facias in ausilium. 1 Rol. 193. R. 
(B. 69 But one jointenant ſhall not have aid of his companion 


remainder: as, in intruſion, reſcous, &c. by the defendant himſelf, 


the defendant. 1 Rel. 162. J. 20, 24. 


191. ©. 


r 
* . 2 


2 5 


If a lefſee for life, or years pray aid, the leſfor may 3 
out proceſs. 1 Rod. 192. J. 12, 30. R. 2 H. 6. 20" . 

The proceſs ſhall be, a ſummons ad auxiliandum ; or, in a fin f 
| V. 


1 Rol. 167. I. 5. 

So tenant in tail ſhall not have aid of him in the reverſion, ot 

winder in fee ; for he himſelf has an inheritance. 1 Rel. 16), 
16. | | | 

Nor, tenant in tail apres pofibiluy. 1 Rel. 167. J. 18. 

So an abbot, bihep, — an hoſpital, &c. who have the 
whole eſtate in themſelves, ſhall not have aid of the patron ad 
ordinary. Rol. 176. J. 8. &c. 

Aid ſhall not be allowed in affiſe. 1 Rol. 161. J. 45. 

Nor, in treſpaſs, or ejectment, where, by the pleading, the 
title of the igberitance does not appear to be in queſtion, Vit 


Nor, in any perſonal action, where the general iſſue is pleaded; 
for then the title is not in queſtion. Hard. 179. | 

Nor, in an action which accrues by the wrong or act of the 
defendant himſelf, ſhall he have aid of him in the reverſion, or 


1 Rol. 162. J. q, 13. | 
In a quare impedit, or darrien preſentment upon a diſturbance b 


Nor, in an action, where the inheritance is not demanded: 
in partition. R. 1 Rel. 162. J. 45, 48. 
Nor, where there is no privity, ſhall aid be allowed. N. 


Nor, where there plaintiff claims by the defendant himſelf 
1 Rol. 165. E. 1 | 
Or, under the ſame title. Hard. 179. 
So a defendant ſhall not have aid of another defendant; 
it is not neceſſary, when the other is party to the af 
1 Rol. 172. J. 10. . ER 


[ 


Nor ſhall he have aid of the plaintiff or demandant ; for he m 
plead any 12 againſt him for his eſtate. 1 Rol. 173. L h l. Lit 
So a defendant ſhall not have aid, unleſs it be prayed in i Ube be 
ſame term, in which he pleads. 1 Rot, 185. L 26. Hard. 1. eee 
Though the plea he adjourned to another term. 1 Rol. 185. 18.8 
Though the plea was in abatement, and aj r Op A the ; 
awarded, he ſhaff not have aid upon his plea in bar. 55 * King 
So, if the plaintiff traverſe the caufe for which the ad &, if hi 
12 it will be a good counterplea of the aid. 1 Kol. 18 4 0 1 
1. 24. | 55 | =_ 
So, if the ifſue upon the counterplea of the aid be found NP has dor 
the plaintiff, final judgment ſhall be for him. R. 2 Leo. 5% bo ifihe 


When defendant ma- cad in abatement aſter aide pril 
Abatement, (I. 29.) 7 pl ; | qi 
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A L I E M. 
(A) Who ſhafl be an Alien. 


N alien is one who is born out of the ligeance of the X 
1 Li: ſea. 198. 7 Co. 16. a. Calyin. wy PO 
|! be be born out of the ligeance of the king, he is an alien, 
deuph the place of his birth — comes within his ligeance. 
þ 18.5, Colvin. 8 
a, the antenati in Scotland, before the union of the kingdoms 
ler King Fames I. 7 Co. 18. b. Calvin. Pige Yau. 279. , 
d if his parents are not in the actual obedience to the king, : 9 85 
n alien, though he be horn within the dominion of the kin Ec 
man born in . ormandy, Df C+ is an alien, though 54 5 
ke has dominion there de jure; becauſe they are not in actual 
wence to the king. 7 Co. 18. a. Calvin. | "BE 
io if the king's enemies invade the kingdom, and any one is 
ber, ſuch iſſue is an alien. 7 Co. 6. a, 18. ay ö. Calvin, 
; | ; 4 ' So, 


/ 1. 1 <P. 


Sn, if an alien has iſſue by an Engliſʒ woman out of the kin 10 
| ligeance, the iſſue ſhall be alien, though the is a- natural ſubjes; 
. for ſhe is ſub poteſtate wire. +1 Vent. . 
And, though an alien friend comes into England when he is a 
£4 infant, and always after continues there, and is ſworg to the king, 
yet he continues an alien. 1 Rol. 195. C. L 


Ch.) Uho is not an Alien. 
_ :-<(B- 25) | Any born within the Ligeance of the King. 


ſubj 
UT noone is an alien, who is born in a place, then withi 

the king's ligeance, of parents in actual obedience to the | 

king. 7 Co. 18. Calvin. Yau. 279. f 8 
So the children of the king's ambaſſadors, born of Zngh/b p. _ 
rents in a place out of the king's ligeance, are not aliens by tl be! 
common law. 7 Co. 18. a. Calvin. „ | if 
By the /. de natis ultra mare, 25 Ed. 3. it is declared, that the =y 
children of the kings of England, in whatſoever parts born, ſhal 10 
inherit after the death of their anceſtors. 3 If 
And by the ſame ft. children inheritors born out of the ligeand 3 
5 of the king, whoſe parents at the time of their birth be at thefait So, 
and ligeance of the king of England, ſhall inherit; ſo that th Na 
mothers paſſed the ſeas with the licence of their huſbands. 3 
And therefore, if a merchant continue beyond ſea to mercha No 
diſe, and has iſſue there by an ZEngli/b woman, ſuch iſſue . 
inherit. N. Cro. Car. 601. 5 1 200 
So, if the wife be an alien; for ſhe is ſub potęſlate viri, and! 2 
the common law, partus ſequitur patrem. R. Cro. Car. 60 If h 
Per three J. 1 Sid. 198. R. Mar. pl. 150. D. 1 Veni. 42), 6 Cal 
Otherwiſe, if the parents go beyond ſea without liceno But 
R. Cro El. 3- : | | | : ; : ; Pall n 
Or, ſtay there after the licence determined and theo hare ill R. per 
R. Cro. El. 3. Vide 1 Sid. 198. 2 K. 
Or, if the father was not a merchant. 2. 1 Sid. 198. E ont 
Huſſey ſays, generally, that he who is born there, if his father: By t 
mother are Engliſb, ſhall inherit. 1 R. 3. 4.9. 4 lk ms 
By the ff. 29 Car. 2. 6, all born out of the king's domuni lbited, 
between 14 June, 1641, and 24 March, 1660, whoſe fathers — 
mothers were natural fubjects, are natural born ſubjects to al Chancel 
tents : provided they receive the ſacrament in ſeven years, n the uy 
take the oaths in one month after. Commar 
So by the ff. 7 Ann. 5. the children of all natural —_ 80 if 
jects, born out of the ligeance of the queen, her heirs an 1 wi 
ceſſors, ſhall be deemed _— born ſubjects. And this Cone, if | 
was not repealed by the /,. 10 Ann. 7. bit he 
And all va" Fac ol than take the oaths, and ban, 1 Vere. 
declaration 6 Ann. &c. and bring certificates of receiving 0h Mes 
| erament in ſome Proteſtant congregation three months = 3p 113, 
ſhall be natural ſubjects. But this was repealed by. Or, if 


10 Ann. 5. to all naturalized after 4 Feb. 1711. 


* M 


he ft. 4 G. 2. 21. the ft. 7 Ann. 5. is explained, to 
2 £2 fathers at their birth were = — ſubjects 
of England, or Great Britain; but not to children, whoſe fathers 
it their birth were attainted of high treaſon in England or Jre- 
lud or liable, on their return, to the penalties of high treaſon or 
felony, or were in the ſervice of any foreign ſlate in enmity with 
Great Britain EL 8 | 
[By ,. 13 C. 3. . 21. perſons born out of the ligeance, 
whoſe fathers, by . 4 G. 2. (explaining ft. 7 Ann.) are in- 
\itled to the rights of natural ſubjects, ſhall alſo be natural 
ſubjects.] | 


(B. 2.) A Perſon naturalized. | 


the king's ligeance. Co. L. 129. a. | 
If a man take an alien to wife, and afterwards ſell his land, 
and his wife be naturalized, ſhe ſhail be endowed of the lands 


ſold before her naturalization. Co. L. 33. 4. 

If an alien be naturalized, a ſon born before ſhall inherit to 
bim. Ce. L. 129. a» 1 Vent. 419. . 1 

So, his brother. 2 Rol. 93. FA: 

Naturalization can oply be by parliament. Co. L. 129. 4. 
1 Vent. 419. . | | | 

Nor can one be naturalized for life only, or, to him and the 
heirs of his body, or upon condition; for being naturalized, he 
is abſolutely ſo for ever. Co. L. 129. a. per Mont. 2 Rol. gs. 
Vide 2 Cro. 5 39. „ p 5 

If he be naturalized by the parliament of England, he will be a2 
natural ſubject alſo in Ireland. Yau. 291. e 

Put if a man be naturalized by the parliament in Freland, he 
ſnall not be a natural ſubjet, nor can inherit in England. 
N. fer three J. Tirrel cont. 2 Vent. 4. 2 Jon. 11. You. 278, 9. 
2 Keb. 60 1. Cart. 185. 1 Sid. 197. Declared by the ,. 10 W. 3. 1. 

Or, by the parliament in Scotland. 1 Sid. 197. Yau. 278. 

By the f. 7 Fac. 2. no perſon ſhall be naturalized, unleſs he 
hath received the ſacrament within a month before the bill ex- 
tibited, and take the oaths of ſupremacy and allegiance in the 
parliament houſe, before the bill twice read, which the Lord 
Chancellor, or Lord Keeper, may adminiſter, if the bi!! begins 
in the upper hcuſe, and the Speaker, if it begins in the Houſe of 

mmons, | | > 
So, if a man be naturalized, he ſhall not have collateral abi- 
lties, without ſpecial words, to do that which he could not have 
cone, if he had been born within the king's ligeance : as, he ſhall 
dot be enabled to inherit to his anceſtor, if he was an alien. 
| Vent. 420. 1 Sid. 197. — 5 

[fa man naturalized was a baſtard, he cannot inherit. 2 Nel. 
43s 113. | : | gs ; 


Or, if he was of the half blood. bid. 


(By. 


So, if an alien be naturalized, he ſhall be to all intents as a 7. . ho 
zatural ſubject, and ſhall inherit as if he had been born within aizen, pof, | 
| (D. 1, &c.) 
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Semb. Co. L. 31. b. 1 Rol. 675. L 15. Vide Stat. Rot. 8 
Mo. 15. „%%% pg 1 


| % 8 0- 
[By 13 G. 2. c. J. foreigners reſiding ſeven years in Amiricas 


Colonies, (not abſent two months at one time) on taking the oaths 
or, if Quakers, the affirmation, are naturalized. All but aber 


and Jews, muſt take the ſacrament three months before, in ſone yo 
proteſtant and reformed congregation in Great Britain or the the 
American colonies. By ff. 3- Jews taking the oaths may omit the nat 
Chriſtian expreſſions, and yet be naturalized by this act. 
[By ft. 20 G. 2. c. 44. this is extended to the Moravian aud 
brethren, and all foreign Proteſtants ſcrupulous of taking an oath,] inh. 
By ft. 22 G. 2. c. 45. foreign Proteſtants ſerving three year 69, 
in Engliſh whale-fiſhery, are naturalized. - If they go abroad for 413 
more than twelve months at one time, they forfeit it.) 113 
[By J,. 2 G. 3. c. 25. foreign Proteſtants ſerving in royal 8 
American regiment, or as engineers in America for two years, in. to h 
turalized.] | | N at th 
LAnd by ,. 13 G. 3. c. 25. perſons naturalized under 13 C. 2. tation 
and 2 G. 3. are declared capable of taking office civil or military, inher 
or lands, except in Great Britain and Ireland. wood 
By. ,. 14 G. 3. c. 84. perſons naturalized ſhall not have Brit Bu 
privileges of trade in foreign countries, unleſs they ſhall hare re. a hatt 
ſided ſeven years in Britiſh dominions, without being above two has ill 
months abſent at a time.] 3 e af uncle, 
| | & Pa 
(C.)TUhat Things an Alien may do; what not. We 
(C. 1.) When he may inherit; when not. _ 
XN alien cannot inherit to his father, who is a natural ſubjed, derive & 
LA though he be born in lawful marriage. Co. L. 8. a. Weekly 
Nor can the ſon of an alien inherit to his grandfather, though ar 
the ſon be a natural ſubje& ; for he muſt inherit median patr: ue m 
1 Vent. 416. 55 DES ro Sens Nw though 
- Nor can the ſon or deſcendant of an alien inherit to the bio. [By, 
ther of the alien being a natural ſubject. 1 Vent. 413, 416. N 
So no one can inherit to another who derives his blood or te. hh © 
lationſhip to the other through an alien: as a nephew cannot in- king a 
herit to an uncle, or & contra, where the father is an alien. (if d 
1 Vent. 416, 418. Vide infra. © el | nuds, h 
And if he be made denizen, the iſſue born before cannot in rh born 
herit. Co. L. 8. 4. 7 Co. 7. a. Calvin. Vide poft, (D. 2.) lle deſee 
So au alien cannot take by any act of law: as, an huſband be | 
ing an alien, ſhall not be tenant by the curteſy. 7 Co. 25: 0 
Calvin. Per Hale, 1 Vent. 417. | | 
A woman alien ſhall not be endowed. 7 Co. 25. a. Curt If an a 
Per Hale, 1 Vent. 417. Co. L. 31. ö. be takes t. 
Nor ſhall an alien be guardian. Per Hale, 1 Vent. 417. _ vo ſhall ] 
Yet the king's wife ſhall be endovied, though ſhe be an alict bolden. « 
Ca. L. 31.6. VVV ; If an al 
So the wife of a ſubject, who marries with the king's licence teuant in t 
; | H. Ard if 


4 found, th 


5 


A t nm 


Bat if an alien be made denizen, the iſſue born | : nds thay | 


-herit. Co. L. 8. 4. Vide poſt, [D. 2.) | 


If a man has iſſue two ſons, and the elder is an alien, and the 
counger not, the younger may inherit. Co. L. 8. a. N. by all 
the J. 1 Sid. 195- 1 Vent. 413. though the eder has a ton a 


natural ſubject. R. 1 Vent. 413. Hard. 224. 3 
If an alien has iſſue two ſons born within the King's ligeance, 


and the one purchafes, and dies without iffue, his brother may 


inherit. Cont. Co. L. 8. a. Fer 7 F. arc. in Seaccatio, 1 Tv. 
60. 1 Sid. 198, 201. Viale the argument for it by Hak. 1 Yan. 


413. D. Ney 159. N. 2 Cro. 539. Godb. 25. 2. Raf 93, 


112. Pal. 13. | | 
35 if the brother be dead leaving a fon, the ſon ſhall inherit 
to his uncle; for where the meſne anceſtor, either dead or alive 


at the time of the deſcent, is inheritable, his ſon, jure reprieſon- 
{ationis ſhall inherit; otherwife, where the mefne anceſtor is not 


inheritable. R. per omnes in ſtaccurio, 1 Vent. 413. inter Colling- 
wood & Pace. | hb £ 
But if there be two brothers, the dne an alien, and the other 
a natural ſubject, who purchaſes, and dies without iſſue, the alien 
has iſſue a ſon a natural ſubject, the ſon ſhall not inherit do his 
uncle. R. per omnes. 1 Sid. 195. 1 Vent. 413. Collingwood 
& Pace. Vide ſupra. | 
Yet now, by the ff. 11 12 W. 3. 6. all natural born ſubjecta 
may inherit, and make their pedigree by defeent, from any an- 
ceſtor lineal or collateral, h the father, or mother, or 
other anceftor of ſuch perſon, by, through, or under whom they 


derive their pedigree was an alien, m the ſame manner, as if ſuch 


anceſtor was naturaliged, or natural born. 


If an alien married an heireſs, who was a natural ſubject, the 
iNue might before this ſtatute have inherited to his mother, 


though not to his father. R. 1 Sid. 201. 1 Vent. 422. 

[By J. 25 G. 2. c. 39. a natural born ſubject who derives his 
peligres through an alien anceſtor, ſhall not inherit by virtue 
of 11 & 12 W. z. c. 6. unleſs he was in being and capable of 


taking at the death of the laſt ſeifed, to whom he claims as heir. ] 


[If the deſcent is caſt on a daughter, and a ſon is born after- 
raids, he ſhall be diveſted in his favour; and if more daughters 
ze born after, they ſhall take. in coparcenary with her on whom 
the deſcent was caſt.] * © 19 5 *** ; 


(C. 2.) When he may purchaſe. | 
if an alien purchaſe lands or tenements to him and his heifs, 
be takes the fee-ſimple, but upon office found it goes to the king, 
who ſhall have it by tris prerogative, of whomſoever the lands are 
luden. Co. L. 2; . . ö | ; 


If an alien purchiaſe (e him and the heirs of his body, he is 


— 


dtuant in tail. D. 9 Co. 141 2 Kol. 321. 2 

And if he ſuffer a common recovery, and afterwards an office 

s ſound, the recovery is good to bar the remainders. N. 4. Leo. * 
TY * 2 31 b * * 5 | ; 1 


i 
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If an Oe: urchaſe an eſtate for life the king u 
fed ſhall bis it. Co. L. 2. 3. wg 8 pon office 


So, if he purchaſe a term for years. /bid. th 
But his purchaſe is only ad' proficuum regis. 7 Co. 25. . 4 
Calvin. 1 Leo. 47. 4 Leo. 82. | 4 
Aud if an alien die, the law veſts the freehold and inheritance 
in the king. Co. L. 2. . 42 
If an alien and another purchaſe jointly, and the alien "i 8 
the other ſhall not have the whole by ph vai: but the king 7 
ſhall have the moiety. 1 Leo. 47. 4 Leo. 8 | 
| Yet till office found, the moiety ſurvives. 9 Co. 52. b. Vil 5 
, 
7 Fo 4. friend purchaſe a copyhold in the name of 4. 9 
in truſt for him and his heirs, the lone ſhall have the truſt, 
EI Kol. 194. J. 35. Vide poſt, (C. 3.) 
So, if an alien enemy take a bond, the King ſhall have it, ] 
Semb. 1 Rol. 195. B. Vide Lui. 34. | E 
| [Choſes in action belonging to alien enemy, are forfeited to 4 8 
the crown, but there muſt be an inquiſition to intitle ; and a peace 4 
beſore inquiſition diſcharges the cauſe of forfeiture. Att. Gen. . 8 
Meeden, M. 11 W. 3. Parker 267.] *. 
Or, an alien friend, who afterwards becomes an enemy, 1 75 
9, 1 Rol. 1 LL B. 80 
By the /. 7 R. 2. 12. no alien ſhall purchaſe a beneſice I 
within this realm, without licence of the king. | 6 
But an alien friend, being a merchant, _ take an eſtate for 6-1 
years in an houſe for his habitation. Ca, L. 2. 6. 1 Kol. 194 1 
I. 17. Cont. Dy. 2.6. in marg. for he ſhall take only at will 80 
Otherwiſe, if it be land, meadow, &c. not neceſſary for 0 
his habitation. Co. L. 2.6. 1 Kol. 194. J. 27. natur 
Or, if he be an alien enemy. Co. L. 2. 6, es: 
Or, if he be no merchant, though he be in 567 Cu, 7 
L. 2. ö. 1 Rol. 194. J. 30. 3 
And if an alien friend, being a merchant, depart the realm If. 
his term for years in an houſe for his habitation goes to the king. FR 
Co. L.2.6. 1 Rol. 194. J. 21. Dan. 321. Dy. 2. b. in nag. Fo; 
So, if he die; for it does not go to his executor or adminifts Vit, 
tor. Co. L. 2. l. 1 Kol. 194. J. 23. "a 
Vet, by ſome, he may deviſe goods and leaſes by his vil, n 
Bend. 36. 1 And. 25. b-11 
So an alien ambaſſador may take a houſe, land, &c. for your An 
Cro. Car. 8, g. good 
By the ft. 27 Ed. 3. 2. merchants ſtrangers, not enemies, may the on 
ſafely dwell in the realm. Dy. 2. b. in marg. P 
So, if a ſtatute be acknowledged to an alien, he may have 
the land upon an extent on the ſtatute, and the king ſha 
not take it. Dy. 2. b. in marg. | 
So a corporation may purchaſe, though the head of the corpe . 
rat ion be an alien. 2 Kl. 93. . «a 
J Semb. ( 


4 


"Us ©: BE 


Ir an alien purchaſe a copyhold, or land, in e of ano- (C. 3.) 
iber in truſt for himſelf and his heirg, the king ſhall have it. A purchaſe 


Argued but not R. 24 Car. I. 2 Ral. 194. 7. 35. Dan. g21, in 


I 1c. K. Hard. 495. „ 
| * if an alien purchaſe in the name of a truſtee, the king 


cannot be intitled by inquiſition; for the eſtate in law is in the 
truſtee, not in the alien: but he muſt ſue in Chancery to have 
the truſt executed. R. 1 Rol. 194. J. 40. 534. J. 50. Al. 16. 
Hard. 495. Dan. 321, 2. 5 FOE 
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the name 
a truſtce. 


So an alien cannet have a copyhold, becauſe the king ſhall not 


hare it, and therefore it will eſcheat to the lord of the manor. 


Dy. 2. ö. in marg. 
(c. 4) Various Diſabilities. 


But an alien born, has no ability to make a feolfment, | 


grant, or leaſe. Co. L. 42. b. | | | 
So, an alien cannot be ſeiſed to the uſe of another; for he 
cannot be decreed to execute it. 1 Co. 127. a. Chudfigh, 


So, if the king, before office confirm his eſtate, which he has 


purchaſed, that does not make his title indefeazable. . Dub. 


1 Leo. 47. 4 Leo. 82. | | 5 

So an alien cannot inforce the execution of an uſe at common 
law, or of a truſt now. Al. 15. gn Ln: 

So, if the poſſibility of a term for years be limited to A. 
for life, and afterwards to B. who-is the wife of an alien; it 
does not veſt in the alien. Vide Eg. Ca. 104. SET 

So by the ff. 12 & 13 W. 3. 2. No perſon born out of Eng- 
lard, Scotland, or Treland, and not of Engliſh parents (though 
naturalized or made denizen) ſhall be capable to be of the privy 
council, of either houſe of parliament, or to enjoy any office, 
or place of truſt, civil or military, or to have any grant of lands, 
c. from the crown to himſelf, or any in truſt for him. 

If an alien purchaſe, though the king is intitled, yet the eſtate 
does not veſt in him ' till office found. R. 5 Co. 52.6. : 

For 'till office, the alien is ſeiſed. 1 Leo. 47. 4 Leo. 82. 
Vide ante, (C. 2.) on 
And if an alien and a ſubje& purchaſe jointly, they are join- 
tenants, and the ſurvivor ſhall hold 'till office found. 5 Co. 52. 
b. 1 Leo. 47. 4 Leo. 82. | 

And an office to intitle the king to the lands of an alien is not 


*24 fart of 
2 Med. Ga. 


good, if it be under the exchequer ſcal; for it ought to be under 


the great ſeal. R. 5 Co. $2. a. Mo. 325. 
Vide pot, (C. 7. | | 
5 (C. 5.) When he may ſue; when not. 
So an alien enemy cannot have any action real, perſonal, 
or mixt. Dy. 2. 3. 19 Ed. 4. 6. 2 1 Rol. 195. 6. 


Senb. Orv, 45- | | 
Nor can an alien friend have any, except a perſonal action. 


Dy. 2. b. | | 
When 
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When it may be pleaded in abatement that the plaintig , 


| | an alien born, Yide Abatement, (E. 4.) 


But, if an alien be within the kingdom with a ſafe cond 
pr under the king's protection, he may have an action, 


though his king be in enmity. R. 1 Sal. 46. R. Cro. E. 
65683. R. Mo. 431. 1 oe 


So, a Turk, infidel, &c. is not a perpetual enemy, but 


£ may have the privilege of a friend. 1 Sal. 46. 


An alien friend may have all perſonal actions, for his good, 
or property. 1 And. 25. Vide Dy. 2. 6. ; 
So, an action for ſlander. R. per four J. Willans om. 
1 Bul. 134. «Eg | | 


[A foreigner muſt give ſecurity for coſts before he | can 


roceed in a fuit.]J 3 
[A Scotſman conſidered as a foreigner.] 5 
[A depoſit of the money for which ſecurity would be given, 
not permitted in lieu of it. Ker v. Dutcheſs of Munſter, in Scac. 
. Abab a6... „ 
[So, a perſon protected by an ambaſſador, if he ſues here 
originally, but not if he ſues for an injunction to ſtay proceed- 
ings at law. Fennuick v. Forteſcue, in Scac. M. 1729. But. 
272.1 | | | 
But in B. N. it is held that a foreigner is not obliged to gire 
ſecurity far coſts. Real v. Macy, P. 17 G. 2. Sir. 1206. 
But it is now every day's practice to ſtay proceedings till ſecu- 
rity be given, * 15 | et 
[Nor a Scotchman reſident in Scotland. Maxwell v. Mayer, 
T. 33 & 34 G. 2. 2 B. M. 1026.] 
[An alicn's property in the funds is under the controul of the 


court of chancery, though he is in a foreign country. Aus. 


M. 1737. 1 Atkyns 19. ] | 

LA captain of an enemy's ſhip may ſue upon a ranſom- 
bill. Record v. Bettenham, M. 6 G. 3. 3 B. M. 1134) 

By the /. 31 H. 6. 4. If a ſubject offend againſt any ſtranger 
on the ſea, or in any port of the realm, there being by way of 
amity, or ſafe- conduct, or any other, by attacking his per- 
ſon, ſpoiling, &c. his ſhip or goods, the chancellor, with any 
juſtice of the one bench or the other, ſhall .upon a bill of com- 
plaint make proceſs againſt the parties to anſwer, and for reſtitu- 
tion, &c. DE „„ | 


(c. 7.) What other Privileges an Alien ſhall have; what not. 


So an alien may diſpoſe of his perſonal goods by his wil. 
2 Rol. 94. 1 Aud. 25. | i 9 

May be an executor, or adminiſtrator. R. Cro. Car. 9. 

Though his king be in enmity. Adm. Cro. El. 683. 

By the ft. 1 R. 3. g. an alien artificer ſhall not remain, ot 
uſe any trade in England, unleſs as ſervant to a ſubject, on pain 
to forfeit all his goods. 8 By 


17 


s FF 

. By the ſame 1. be ſhall i not make any cloth, vor put any 
wool to WO ork. 

By the ſame A. he ſhall not fell in groſs, but by retail. 


By the f. 1 K. 3. 9. and 14 H. 8. 2. be ſhall not take any 
* or apprentice, unleſs his fon, daughter, or a fubject 


14 H. 8. 2. nor by the A. 21 Ns. 16. above two ſervants 
* at a time. 

By the /. 14 H. 8. 2. be mal not keep hve two Journeymen, 
not (ibjedts, on pain of 100. 


or ſhop, nor any let him ſuch, on pain of 5/. _ 
But by the ff. 22 H. 8. 13. a common baker, brewer, ſurgeon, 
or ſerivener, are not 0 
Nor, a vintner. R. 3 Mod. 94. 
By the A. 12 Car. 2. 18. no alien fhall be a | merchant, or 
180 in the plantations. 
Bo by the /. 15 Car. 2. 15. an alien may ſet up a trade to 
dreſs hemp, flax, make twine, or nets for fiſhery, or cordage, 
and tapeſtry hangings. . 
By the ft. 32 H. 8. 16. J. 9. every alien ſhall be n 
-to the laws. 
By the F. 27 Ed. 3. 2. aliens not enemies, may ſafely 
dwell in the realm. Dy. 2. in 


ſhop or manfion. 1 Sand. 8. 1 Sid. zog. 
flatutes againſt bankrupts. 


duties, as an alien, for the Grit generation. Zi. 225. Agreed 
Hard, 335. 
Vide | Trad, (A. I, &c.) 


(o. 8. ) Trial fer medirtatem Lingue. 


In an action by an alien againſt an alien, by the fe. 27 Ed. 3- 
. the inqueſt ſhall be by all aliens. 


Hall be by half aliens, if ſo many be to be found in the viei- 

nage, otherwiſe by ſo many as are to be found, and the reſt 
Enizens, 

And this, by the f. 28 Ed. 3. 13. though the king be party. 
{nd this privilege has always been allowed ſinee theſe ſtatutes 
in : 1 and before all juſtices, if it was demanded. Dy. 144. 
f the alien was plaintiff, as well as if deeds. Dy. 


Sr and 144. 4. in marg. 


lazue, the plaintiff may. Dy. 14 
12 if a full inqueſt does not 2 5 there ſhail be a lake 
: nedictate 8 R. Poph. 36. 8 

N 7, 


horn, on pain of 20%. by the ff. 1 K. 3. 9. and of 10/. by the 


By the /. 32 H. 8. 16. , 13. he ſhall not take any meſſuage, 


mary. 
So an alien par may hire a ſtable, &c. if it be not a 
by the /. 21 — 19. . ſhall have advantage of the 


By the courſe of the Exchequer, the ſon of an alien, though 
born within the realm, being a merchant, ſhall pay the cuſtoms and 


And by the (ſame ftatute and the ,. 28 Ed. 3. 13. if one party 
be alien, and the other denizen, tlie inqueſt before all jultices : 


And if the defendant does not pry a venire facias de 3 : 
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Fide how 
naturalized, 
ante, (B. 2.) 


25. 5. 2 Rol. 93. | 


„ 7:2 


be added upon the tales. Poph. 36. 


And by the ff. 8 H. 6. 29. want of freehold ſhall be no chal. 
lenge, where the trial is per medictatem Iingue. | 


But if the defendant does not pray a venire facias de ne. 
dictate lingue, the plaintiff need not; for a trial per probes et legal 
homines will be good. Dy. 28. a. 144. 6. | 

So in high treaſon, the trial ſhall not be per medicaty 
lingue. R. Dy. 144. b. 145. a. | | 

Nor, where an alien ſues as adminiſtrator, or executor, e 
auter droit, if the inteſtate or teſtator was not an alien, . 
Cro. El. 275. Dy. 28. a. in marg. © | | 

Though aliens are ſubject to the laws, and in enormous offences 
(as murder, &c.) are liable in the ordinary courſe of juſtice, yet 
it may be too harſh to puniſh them on a local ſtatute. Thus 
a French priſoner, indited of privately ſtealing from the ſhop, 
was acquitted of that, by direction of the judge, and found 
guilty of the larceny only. Molieres Caſe, 1758. Foſter 188. 


C) Denizen. 
(D. 1.) By whom made, and how. 


£ hip king only has the prerogative to make any alien bo 
be a denizen. 7 Co. 25. b. Calvin. 2 Rol. 93. 
And cannot grant this prerogative to any other. 7 Cc. 


The "uſual manner of a denization 1s by letters patent, 
7 Co. 6. a. Calvin. e | 

So it may be by parliament. bid. . 

Or, by conqueſt; for if the king conquers another king- 
dom, all his ſubjects are immediately denizens of that kingdom. 
Lid. | | 
The king may make any one a denizen for life. 7 0 
6. a. Calvin. Per Mont. 2 Rol. 95. 2 Cro. 539, Co. L. 129.6 

Or, only for years. 2 Cro. 539. 

Or, for himſelf and the iſſue of his body. 7 Co. 6. 4. 
Calvin. Per Mont. 2 Rol. 9g. Co. L. 129.4. 

Or, for him and his heirs generally. 7 Co. 5. b. Calvin. 

So he may make one a denizen for a particular purpoſe; 
as, quod in quibuſdam curits audiatur ut Anglus. Co. L. 129. 9. 

So he may make one a denizen, upon condition. Co. J. 
129. 4. 7 Co. 6. a. Calvin. | | 

And by the „. 32 H. 8. 16. all aliens made, or to be made 
denizens, ſhall be obedient to the ſtatutes of the realm; and in 
the letters patent of denization, a proviſo ſhall be inſerted, that 


they ſhall be ſo. 


But this proviſo does not make a condition; for if he do 
not homage, nor be obedient to the law, he ſhall be puniſhed as 
the law requires, yet his denization is not void. R. 1 Rol. 195: 
Z. Lane 58, 9. . 

| : | : (D. 1 


Or, if the aliens only make default, ſo many aliens may 


E 1 1 1 


(D. 2.) The Privileges of a Denizen. 


If a man be made denizen, he ſhall have the privileges of 


a ſubject born a parte poſt + as, his iſſue born after his denization | 


may inherit to him. Co. I. 8. a. 4 

But if a man be made denizen, his iſſue born before ſhall 
not inherit to him. Co. L. 8. a. : 

If the father be a ſubject born, and his ſon an alien ; 
though he be made denizen, he cannot inherit to his father. 
per Hale, 1 Vent. 419. Co. L. 8. - ks 

If a father, a ſubject, has iſſue two aliens, who are made 
denizens, and the one dies without iſſue, the other cannot in- 
herit to him. R. 1 Vent. . | es 

So, if the grandfather be a ſubjeR, the father an alien and 
made denizen, the ſon a ſubje& born, and the father dies in the 


life of the grandfather, the ſon cannot inherit to his grandfather. 
I Vent. 419. 


Though born after the denization of the father. id. | 

If a wife be an alien, and after alienation of -lands by her 
huſband, made denizen, and then the huſband dies, ſhe ſhall not 
be endowed. Co. L. 33. a. > 


(D. 3.) Who ſhall not be Denizen. 


But if the king grant an office to an alien, that does not 
wake him a denizen ; for it ſhall not enure to two intents. 3 
17. 243. | | 

So, if an alien immediately after his birth comes into England, 
and there continues all the time afterwards, it does not make him 
a denizen. 1 Rol. 195. J. 16. | 


L 1 
A) Alienation, by the King's Tenant, 
(A. 1.) When it ſhall not be, without Licence. 


Y the common law, no fine was paid for an alienation 
without the king's licence. Co. L. 43. St.” Pr. 29. b. 

But when by the fl. M. Ch. cap. 32. it was provided, that 
zone ſhall give or ſell more of his land, than that of the reſidue 
tte lord may have his ſervices, a fine was claimed by the king, 
bis tenant aliened without his licence. Co. L. 43. 4. | 
„And by the ft. 1 Ed. 3. 12. it was enacted, that the land 
ould not be forfeited, but a fine paid in chancery by due pro- 
(is, for the alienation without licence. ; - 


* 


jeanties, aliened without licence, by a reaſopable extent. 


of the land for a year. 2 nfl, 67. Sav. 16. 


king who holds in capite. 


* Y n 


— 


" 


AL IE NAT NON 
By the ff. 17 Ed. 2. 7. the king has uſed to rate fer 


The vſual fine for an alienation without licence, was the valye 


And the fine, for a licence of alicoation, was the third part of 
the annual value. lid. 3 | 5 

So by the /. 34 H. 8. 5. + 13. the. fine for a pardon 
of an alienation, made by a deviſe. ER 


The fine for alienation ſhall be paid by every tenant of the 


If he has only a reverſion in fee, and aliens witho 
licence: but the fine, if there be proceſs againſt the tenant fir 
life, and he by plea ſhews his eſtate, ſhall not be levied upon 
him. R. Sav. 17, 65. Vide 2 Inf. 67. . 

Sq it ſhall be paid, upon an alienation by way of uſe upon 
a covenant to ſtand ſeiſed, &c. | 

If the heir make a bargain and ſale, by indenture inrolled, 
or levy a fine, though it be before livery ſued. Sav. 32, 

If there be an eſtate-tail, and the tenant in tail make ſeveral 
alienations, and afterwards it is conveyed to the iſſue in tail, who 
1s remitted ; the fines for the alienations made, continue a charge 
upon him. R. Sav. 65. e 

And all the lands of the alienor, as well as the land 
aliened, are liable to this fine. 4 Leo. 47. | 


(A. 2.) When it may. 


But for alienation of land held of the king, as of an honor, 
and not in capite, no fine was due. Bro. Alienation 11. 

Nor, for the alienation of the tenant paravail, where the 
meſne held of the king. | | * 

So, if there was a licence, or pardon-of alienation to the 
feoffees, &c. no fine ſhould be paid for any uſe, which ari 
out of the eſtate of the feoſſees. 55 

So tenant for life ſhall not be charged with the fine, for 
the alienation of him in reverſion. R. Sav. 17, 65. 2 120. 6): 


ue Diſc 


LO 
I 


2 


Nor, tenant in dower for the alienation of her huſband; fur A 
ſhe claims paramount. Vide Sav. 65. 5 
80 now, by the /. 12 Car. 2. 24. all fines for alienation, 
ſeizures, and pardons for alienations, are taken away, and diſs 1 
charged from 24 Feb. 1645. | L 
But it is provided, that this | ſhall not be conſtrued . 25 
take away any fines for alienation due by particular cuſtoms of pa! In. i 
ticular manors, and places other than fines for alienation of lat nd it 1 4 
holden immediately of the king in capite. | 3 | 
| . | 2 Co. 
f | 3 | ö 5 Cue to 
(B) Alienation by the Tenant of a Conn. 
EE nion Perſon, Þulegiance 
| | . and all k 
O, by the particular cuſtom of any manor, the lord na 3s prote 
have a fine upon the alienation of his tenant in f abb he ha 
| 5 Zeance ig 


. J. 


14 H. 4. 1. 15 | B 


a * 8 
* * 


Aer. 


But a cuſtom, to pay a fine of a year and an half's rent of the 
ghole, upon the alienation of any part, is not good. 2 Vent. 134, 5. 
80, a cuſtom to pay a fine, upon an alienation by a tenant only 
for life. Semb: 2 Vent. 135. 8 | 


| Alienation of Copyhold. 
vil Copybold, (I. 1.—M. 2.) 
Atl bs a 8. 5 
Vide Franchiſes, (F. 18.) 
By Huſband and Wife. 
* Vide Baron and Ene, (G. 1, &c.—P. e 


By Tenant in Tail. 


1 Diſcontinuance, (A. 4, &c.—B.—C. 1, & c. Eſates, (B. 22, 


e 3.) | 
Forfeiture by Abenation. 
File Cepybold, (M. 2. )—Porfeiture, (A. 1, Kc.) 
A 1X 
Vide Chancery, (2 D. 1, &c.) 


A L L x2 G 
(A) Allegiance; when due. 
ILLEGI AN C E, or ligeance, is the lawful obedience, 


which a ſubject is bound to render to his ſovereign, Co. 
129. 4. 7 Co. 4. Calvin. | 


nd it is due proprium quarto modo to the king, omni, oli, * 


* 7 Co. 12. a, Calvin. 


{15 ue to the king, in his natural capacity. 7 Co. 10. a. 
N » 2 FR - 


Þ Wegiance is due from a natural ſubje& to the king in all 
, and all kingdoms. 7 Co. 7. b. Calvin. For he has always 
g's protection. 7 Co. 9. b. Calin. 

wh he hath abjured the realm. 7 Co. 9. B. Calvin. 

geance 18 naturalis, acquiſita, vel localis. 7 Co. 5. b. Calvin. 


As, | 


bl, I, 
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97 ery ſubje& born, immediately upon his birth ought to 
4; « _—_— * to his ſovereign, and is called A naturi 
nl man, as the king is ſaid to be his natural liege lo. 
7 Co. 4. ö. 5. a. ö. Calvin. : | f 1 
So a man naturalized, or made denizen, acquires a ligeance t) 


Pp 
ing. Co. 8. b. Calvin. Vide Alien, ( B. 2.—D. 1, Kc.) 0 
9 8 under the dominion of the king, oupht 1 
pay a local allegiance; for he has his protection. 7 Co. 5. 4, 6, 7 
| 
ns "REP if an alien friend come into England, and con. 
mit treaſon, the indictment ſhall be contra ligeantie ſue delitur, S 
| 6. a. Calvin. „ | 
7 _ li es is reciprocum ligamen, quia ſicut ſubditus tenetur of " 
' obedientiam, ita rex tenctur ad proteftionem. 7 Co. 5. a. Calvin, 
So an alien enemy, if he comes into the realm, does not owe or 
any allegiance, and cannot be indicted for treaſon ; but ſhall be : 
puniſhed by the martial law. 7 Co. 6. b. Calvin. f | 
[An alien (whether his ſovereign is in amity or enmity with u - 
living here under the king's protection, oweth a temporary bei ras 
allegiance, and if be committeth an offence amounting to treaſo a ” 
in a natural-born ſubject, he may be dealt with as a traitor, x wn 
a. | 
. 2. having family and effects here under protection, f Th 
goes to his own country in time of . and adheres to the king's * 
| ies of hoſtility. Tbid.] 
> rg — e ſubjects is perpetual an ora 
unalienable ; and a commiſſion from a foreign prince is 5 er oe 
cuſe, though the priſoner had reſided in his dominion from his 1 * : 
fancy. Townley's caſe, Foſter 7. M' Donald's caſe, Feſ. 59. wth 
183, 184. . 
By ERR. is que to every * in full and peaceable poſch _ 
ſion. Fof. 184, 188, 397, 400. 3 | þ 
[Not 2 _ other — of poſſeſſion (whatever his right or p aa 
tenſions may be) when the throne is ſo full. Bid] Tor 
; | RY 9 10 
(B.) Oath of Allegiance, &c. 2 
(B. 1.) By the Common Law. naſter, tl 
Y the ancient law in the time of King Arthur, and 5 * bef 
wards revived in the time of King Edgar. ae e. ob 0 cer 
age of twelve years or upwards ought to have been * 5 . 
king in the tourn, or in the leet, Co. L. 68. b. 172. 6. "ky, 
6. 7. a. Calvin. 1 Bul. 199. : | 4 Al 
But an alien ſhall not be ſworn in the leet. Pal. 14 Tron pe 
Ls (B. 2.) By Statute Law. i peace ; 


7 Ihe D 
go dor, by the /. 1 Tl. 1. f. 19. every archbiſhop, bi dor 


, 5 r udge, | Del. 

(B. 2.) and other eccleſiaſtical perſon, and officer, and aa b. who ll, whe 
wear nga tice, mayor, and other temporal officer, and wn} ee *Jor, or at 
Ae TY ſces or wages of the crown, ſhall take the oath of ſup 


ade Officer, fidelity, therein declared and ſet forth. | | 
(K. 7.) | 


41 1 I inen 


So, /. 24, 25+ every perſon, before he ſue livery, or ouſter N 
main, do homage, be received into the queen's ſervice, take orders, 
or any degree in the univerſity. 


So, by the /. 5 Eliz. 1. /. 5. every ſchoolmaſter, public or 
rivate teacher of children, bencher, reader, utter barriſter, antient 
of any houſe of court, principal of any inn of chanctry, attorney, 


prothonotary, philizer, ſheriff, eſcheator, feodary, and all perſons 
admitted to any office at common law, or other law, ſhall take the 
{aid oath. | | | 

"By the ft. 3 Fac. 4. the oath of allegiance is preſcribed ; 

And by the /. 7 Fac. 6. all perſons above eighteen of whatever 


and biſhop, before the lord chancellor or lord keeper. 

An eccleſiaſtical judge or officer, before the archbiſhop, biſhop, 
or ordinary of the dioceſe, where he exerciſes his office: 

Every perſon of, or above the degree of a baron or baroneſs, 
and all of the privy council, and the prefidents of Wales, and 
the North, before four of the privy council, of whom the lord 


above thirty miles from London, before the biſhop of the dioceſe, 
or ſuch whom the lord chancellor, or lord keeper, by dedimus po- 
teflatem ſhall authorize : WO. | 

The ſervants of the king, queen, or prince, &c. before lord 
ſteward, ce. | 2 

Judges, juſtices of peace, ſheriffs, or other officers of juſtice, 
or who receive a fee of the king, before lord chancellor, or lord 
keeper, treaſurer, admiral, warden of the cingue ports, chief 


they reſide, or other whom the lord chancellor or keeper ſhall 
authorize : | | | 


zdminiſter the oath of office: aldermen, and under-officers, and 
trery freeman of a corporation, before the chief officer in the 
open hall: | py 
All of the Houſe of Commons, before their entry into the Houſe 
10 every parliament, before the lord ſteward, or his deputies : 
Maſter of the ordnance, lieutenant of the tower, and mint 
mater, the four principal officers of the navy, under the lord ad- 


lower: . 

Vice-admirals, captains, and ſoldiers in the king's ſhips, befare 
uy two of the ſaid principal officers of the navy: | 
All perſons, having the charge of forts, &c. captains of 
— within the realm, before juſtices of aſſiſe, or two juſtices 
d peace: 
Doctors, advocates, and proctors of the civil law, and their 
ltrks, before the biſhop of the dioceſe where they relide ; | 


or, or attorney of the court of wards, in open court: 
Ff 2 Ser- 


ſex or degree therein intended, ſhall take it, viz. every archbiſhop | 


chancellor, treaſurer, privy ſeal, or ſecretary to be one; or, if 


jultice of B. R. or C. B. juſtices of aſſiſe in the county where 


Mayor, or other chief officer of a corporation, before ſuch who 


niral, before lord chancellor, or lord keeper, or lord admiral : and 
ul officers, & c. of the tower; before the lord lieutenant of the 


ll, who ſue livery, or ou/ter le main, before the maſter, or ſur- b 
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. 1 Ann 22.) conſtables, writers in Scotland, being in Loud 
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Serjeants at law, ſervants to the judges, and officers in ſer. 
jeant's inn, before one of the chief juſtices, or chief baron: 


0, 
All ſubjects in inns of court, and principals and treaſurerg c te 
inns of chancery, before the benchers, or readers of the ſaid houſes ; th 
and all admitted into inns of chancery, before the principal, or ſet 
treaſurer, and antients, or four of them, in their open halls; all 
Prothonotaries, filizers, officers, attornies, and clerks of any | 
court of record, before the judges of the ſame court: del 
Clerks of chancery, and all officers of chancery, before the maſter tho 
of the rolls, or two maſters in chancer / Ta mor 
Parſons, vicars and curates, and others in orders, ſchocl. by t 
maſters, and uſhers, before the biſhop of the dioceſe, or ordinary, fore 
in open court: . Byt 
Vice- chancellors of both univerſities, heads of colleges and 6, be 
halls, proctors, and beadles, before the ſenior maſters in con- CI 
vocation : and others promoted to any degree, before the vice. the de 
chancellor in the congregation houſe : all fellows, and ſcholars cf the de 
houſes, before the head of ſuch houſe, in the open hall, 
Doctors of phyſic, or admitted into the college of phyſicians, By 
before the preſident of ſuch college. Es : and all, 
By the /. 25 Car. 2, 2. all perſons admitted, into any office, perſon 
civil or military, or who ſhall receive any ſalary, fee, &c. by pa- And 
tent or grant from the crown, or have any place of truſt, or in trader - 
the navy, or ſervice in the houſehold of the king, or duke of The 
York, ſhall take the ſaid oaths of ſupremacy and allegiance the named | 
next term, or at the next quarter ſeſſions of the place where he Thou 
reſides. ET 3 K. Ray. 
So, by the /. 1. . M. 8. all perſons, required to take the By th 
aforeſaid oaths, ſhall inſtead take the oaths thereby preſcribed, peace ma 
So, by the ff. 7 & 8 W. 3. 24. all who ſhall act as ſcrjeant, tick, 
counſellor, barriſter, advocate, attorney, ſolicitor, proctor, clerk, cament t 
or notary, not having before taken the ſaid oaths, ſhall incur a unknown 
præmunire. ty ceny bein 
By the ff. 13 & 14 I. 3. 6. and 1 Ann. 22. all in office, (if rot no! 
&c. (as by the /. 25 Car. 2. 2.) and all eccleſiaſtical perions Mltices of 
members of colleges and halls in either univerſity, of the founca And J 
tion, (being eighteen), all teaching pupils in the univerſity or ele. celor, treat 
- where, ſchoolmaſters, uſhers, teachers of ſeparate congregabions, tobility. 
all who act as ſerjeant, &c. (as by the /. 7 & 8 . 3. 24.) By the / 
ſhall take the oath of abjuration in three months after admillion 0 bibop of th 
ſuch place, or practice, in one of the courts at We/minſter, ot 718 years 
the quarter ſeſſions of the place where he relides ; or at the nett poration, 
term or quarter ſeſſions, though after three months. = 0 oath - 
So, by the /. 6 Ann. 14. and 8 Ann. 15. all officers, civil at Med, or e. 


military in Scotland ſhall take the oaths of allegiance, alla, 
and abjuration in the courts of ſeſſion, juſticiary, or Excνν 1 
Scotland, or quarter ſeſſions there; or in chancery, B. R. C. U. 


or Exchequer in England. : > 
So by the /. 1 Geo. 1. 13. all perſons in office, &c. (as by t 


„ 
10 


Wrament, th 
lor, treaſy 
kh bath: a 
ndied 01 
4 cus, or 
"Me the per; 
Ire it. 

80 ro juſti 
| x him befo 


CU: 


1 


ern 
or W:flminfler, or thirty miles diſtance on 1 day of Michaelmas 


term, ſhall take the oaths in chancery, B. R. C. B. or Exchequer - 


the ſame term,, or otherwiſe before 23 Fanuary, at the quarter 


ſeſſions of the place where he ſhall refide on 1 Dec. 1715. And 
all who come after into office, &c, ſhall do fo in three months. 


By the ff. 2 Geo. 2. 31. it is ſufficient, if any take the oaths 
before the end of the next term, or before next quarter ſeſſions, 


though not within three months; or if beyond ſea, within four | 


months after return; and all omiſſions: before, pardoned. So, 
by the ft. 4 Geo. 2. 6. omiſſions of ſuch, who take the oaths be- 
fore 23 Fan. 1731. By the /. 6 Geo. 2. 4. before 29 Sept. 1733. 
By the ff. 7 Geo. 2. 10. before 29 Sept. 1734. By the ft. 12 Geo. 2. 
6, before 28 Nov. 1739. NE | = | 
By ft. 6 Geo. 3. c. 5 3. the oath of abjuration was altered on 
the death of the old Pretender, and now runs, „ that not any of 
the deſcendants of the perſon who pretended, &c.”] 


\ 
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By the /. 5 El. 1. the biſhop may tender the oath of \, upremacy (5. 3. 
and allegianee required by 1 El. 1. to any ſpiritual or eceleſiaſtical Who may 


perſon within his dioceſe. | tender 
And the lord chancellor, or keeper, may grant a commiſſion to them. 


tender it to any therein named. 

The commiſſioners may tender the oath, to all, though not 
ramed by their commiſſion, R. Ray. 445. _ 

Though they are not miniſters or officers mentioned by the act. 
R. Ray. 445. . 1 | 5 

By the Y. 3 Fac. c. 4. J 13. the biſhop, or two juſlices of 


peace may tender the oath of allegiance therein required to any 


convict, or indicted for recuſancy, or who hath not taken the ſa- 
cranent twice the year paſt, and may examine on oath perſous 
unknown, who paſs through their county, and if they do not 
teny being recuſant, and not having received the ſacrament, may 
(if not nobleman or noblewoman) tender them the ſaid oath. So 
jaſtices of aſſiſe, and gaol-delivery. &. Shin. 11. 

And /. 41. fix of the privy council, whereof the lord chan- 
llor, treaſurer, or ſecretary of ſtate to be one, may tender to 
bility, ER 1 | EF 
By the ft. ) Fc. c. 6. ſ. 26. any of the privy council, or the 
hop of the dioceſe, may require any nobleman or noblewoman 
« 18 years of age, or any two juſtices of peace of the county, or 
arporation, may require any other perſon of that age to take the 
a oath: and, if any baron or baroneſs, of that age be in- 
Wed, or convicted for not coming to church, or receiving tlie 
&crament, three of the privy council, of whom the lord chan». 
tor, treaſurer, privy ſeal, or fecretary to be one, ſhall require 
ch cath : and, if any of that age, and under that degree, be 
v Indicted or convict; or if the miniſter, conſtable, and church- 
rcens, or any two of them, complain to a juſtice of peace 
dere the perſon ſuſpected dwells,” one juſtice of peace ſhall re- 


Ware it. 


do tuo juſtices of peace may iſſue a warrant againſt any one, to 
Ky him before them, in order to take the oath. N. 12 Co. 1 * 
avs | : ut 
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(B. 4.) 
The pe- 
nalty. 


parliament. D. 12 Co. 131. i 
By theft. 25 Car. 2. 2. /. 4, 5. a perſon thereby required t 
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But a conſtable, upon ſuch warrant, cannot break open a houſ: 
to take him. 12 Co. 131. | | » 
By the /. 1 V/. & M. 8. perſons ſhall take the oaths there pre. 


cu 
an 


ſcribed, before thoſe enabled to tender the former oaths. mil 
So, by the /. & 8 W. 3. 27. thoſe, who may lawfully tender req 
the oarhs, may tender, or ſummon any to take the ſaid oaths, oth 
So, by the . 1 G. 13.f 10. two or more juſtices of the ſhal 
peace, ar any appointed by the king by order in privy council, or dep 
by commiſſion uuder the great ſeal, may tender the ſaid oathz to duly 
any they ſuſpect to be dangerous, or diſaffected to the go. pay 
vernment. „ three 
So, /. 11. by writing under their hands and ſeals, they may leſs t 
ſummon any to appear before them at a certain time therein ap. appeẽ 
pointed, to take the ſaid oaths: which ſummons ſhall be ſerved boune 
on him, or left at his dwelling or uſual abode, with one of the An 
family. EE. RE = 
| | | ) 
By the /. 1 Eliz 1. he, who obſtinately refuſes the oath poputh 
there preſcribed ſhall loſe, for his life only, every eccleſiaſtical or = th 
temporal promotion, or office, or benefice he had at the time of | the t 
the refuſal. ö ä 3 { ir 
By the /. 5 Eliz. 1. he, who refuſes it, when he ought to tak: * 
it, or it is tendered, incurs a præmunire. 1 Bul. 197. — yi 
So, by the ft. 3 Fac. 4. ,. 14. if a perſon refuſe the oath aqhudgec 
therein preſcribed, when tendered by the biſhop or two juſtices * to tl 
or to be examined upon oath, (unleſs noble) they may commit ; nd | 
him to gaol without bail, till next aſſizes, or quarter ſeſſions 0 to 
when the oath ſhall be again tendered, and if refuſed, the refuler, ray ne: 
(unleſs noble) incurs a premunire. | * 5 
A feme covert ſhall be committed only ?till ſhe takes the oath. 5 ag 
And noblemen or ncblewomen (other than ſemes covert) te. Try g 
fuling, when tendered by fix of the privy council, incur a fre: "Bur by 
munire. | | 
By the /. 7. Fac. 6. ſ. 26, 27. refuſers to take the oath drl eps 
tendered, ſhall be committed to gaol without bail, by thoſe en 17 p Po 
powered to tender it, 'till next aſſiſes, or quarter ſeſſions, where & _ 
the oath ſhall be again tendered, and a refuſal incurs a premun: 10 ec yt 
(except ſemes covert, who ſhall be committed till they take it;) * ww 
and ſuch perſon is incapable of any office, &c. (being no office oy 80 ff on 
inheritance, or miniſterial function) or to practiſe the common 101 8 3 


law, phyſic, ſurgery, or as apothecary, or other liberal ſcience, 
till he take ſuch oath. - | 
So, he ſhall be committed for a refuſal, though he be a lord 0 


take the oaths, who ſhall neglect or refuſe, ſhall be 1% fad "" 
capable of office, or employmeut : and if he executes it 2 
ſuch neglect, he forfeits on conviction 5o0/. and ſhall be di 
abled to ſue in any court of law or equity; to be guardian, ee 


cuio 
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eutor, or adminiſtrator ; to take a legacy, or deed of gift; or bear 
any office within the realm. | a | 

By the f. 1 W. & M. 8. any perſon having office civil, or 
military, not taking the oaths before 1 Aug. 1689, or ſooner, if 
required, his office ſhall be void: and an archbiſhop, biſhop, or 
other eccleſiaſtical perſon, or head, or fellow of any college, &c. 
hall be ſuſpended, and if he neglect in fix months after, ſhall be 
teprived, and his office void: and, if any other refuſe them when 
duly tendered, he who tenders them ſhall commit him, unleſs he 
pay to the poor a ſum not exceeding 40s. And ſo, if he refuſe 


three months after, unleſs he pay a ſum not exceeding 10. nor 


leſs than 5/. and be then bound to his good behavipur, and to 
appear at the next aſſiſes; where if he refuſe, he ſhall continue 
hound, and be incapable of office, civil, or military. 


And, by theft. 7 & 8 W. 3. 27. any, who refuſes the ſaid 


oaths when tendered, or to appear when lawfully ſummoned, &c. 
ſhall, till he take the ſaid oaths, be liable to the penalties of a 

piſh recuſant convict ; and the perſon tendering them ſhall. re- 
cord the name, ſurname, and abode of the refuſer, and the time 
of the tender or default, and certify it to the juſtices of aſſiſe, and 
they to the Exchequer. 


So, by the . 1 G. 13. / 7. all, who refuſe to take the ſaid | 


balls in the places, and at the times preſcribed, ſhall be ip/o facto 
adjudged incapable to enjoy their offices, or any profit appertain- 
ing to them; and every ſuch office ſhall be void. | 

And by / 10, 11. any, who refuſes the oaths tendered pur- 


ſuant to that act, or to appear at the time to which ſummoned or 


a the next quarter ſeſſions, and there take the ſaid oaths, ſhall be 


«judged a popiſh recuſant convict, and to forfeit and be pro- 


ceded againſt as ſuch, 


How the conviction ſhall be for the penalty, for a neglect or | 


refuſal of the oaths, &c. Vide in Pleader, (2 8. 28.) 

But by the ft. 1 El. 1. /. 26. if any, who had an office of in- 
lertance, after refuſal took the oath preſcribed, he ſhall be 
teemed in like eſtate, or poſſeſſion of the ſaid office, as before 
bs refuſal. Vid ſupra, ft. 7 Fac. 6. | 

do, by the ,. 1 W. & M. 8. a perſon refuſing the oaths at 
be aſſiſes was incapable of office, and to continue bound to his 
cod behavieur, only till he took the ſaid oaths. = 

do, if a man take the oaths at the adjournment of the ſeſſions, 


* 1 


ts ſufficient, Semb, Lut. 909, 911. 
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ALLIANCE: 
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vids Prerogative, (B. 3.) 


N | th 
K WA C6 * 
Allowance in Eire, f 8 

Vide Abjuration, (D) Franc hiſet, (C) p ' 
Allowance of Council. 5 

| | en 

Vide Parliament, (L. 27.) wc 

| | 4% 

r 0 

A L r 5 

| Tf 

Vide Money, (B. 2.) 0 

: it be 

= 85 47. 
| | Bu 

A 1 B A'S 2 A D 0 "ey 


(A) Ambaſſador. 
8 (A. 1.) Who ſhall ſend one; and who not. 
N ambaſſador is a perſon ſent by one ſovereign to another, 


1 with authority by letters of credence, to treat upon affairs 
of ſtate. 4 Inſt. 153. „„ 


And therefore, one who has not ſovereign authority, cannat lected | 

| ſend an ambaſſador to another. 4 nfl. 155, Gro. de j. b. et p. l. 2. vriter:, 
c. 18. /. 2. . = there þ 
As, a ſubject, though he be very great. Moll. de j. mar. 129. Earbuit 
Nor, a vice-roy. Moll. de j. mar, 129. | P.4 G: 
Nor, one who was formerly a ſovereign, but is now, deprives {Ac 

of his royalty by conqueſt, or otherwiſe. Moll. de j. mar. 13% le mini 
Gro. de j. b. et p. l. 2. c. 18. ſ. 2 1 5 Bulut 
Nor, pirates, or robbers, niſi fide data jus nanciſcuntur. Gr: {Ap 

de j. B. et p. l. 2. c. 18. [.2. : Privileges 
But the princes of Germany may ſend ambaſſadors for thei By th 
principalities ; for they are ſovereigns. Moll. de j. mar. 129. Mbaſſagd 
nd the Hans towns; for they are free imperial cities. 1% 14.15 
And any, that are in part ſubject, in part ſovereign, pro p9'* Thou 
qua non ſunt ſubditi. Gro. de j. b. & p. I. 2. c. 18. % 2 Thoug 
Legati, miſſi per hos qui ſummi imperii non ſunt compotes, . | ©13 ſent 
gentium, ſed jure civili reguntur. Gro. de j. b. & p. I. 2. c. A * And th 
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(A. 2.) Who ſhall be; and who not. 


A perſon ſent by a ſovereign with letters of credence to ano- ; 


ther is an ambaſſador, though he be named only envoy, or agent. 
, _— Phe has not letters of credence from his ſovereign, he 
is not an ambaſſador. bid. 3 5 
80, if he be not received, or admitted as an ambaſſador, he has 
no privilege as ſuch. Vide Moll. de j. mar. 1 30, 1. Gro. di j. 


5. Sp. J 2. c. 18. / 3. 


Or, if he continues after the time limited for his departuie. 
And an ambaſſador may be refuſed, in reſpect of him by wliom 
ſent: 28, if the king, who ſends him, be in arms againſt him, to 


whom he is ſent. Gro. de. j. b. & p. l. 2. c. 18. , 3. Moll. 


de j. mar. 13 l. 


Or, in ieſpect of the perſon himſelf who is ſent : as, if he be 


notoriouſly flagitious. Loid. 


If ke be difagreeable to the ſtate to which he is ſent. Lid. 
Or, in reſpect of the meſſage, upon which he is ſent: as, if 


it be not ſuitable to the dignity of the ſlate, or ſeaſonable. Ero. 


&j.b.& P. I. 2. c. 18. / 3. Moll. de. mar. 131, 2. 


But it is contrary to the law of nations, if an ambaſſador be 


refuled, without cauſe. Gro. de j. b. Op. l. 2. c. 18. / 3. Moll. 


d: j. mar. 13 1. 


) Privileges of an Imbaſador ; what are 
Allowed, what not. | 


HE law. of, nations (touching ambaſſadors) in its full 
| ; extent, is part of the law of England, the act 7 Aun. 
c 12. 13 only declaratory ; and this law. af | nations is to be col- 
lected from the practice of different nations, and the authority of 
writer, as Grotius, Barbeyrac,  Binkerfet, Wicquefort, ' &c. 


there being no Zngliſþ writer of gminence on the ſubject. 
Parbuit's Caſe, H. 10 G. 2. C. T. T. 281. Triquet v. Bath. 


5. 4 C. 3. 3 B. M. 1748. | 

{A conſul has not the privileges of ambaſſadors or other pub- 
maſters, and ſtill' leſs a perſon tiled agent of commerce. 

barbui's Caſe, H. 10 G 2. C. T. T. 281.] a 


[A public miniſter uſing commerce docs not thereby loſe his: 


P::1eges, but his ſervants trading do loſe them. 7bid.}] 

by the law of England, as well as the law of nations, an 
TT YR: Ht to be ſecure from all injury, and wrong. 
$041 53, | 
Thouyh he be the ambaſſador of an enemy, bid. 

Though he be outlawed, 'or a rebel to the ſovereign to whom 
eis ent; when he is received #3 ambaſſador. bid. 


And therefore, if an: mbaſſador infringes upon an act of par- 


eat, or the common law, or cuſtom of the realm (if his of- 
5 1 155 5 tence. 


* 


- 
” * 7 
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fence be not at the ſame time againſt the law of nations) he ſhal 
not be puniſhed. 4 Inff. 153. R. 1 Rol. 175. Moll, & ;; 


1 
5 „ 4 
As, if he import goods prohibited by ſtatute. Moll, 4 j. | 
mar. 139 | . * ; | par 
So, if an ambaſſador contract a debt, his perſon and goods o 
cannot be ſeized, but the party ought to apply to him amicably, A % 
and if he refuſes, &c. reſort mult be had to his ſovereign, or to : 
ſuch means as are uſed againſt debtors out of the realm. Gu. 7 
de j. ö. & p. I. 2. c. 18. . 9. . | , 
And +. by the + - Ann. 12. all writs and proceſs, by x 
which an ambaſſador, or other foreign miniſter, received az ſuch, * 
or his domeſtic ſervant, may be impriſoned, or his or their good * 
may be diſtrained, ſeized, or attached, ſhall be void. * 
And any, ſuing forth ſuch proceſs, or proſecuting it as attor- * 
ney or ſolicitor, or executing it as an officer, and thereof con. = 
vilted by confeſſion, or one or more witneſs, before lord chan. A 
cellor or lord keeper, the chief juſtice of B. R. or C. B. or 14 
any two of them, ſhall ſuffer ſuch penalty and corporal puniſh. "0 
ment as they ſhall think fit. 3h 1 dome 
And therefore an arreſt, and bail-bond given upon it, ſhall be 185 
avoided upon motion. 2 Mod. Ca. 288. — (lt 
lf the ſheriff's officer lets defendant go, on his producing 3 
certificate that he is chaplain to an ambaſſador ; yet if it appear ei 
that he did no duty, and was not entered in the office, the ſheriff Al 
ſhall return the writ. Seacomb v. Bowlney, T. 16 G. 2. Wi. 20. neliic c 
The privileges allowed to an ambaſſador extend to his com- be. 
panions, if he does not give them up; and therefore there ought [Nor 
to be a petition to him to deliver them up. Gro. de j. b. &. 10 Geo, 
L. e. 18. 8. | | | [Nor 
But by the ff. 7 Ann. 12. that act does not extend to a me. 5 Gu 
chant, or trader, within the deſcription of any of the ſtatutes of [Nor 
bankrupts, who puts himſelf into the ſervice of any ſuch an- WW... 1 
baſſador, 3 4 | | (Nor 
Nor ſhall any be puniſhed for arreſting the ſervant of an an» rler be 
baſſador, unleſs his name bawegiſtered with the ſecretary of fats [4. is 
and by him tranſmitted to the office of the ſheriffs of London, 2nd Gintif p 
Middleſex, who ſhall hang up the ſame in ſome public place u act. 7 
their office. FFF : . . A. a m 
[Regiſtering the name in the ſecretaries office and tranſmitting e preſcrib 
it to the ſheriſf*s, is not a condition precedent to rinilege, len he ct 
but relates only to the bailiff arreſting. Heathfield v. Chilton, fl Kd livery | 
7 G. 3. 4 B. AM. 2015.) | is prote 
So he ſhall not be within the act, if he be not actually a fe. Car 
vant, though he be regiſtered. F, g. 200. TT But, if 
[The ſervant muſt ſhew he was in the ſervice at the time of the be pun 
arreſt. Heathfield v. Chilton. H. 7 G. 3. 4 P. M. 2015.0 ſorereigt 
Yet it is not neceſſary, that he actually reſide in the amba , 4, ir b. 
dor's houſe. F, g. 200. EF; | 5 1 
5 | a * But If he inci 
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4 But ſervants to ambaſſadors have no privile e, unleſs, band 
2 menial and domeſtic ſervants. Poitier & Croxa. 1 Bl. 
* 7 

"if a bona fide ſervice is proved, it is ſufficient, though ever 
articular act of ſervice is not ſpecified ; and it muſt not be ſup - 
poſed colluſive, on bare ſuſpicion only. Barbuit's Caſe, H. to 
Gro. 2. T. T. 281. T riquet v. Bath, P. 4 G. 3. 3 B. M. 
5 = | 
ee having been a trader ſeven years ago does not hinder 
his having privilege. lid. & 1 Bl. Rep. 471. 5 
His ſervants have privilege from arreſt on execution as well as 
other proceſs, though they do not lie in his houſe, if they do ſome 
actual ſervice- there. Evans v. Higgs, P. 1 G. 2. Wedmore v. 


Alvarez, H. 4 Geo. 2. Str. 797. Vd. Raym. 1524. 
[Being menial ſervant is not ſufficient, he muſt be domęſſic. 
Barnes 370. 5 
A perſon retained to be interpreter to ambaſſador, and to 
tranlact his buſineſs in London and Weſtminſter for annual wages, 
js not intitled to protection unleſs he ſhews that he has ated as 
tomeliic ſervant. Malachi Carolino's Caſe, T. 17 G. 2. Wil. 
8. RR 0 f 
b is not ſufficient to ſhew that defendant lies at the houſe 
and is a domeſtic ſervant in general, his particular office muſt be 
ſet out. Holmes v. Gordon, M. 7 G. 2. B. R. H. 2.] | 
[A land-waiter officiating as ſuch, cannot be efteemed a do- 
neftic of a foreign miniſter though actually hired and ſerving 
tim. Maſters v. Manby, M. 31. G. 2. 1 B. M. 401. 8 
[Nor the purſer of a man of war. Darling v. Athins, M. 
10 Geo. 3. 3 Wilf. 33. TT | 
[Nor a man who calls himſelf merchant. Fontainer v. Heyl. 
7. 5 Gro.3. 3 B. M. 1731.) 5 N 
{Nor a juſtice of the peace not living in the houſe. Barnes 
170) : | | 5 
Nor a trader reſiding at his own houſe, his (pretended) 
roller being abroad. Barnes 374-] | 1 5 
A is protected by the Morocco ambaſſador, on his departure 
antif proceeds againſt A. now unprotected, and obtains judg- 
dent. A. brings error, pending which he is hired as phyſician 
A. a miniſter, at 40l. per ann. he preſcribes for H. 's ſervants 
le preſcribes for no other perſon ; he had formerly been a trader ; 
len he commenced phyſician appears not. He keeps a coach 
jd livery ſervants. H. 's ſecretary ſends word to the ſheriff that - 
protected by H. A. is not intitled to privilege. Lockwood 
(Harne, P. 5 G. 3. 3 B. M. 1676. c 
vt, if an ambaſſador commit a crime contra jus gentium, he 
ul be puniſhed as another alien, without being remanded to 
3 lorereign, 4 Inſt. 153. Vide 1 Rol. 175. 
4, if he commit high treaſon againſt the king here. 4 fl. 
3 | 28 „ | 
If he incite his ſubjects to rebellion. 4 nfl. 152. | 
An ambaſſador can at worſt be conſidered as an enemy ſubject 
te ay of nations, never as a traitor ſubject to our * 
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law; unleſs perhaps in caſe of attempts directly and immediate 


againſt the life of the king. Foſter 187.] 

So, if he commit felony. 4 Inſt. 153. 

So, if an ambaſſador commit adultery, or any other Crime 
againſt the law of nations, he may be proſecuted for it here, 
4 nfl. 153. ORCS <a 

So, if an ambaiſador make a contract which is good jn: 

gentium, he ſhall anſwer for it here. 4 Inft. 153. 

Vids Parliament, (L. 29.) 8 


„„ ͤ 8 U 
Vide Chancery, (3 A. 8.)—Parols, (A. 3, 4. 


* 2 


** 


ny M E N D n 
(A) When allowed by the Common Law. 


Y the common Jaw, an amendment was allowed of a 
D ſmall miſpriſion, in the caſe of the king. As, in qure 
impedit the original, being preſentere, for Preſeqtare, was amended. 
8 Co. 156. 6. „ „ 
90, preſentare ad reforiam, for, ad ecclefiam. 4 Leo. 12. 
So in an information a ſmall miſpriſion might be amended. 
1 Lev. 189. Vide poſt, (2 C. 2.) . 8 
As, in the title of the record: as, quindenam Marini, for, 
Hilarii. R. 3 Mod. 167. | | 
So, in an indictment for a nuſance, where the fimiliter vu 
omitted in the iſſue. 2 Rol. 59. | rs 
And where, the clerk of affiſe qui tam, c. ſimiliter, is omitted 
N. 2. Cro. 502. | : 
Where an indictment againſt two is in the ſingular number 
2 Bul. 35. 1 5 
If an indictment removed by certiorari varies from the org 
nal; for the tranſcript only is returned. Dub. 1 Veni. 13. 
After a ſpecial verdict, the n prius roll of an indictment it 
moved by certiorari, may be amended by the record of the | 
dictment. Rex v. Hayes, T. 3 G. 2. Str. 843. Ld. Rom 
1518.7 | 
80 a miſpriſion of the court itſelf was amendable: as, 100 
entry of a continuance, or eſſoin. 8 Co. 156. ö. = 
So, where the jurata was entered between zhe tenant and voubt 
Where it ought to be between the demandant ond douche 
cobom the tenant voucked to warranty, and who wartanted to bi 
R. 8 Co. 156. 6b. | . 
So, where judgment in a quo warrants was entered upon à ©! 
claimer, the omiſſion of the date of the patent, was amende 
the ingroſſing of the judgment. N. Cro. Car: 144. 
So miſawarding ot proceſs upon the roll was amendable t! 
ſame term. N. 1 Sal. 51. | 8 


£ 
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a if a record removed was filed upon the file of another 


tem, it might be rectiſied. Mod. Ca. 18. 8 | 
& a variance in the record from the original, was amendable 


in the ſame term; for then the record is in the breaſt of the 
judge- 8 Co. 156. „ 2 


[Declaration "qui, dam, bre. for uſury, may be amended by 


tering the date of a note after iſſue joined, while all is in paper. 


Bindfeld v. Milner, M. 1 G. 3. 2 B. M. 1098.] 
+ But where a qui tam action for uſury had been. depending 


four years, the court would not allow amendments to be made in 
the declaration, though the pleadings were ſtill in paper. 


1 Term Rep. 707. | : 


The bailpiece may be amended, by inſerting the return of 


the writ, Barnes 4.]* 


So, a miſtake of the filazer, in mentioning one action for 


zrother in the bailpiece. Id. 59.J* 
(B) TUhen not, 


DU an original at the ſuit of a common perſon was not 
) amendable by the common law. R. 8 Co. 156. 6. 
14. Raym. $65. * 5 . 

do z miſpriſion of the clerk was not amendable in another 


by the common law; for then the roll was the record. 


| Go. 157. a. * Ld. Raym. 565. 


Though the miſpriſion was only in the proceſs. 8 Co. 157. 4. 


As, if an erroneous proceſs was ſucd, where the award of 
dcels upon the roll was well. R. 1 Sal. 51. | 

do 2 miſpriſion in the tranſcript of a record, of an attainder 
r murder, certified by the clerk of aſſiſe, where the entry of a 
potinuance was omitted, ſhall not be amended, the conſequence 
ng ſo penal. N. 1 Rol. 196. a. Fon. 420. 

do the omiſſion of words in a judgment for treaſon ſhall not be 
ended, though they were mentioned in the minutes of the 
ment. N. 4 Mod. 395. 


(C. 1.) TUhen by Statute. Procels. 


NUT by the /. 14 Ed. 3. 6. (which was the firſt ſtatute for 
amendment), it was enacted, That the miſpriſion of the 
« 10 procels, by writing a letter or ſyllable too little, or too 
ich, be amended in due form. 5 | 

and this extends only to the proceeding out of the plea roll, 
the original, and before judgment. 8 Co. 157, 6. 


ant extends to a word, as well as a letter or ſyllable; for by | 


aprifon of a ſyllable the word was deficient. 8 Cs. 1 58. a. 
wtoa title. 8 Co. 158. a, £316 


* Dut : 
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law; unleſs perhaps in caſe of attempts directly and immed; 
againſt the life of the king. Fofter 187.] don * 2 

So, if he commit felony. 4 Inſt. 153. * 

So, if an ambaſſador commit adultery, or any other erine udge 
againſt the law of nations, he may be proſecuted for it here, ; I 
4 1ſt. 153. oY I alteri 

So, if an ambailador make a contract which is good jure Bond) 
gentium, he ſhall anſwer for it here. 4 Inſt. 153. A; 
Vide Parliament, (L. 29.) | | four y 
OED the de 
* CC 2 Tern 
le SS : I 
Vide Chancery, (3 A. 8.) Paroli, (A. 3, 4.) the wri 
| 5; rp Bis ef e [80 
—— — nother 
END M E N F. | 
(A) When allowed by the Common Lav. | 
Td Y the common law, an amendment was allowed of a 3 
ſmall miſpriſion, in the caſe of the king. As, in gu 7 1, 
impedit the _— being preſentere, for Preſemtare, was amended. wi 
8 Co. 156. 6. „„ . 

So, 3 ad reforiam, for, ad ecelgſiam. 4 Leo. 12. {, N 

So in an information a ſmall miſpriſion might be amended. Tho 
1 Lev. 189. Vide poſt, (2 C. 2.) 5 | As 7 

As, in the title of the record: as, guindenam Marini, for, 2 
Hilarii. R. 3 Mod. 16. ES 

So, in an indictment for a nuſance, where the fimiliter wa OW 
omitted in the iſſue. 2 Rol. 5g. 5 inane 

And where, the clerk of affiſe qui tam, &c. ſimiliter, is omittet ng fo pe 
R. 2 Cro. 502. | | „ $0 the o 

Where an indictment againſt two is in the ſingular number ended, x 
2 Bul. 35. „ * ment. 

If an indictment removed by certiorari varies from the ory! 
nal; for the tranſcript only is returned. Dub. 1 Veni. 13. 

LAſter a ſpecial verdict, the i privs roll of an indictment re (C. 1 
moved by certiorari, may be amended by the record of the n i 
dictment. Rex v. Hayes, T. 3 G. 2. Str. 843. Ld. Rom 
1518.9 Jr by 

So a miſpriſion of the court itſelf was amendable : as, nog amendr 
entry of a continuance, or effoin. 8 Co. 156. b. t in proc 

So, where the jurata was entered between the tenant and vouch Kd, be am 
where it ought to be between the demandant and wvoucn and this e 
cohom the tenant voucked to warranty, and who warranted 10 Tp orig 
R. 8 Co. 156. 5. | exten; 

Sa, where judgment in a quo warrants was entered upon 2 © viſt; | 
claimer, the omiſſion af the date of the patent, was amende to à title 


the ingroſſing of the judgment. N. Cro. Car. 144 F 
So miſawarding ot proceſs upon the roll was amendable 
ſame term. R. 1 Sal. 51. 8 
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Fl ir a record removed was filed upon . gle of ber . 


it might be reftified. Mod. Ca. 18. 


term, 


jn the ſame term; for then the record is in the breaſt of the 


judge. 8 Co. 1 56. 6. | 
Declaration gui tam, &c. for uſury, may be amended by 


;tering the date of a note after iſſue joined, while all is in paper. 


Bondfeld v. Milner, M. 1 E. 3. 2 B. M. 1098.) 


But where a qui tam action for uſury had been depending 
four years, the court would not allow amendments to be made in 
the declaration, though the pleadings were ſtill in paper. 


1 Term Rep. 707. 


The bailpiece may be amended, by inſerting the return of 
the writ, Barnes 4.]* 


*[So, a miſtake of the filazer, in mentioning one action for 


other in the bailpiece. Id. 59. ]“ 


(B) When not. 


D UT an original at the ſuit of a common perſon was not 
) amendable by the common law. R. 8 Co. 156. 6. 
Id. Raym. 565. | ; 
So a miſprifion of the clerk was not amendable in another 
by the common law ; for then the roll was the record. 
| Co. 157. a. * Ld. Raym. 565. | 
Though the miſpriſion was only in the proceſs. 8 Co. 157. a. 
As, if an erroneous proceſs was ſucd, where the award of 
ceſs upon the roll was well. R. 1 Sal. 51. „ 
do a miſpriſion in the tranſeript of a record, of an attainder 
murder, certified by the clerk of aſſiſe, where the entry of a 
pntmuance was omitted, ſhall not be amended, the conſequence 


ng ſo penal. N. 1 Rol. 196. a. Fon. 420. 


pended, though they were mentioned in the minutes of the 
ment. R. 4 Mod. 395. 


(C. 1.) TUhen by Statute. Proceſs. 


UT by the /. 14 Ed. 3. 6. (which was the firſt ſtatute for 
amendment), it was enacted, That the miſpriſion of the 
« 10 proceſs, by writing a letter or ſyllable tco little, or too 
Kl, be amended in due form. | | 
nd this extends only to the proceeding out of the plea roll, 

t the original, and before judgment. 8 Co. 157, . 

an extends to a word, as well as a letter or ſyllable ; for by 

Uprifion of a ſyllable the word was deficient. 8 Co. 158. a. 

to a title. 8 Co. 158. 2. 


7 | Put 


80 a variance in the record from the original, was amendable 


o the omiſſion of words in a judgment for treaſon ſhall not be 
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But the ſtatute 14 Ed. 3. 6. does not extend to the roll itſelf 
but only to proceſs out of the roll, viz. writs which iſſue in pro 
ceſs out of the record. 1 Sal. 51. . 

Nor, to procefs, which iſſues in a criminal cafe, . 
1 | ; | 

By the ff: 9 H. 5. 4. confirmed by the ,. 4 H. 6. 3. jufticy 
before whom a record is depending by adjournment, error of 
otherwiſe, may amend proceſs as long as ſuch record is befyre 
them, as well after judgment as before. Coe 

And by the ff. 8 H. 6. 12. confirmed by the f. 8 H. 6. 1; 


. judges may examine, and amend in affirmance of judgment, al 


that to them ſeems miſpriſion of the clerk in any proceſs, ſo that 
by ſuch miſpriſion no judgment be reverſed or annulled; except 
in appeals, indictments of treaſon, or felony, or outlawry, 

By the /,. 18 Zliz. 14. After verdict, no judgment in any 
court of record ſhall be ſtayed or reverſed, for any default in 
proceſs upon, or after any aid prier, or voucher ; but this extends 
not to proceſs on an appeal, or indiment. 

And by the /. 4 & 5 Ann. 16. All the ſtatutes of jeofaik 
ſhall be extended to judgments entered after 1ſt day of Tra 
term upon confeſſion, nihil dicit, and non ſum informatus, in ay 
court of record, and to any ſuch judgment after writ of inquiry 
executed therecn. 2D | 

The ſtatute 8 H. 6. enlarges only the ſubject matter of the 

ſtatute 14 Ed. 3. 6. I Sal. 51. 8 

[If the words de placito tranſereſſionis are left out in the /atita 
or if there is uo Engliſß notice under the proceſs, it 1s cured by 


taking the declaration out of the office. Caſwell v. Martin, Þ 


10 Geo. 2. Morgan v. Lookup, P. 9 G. 2. Str. 1072.] 


8o before taking out the declaration, ſuch omiſſion is amend 


able, though at the ſuit of a common informer. 1 5 


Rep. 462. * 4 
If a venire facias and habeas corpora in treſpaſs be in placits d 
biti, after verdi& it ſhall be amended. R. 1 Rol. 204. l. 33. 
So, if after et habeas ibi, theſe words, nomina juratorun, 
omitted. R. 1 Rol. 204. J. 40. R. Hob. 68. Cro. Bl. 46) 
Or, the word, habeat, in, quorum quilibet habeat 200. R. 
Rol. 204. J. 43. . : 
Or, the word, duodecim. N. 1 Rol. 204. I. 46. 
Or, the words, quorum quilibet. R. 1 Kol. 204. J. 50- 
N Or, the words, gui nulla afinitate attingunt. R. 1 Rol 20 
52. = 
So, if a diſſringas omit, or miſtake, the day or place of 


ſiſe, it ſhall be amended by the roll. R. 3 Mod. 78. 


[If the word vic. is omitted in di{ringas, (as rex, &c. $M) 
falu*) it may be amended after error brought. Phillips v. Sw 
N. 5 G. Str. 136.] | | 

If a diſtringas was in the time of Queen Eliz. and the alia 
tringas ſays, juratores ſummonitos in curid ngſird, though teſic 
the time of King James. N. 2 Cro. 162. 


2 


nibil qi 
not be 
execute 
be cure 
And 

to all ſi 
revenue 
kingdon 
And | 
fore app. 


which i 
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When a venire facias, &c. ſhall be amended, in the name of a 


juror, or return. Vide poſt, (C. 2.)—(F.)—(G. 1, 2.) 


[If the zenire is teſted the firſt of Hilary, and the award is for 

nd Martini, the teſte may be amended. Philips v. Smith, M. 
5 G. Str. 136. 5 : | 

When it ſhall not be amended. Vide poft, (V. 1.) | 

80 a miſpriſion, in pu out of chancery on a ſtatute-mer- 
chant, ſhall be amended. Adm. 1 Rol. 198. J. 35, 

So, if the diſtringas and jurata are well, a miſpriſion in the a/ 


prius roll ſhall be amended by the plea roll. 1 Sal. 48. 


But a miſpriſion in the venire, diſtringat, or jurata, by which 
the judge has not authority to try the cauſe, ſhall not be amended 
after verdict: As, if a x nip be of a jury tres Trin. for tres 
Mich. ni J. Holt. 27 Jun. prius venerit 5 for it is impoſſible, 


quod judex prius venerit, and then he has no authority. R. 1 Sal. 48. 


R. 2 Cro. 162. 


(C. 2.) Miſconveying of Proceſs. 


By the ft. 32 H. 8. 30. Aſter verdict in the king's courts of 
record, judgment ſhall be given, notwithſtanding any miſcon- 


reying of proceſs, and ſuch judgment ſhall ſtand without being 
reverſed by writ of error, or falſe judgment, as if no ſuch neglect 
had been. 


So by the /. 4 © 5 Ann 16. Aſter judgment by confeſſion, 


bil dicit, or non ſum informatus, in any court of record it ſhall 


pot be reverſed, and no ſuch judgment upon any writ of inquiry 
executed, ſhall be ſtayed or reverſed for any matter which would 


be cured by any of the ſtatutes of jeofails, in caſe of a verdict. 
And by the ſame ſtatute, all ſtatutes of jeofails ſhall extend 
to all ſuits for recovery of any debt, immediately owing, or any 


revenue of her majeſty, and to all courts of reeord in the 


kingdom. 7 

nd therefore, if a venire ſucias or other proceſs be teſte'd be- 
fore appearance or declaration ; it ſhall be amended by the roll, 
* is the warrant for awarding the proceſs. R. 2 Cro. 
+ 458. RE 

do, if it be teſte'd die dominico, which is not dies Juridicus. R. 
2 Cro, 64. 162. N. Cro. El. 183. Mo. 684. 

Or out of term, or after trial. R. 2 Cro. 162. N. Tel. 64. 
R. Me. 465. Cro. El. 467. Ney 57. OS 5 
Or, after the return, R. Tel. 64. R. Cro. El. 203. N. 
07. 442. N. Cro. Car. 38. Cont. 1 Rol. 200. l. 41. 44. 

Or, the ſame day with the return. R. Mo. 599. R. 
! Brownl, 102, © 
05 if a 2enire de awarded returnable tres Trin. and the writ 
made returnable at a day after or before; it ſhall be amended 
'y the roll. R. Cro. El. 761. Mo. 711. R. that it ſhall be 
1000 by the ſlatute 18 El. 14. Cro. El. 767. 820. Mo. 696. 
or if the award upon the roll be, in placito tranſyrefſionis, and 
ut emire be, in placito tran oreſſionis ſuper caſum. R. Lili. * 

| | ut - 
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| | . 
But irregular and illegal proceſs ſhall not be aided: As, if 3 04 
- ſubpena be awarded againſt a defendant in an information for to 
- uſury, N. 1 And. 48. Kel. 214. | | kin 
Or, for perjury. Dan. 352. for 
Or, a petit cape in ejectment. | 15. 
Or, a difrringas, or attachment in a real action. 5 U 
So proceſs, which has not the roll for warranting the amend. laber 
ment, cannot be amended: As, if it be directed to the ſheriff 6. 
with a blank for the county. Per favo judges, Tel. 64. But R. 
that it may be amended by the roll. 2 Cro. 78. Tel. 6g. | 
So, if the venire upon the record be returnable, at a day after 
the term. N. Cro. El. 605. Rk 
If the diftringas be telte*'d upon a day after the return of the (D 
venire ; for it ought to be the ſame day. Mod. Ca. 286. 
So, if the ſubſequent proceſs be not warranted by the prece. | 
dent, it ſhall not be amended : As, if an habeas corpora juratir' * 
ſummaonibꝰ in curid ngſtra be in the time of Q. Zliz. and afterwards U j 


a diſlringas goes in the time of K. Fames ad diftrigend jurators 
ſummonitos in curia nofira, it ſhall not be amended : for the jury 
can only be ſummoned by the venire, which was in the time of 
Q. ZEliz. K. 2 Cro. 89. 1 Pol. 199. J. 5. | 

If there be a diflringas apponere decem tales, it ſhall not he 
amended ; for there can be no tales joined, but only to the jury 
{ummoned by the venire. R. 1 Rol. 199. J. 49. 
lf the wenire facias was to the coroner, and the ſubſequent pro- 
ceſs be to the ſheriff. R. Mo. 356. 5 

And by the fl. 21 Fac. 13. After verdict, no judgment ſhall 


be ſtayed or reverſed, for that the venire ſacias, habeas corpora, or . 1 6 
diftIringas is awarded to a wrong officer, upon an inſufficient ſug- 10 11 
geſtion, or that any juror, who tried the ſaid iſſue, is miſnamed C TP. 
in ſurname, or addition in any of the ſaid writs. f 0 He, 
Nor by the /,. 4 & 5 Ann. 16. Any judgment in any court of 4 EAR 
record on confeſſion, nihil dicit, non ſum informatus, or after wt If wa 
ol enquiry executed. A vin 
At common law if a man, rightly named in the venire ſariu, PI 
was miſnamed in the habeas corpora, or diſtringat, it was not F 1 5 
amendable; for the proceſs was diſcontinued. g Ed. 4. 14. F Fo inſt 
But diſcontinuance of proceſs was aided by the ſtatutes 32 U. 95 * 
8. 30. and 18 Zl. 14. and therefore if a man be rightly named A 
in the venire, if his addition vary in the habeas corpora, or difirn- | 3 
gas, it was amendable. R. 1 Rel. 197. l. 5. be Ft 
So, if his ſurname was miltaken in the habeas corpora, or di = (rags 
tringas. N. 1 Rol. 196. Li35. * Pye 
But before 21 Fac. 13. If the venire fucias was erroneoùs, pal ui 
though the dftricgas, &c. was right, it was not amendable. Rat * _ N 
204. J. 5. | „ | "tia 
And now, though the ſtatute 21 Fac. 13. does not help, 2 f ba 
where the Chriſtian name of a juror is miſtaken, yet if a m 55 al 
rightly named in the venire facias and diſtringas Sam. ee f 
named Dam. H. in the nomina juralorum, and ſo called aud 4 pk 


{worn upon the record, if it appears upon examination, that - 
DNS wa 


* 


— 


A M E ND M E N T. „ 


ns the perſon returned, and that there is no other of the ſame Go | 
name in the ſame pariſh, and that he appeared ſuppoſing himſelf | * 
to be called Sam. F. and that the clerk had the diffringas before a 
tim, when he wrote the nomind juratorum, it ſhall be amended; 

fr it is but a miſpriſion of the clerk. R. x Kol. 197. 

. ben a miſpriſion in the pannel or return of the wenire ſaciat, 

habeas corpora, or diftringas, ſhall be amended, wide poſt, (F.) — 


6. 1, 2.) 


(D) Original, and other CArit. 


(D. 1.) Miſprifion of the Clerk therein ſhall be amended. 


DV the /. 8 H. 6. 12. confirmed by the ff. 8 H. 6. 15. 
) Judges may examine, and amend in effirmance of judg- 
pent, all that to them ſeems miſpriſion of the clerk in any writ, 3 
2c, (except in appeals, Qc. and the ſubſtance of proper names, 1 
urnames, and additions, purſuant to the f. 1 H. 5. in original ö 
rits, writs of exigent, and other writs containing procla- 
nion. 
And 1 if the clerk miſtake the inſtructions given 
him by the party, this may be amended: As, if the præcipe 
livered by the attorney was præcipe A. militi, alias dia, a gene- 
þ, and the curfitor makes the writ,. præcipe A. generoſo, and the 
au and other proceſs are according to this; it ſhall be amend- 
| R. 8 Co. 159. 2 Kol. 198. J. 20. | 
$1, if the clerk had a bond or a copy of it for his inſtruction, 

{ he varies from the copy, in the writ. 8 Co. 159. a. Vide 
HE t e 

lf 3 3 for a formedon be, that the land deſcended 
4. as ſon and heir, and he omits the word, Heir. 8 Co. 159. 6. 

If the juſtruction for a quare impedit be, ad ecclefiam, and the 
k write, ad vicariam, or & contra. 1 Lev. 2. R. Cro. 


If the inſtruction be true, and the curſitor miſtake the name, 
xdition of the defendant. 2 Vent. 46. > HE | 
do, if che inſtruct ion be for a treſpaſs contra pacem noſtram et 
git, and the curſitor makes the writ contra pacem noflram 
K. 2 Vent. 49. * Ld. Raym. 1057. . ; 5 
lire faciar, and all proceedings againſt bail, may be amended 
ſreord in original action. Barnes 4. * | | 
. fa. ſhall not be amended if advantage of ſurrendering 
pal will be thereby loſt. Barnes 27-] | | 


vl againſt attorney, from producit ſedam, to petit remedium, 


My, Barnes 3. | | 
tit of hab. corp. jur? may be amended in the day of niſi 
. Barnes 5 . | | | . 


if i certiorari, by conſent. Barnes 12.] 
bl. I, 1 


6 8 os 
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[IF 5 is intitled Tria. 19 G. inſtead of 19 C20 G, ft 
may be amended by inſtruẽtions, and .prothonotary's book. 
Barnes 16.] | Als: ; | | 
[ But title of declaration in ejectment cannot, for there is ng. 
thing to amend by. /bid. Barnes 186.] wh, 
[Teſte and return of writ of entry, not amendable after death 
of youchee, where no miſpriſion of clerk. Barnes 17.] 
Bin againſt attorney, and declaration, by ftriking out wn. 
menced. Barnes 24. ] | | 
[By adding to damages, on coſts. Barnes 26. 


(D. 2.) Falſe Latin. 


So, if the clerk miſlake in writing a word not Latin for Lain, 


it ſhall be amended z as imaginavit, for, imaginatus eft. 8 Cu. ot 
> 2 5 | 
F it there are four tenants in dower, and the entry is qud ip ex 
exa#. non. ven. the court will take ipſe to be the plural, agreeing $ 
with per/one underſtood. Dobſon v. Dobſon, P. 7 C. 1 | 
B. R. H. 19. : e in 
So any falſe Latin ſhall be amended in a judicial writ, count, ord 
pleading, or judgment. 10 Co. 133. a. * = S. 
| $0, in an original writ. R. 2 Sand. 39. Vid in Abalmat, give 
So, in an original in ejectment, if he write divifit, for, dniji, „ 
though divifit be Latin for it was a miſpriſion of the clerk but! 
R. 1 Rol. 198. J. 30. | | for a 
Vacraria, for vicaria. 1 Lev, 2. notes 
Singular number for the plural, or & contra. R. 2 Jil. 35 comn 
Str. 807. * | 5 
‚ | | made 
(D. z.) Word of Courſe. 1264. 
So, if he adds, or omits a word, &c. of courſe: As, U 
gratia, in the itile of the king being omitted, ſhall be amended Br. 
8 Co. 160. 4. | , 3 
"aa of,  oftenſurus quare non fecerit. 8 Co. 160. bn 
a. 6. | | | 3 
Oz if he miſtake an obvious matter: As, if a writ to thell . 
riffs of London be directed vicecomiti Lond.” precipinus bibi, wi B 4 
it ſhould be, wobir, it ſhall be amended. K. 1 Rol. 200. |. 3! be f. l 
In an habeas cor porn, if aſter, el habeas ibi, the words, un bal = 
juratorum, are omitted, it ſhall be amended. R. 1 Kol. A # 5 
1. 37. Vide ante, (C. 1.) | Na 
In a quare impedit if, ad, be omitted in the words, gu- ad Wau 
nationem ſuam ſpeAat. N. Cro. El. 119. 1 trial is 
So, if there are not 1 5 days between the teſte and return 6 £3 J 


venire ſuciat. R. 1 Leo. 329. 5 | 
* So, of a capias ad reſpondendum. 3 Wil. 454 ** 
Rep. 918. | 


AM EN DME N T. 


2h So, a writ of ca. ſa. may be amended after it has been ex- 
keuted, by making it before our juſtices, inftead of before ur, eſpe- 
cially where it is properly awarded on the roll. 2 Bl. Rep. 


(D. 4.) Word defaced. 8 


So, if a record be defaced by moiſture, 8&6. it may be amended. 


N. 8 Co. 160. B. | 
So, if words are obliterated by. negligence in keeping, they 
may be amended. R. 8 Co. 160. a. 


And the amendment ſhall be according, and conformable to 


the other parts of the record, which are not obliterated. 8 Co. 


160. a. | 


$0, if anf part of the record be ſtolen, it may be ſupplied by 


other parts of the record. R. 8 Co. 160. 6. 

Otherwiſe, if there are no other parts of the record, or ati 
exemplification to do it by; for then it cannot be amended. 
$ Co. 160. 3. 


Where the original record was loſt out of the officer's pocket, 


in carrying it to the houſe of Jords, on a writ of error, the court 


ordered a new entry to be made. Str. 141. * 


And where the roll of the judgment was decketted; leave was 
given to file a new roll, defendant being dead, and the executrix 
conſenting. Str. 833. * 


# So, where a writ of enquiry was executed, and coſts taxed 


but no final judgment, and was afterwards loſt, leave was given 
for a new writ of enquiry and inquiſition according to the ſheriff's 
notes, and that the maſter ſhould indorſe the colts which by the 
commitment book appeared to have been taxed. Str. 1077. * 

*® So, where the poſiea was loſt, a new one was ordered to be 


made out from the record above, and the aſſociate's notes. Str. 


1264. Barnes, 14. «K | 
| (D. 5.) Default of Form. 
By the %. 18 EI. 14. After verdi& in any court of record, 


judgment ſhall not be ſtayed or reverſed for falſe Latin, variance 
from the regiſter, or other default in form in any writ original or 
judicial, or for want of writ original or judicial; but this extends 
not to appeais or indictments. Re | FA 

By the ft. 21 Fac. 13. After verdict, &c. judgment ſhall not 
be ituyed or reverſed for variance between the original writ or 
bil, and the declaration, plaint, or demand in form only; ex- 
cept appeals and indictments. a 

Nor, by the ff. 16 & 19 Car. 2. 8. for lack of form, or other 
matters not againſt the right of the ſuit, or whereby the iſſue or 
al is altered. | 


Nor, by the ft. 4 2 5 Ann. 16. Judgment on confeſſion, n1hil - 


it, non ſum informatus or after writ of inquiry, ſo as there be 
original writ, or bill, and warrants of attorney duly filed. 


Gg 2 | r 
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„. 8 H. 6. 12. 8 Co. 859. b. 


is but form: As, ſummonitus, for attachiatus. Semb. 2 Cro. 108. 


A M E N D M E N I. 


Nor, by the ft. 5 G. 13. for any defect in form or ſubſtance. 
And therefore, where falſe Latin was not amendable after the 


Vet it ſhall not be amended. 
0. 6.) Default of an Original. 


So now, the default of an original is helped: As of a fummong 
e, , | 

And default of a bill in B. R. for it is in the nature of an 
original. N. Hob. 264. Fon. 304. Vide Cro. El. 286. cont. 

But it was not helped before the ſtatute 18 El. 14. Vide Hol. 
264. Ton. 304. Nt = 

So the miſpriſion of one origiual for another is aided; for it 


Cro. Car. 91. Dub. 1 Sid. 423. | 


So the default of a djftringas ſhall be aided. Sal. 454. ü 
But a ſuit upon a penal ſtatute in B. R. by bill, where by the 
f. 18 El. 5. it ought to be by information or original, is not . 
helped. R. Cro. El. 75. | K 
| So attachiatus, for ſummonitus in an inferior court is not aided; | 
for the ſtatute does not extend to it. R. 2 Cro. 108. | 05 
So the default of a plaint in an inferior court, though in the 
nature of an original, ſhall not be aided. N. 1 Sal. 266. 
[If there is verdict and judgment in an inferior court, on an 
improper plaint to ſupport the action, it is no plaint at all; and a 
where there is no plaint it is aided by fat. 18 Eliz. c. 14. Sayer ſhal 
v. Curtis. P. 10 G. 2. B. R. H. 367.) . 74 
Nor default of an original, or bill, and warrant of attorney, . 
unleſs it be after verdict; for the ſtatute 4 & 5 Ann, 16. does -f 
not extend to it. 2 Mod. Ca. 285. 2me 
Nor ſhall be filed, after error for this cauſe, and a certificate 8 
by the chief juſtice, that none is filed. R. 2 Mod. Ca. 284, ' ded 
_ {The court of chancery will not order the filing of an original 4 
nunc pro iunc, to make good a judgment on error brought, with- . 6 
out ſome excule for not filing it before, though a ſlender one may If 
ſuffice. Anon. T. 1734. 3 P. V. 314.) ſaagii 


(D. 7.) Small Variance. 


90 a variance between the writ aud count in a ſmall matter, 
was amendable before the f. 21 Fac. 13. As Whorewood in the 
writ was Horewood in the count, and amended ; for it is the 


ſame in ſound. R. 1 Rol. 199. J. 30. | Y 

So an immaterial omiſſion, as, ad valentiam, in trover- . : 
2 Cro. 654. | „ rant ol 
| So now, by the /. 5 G. 13. Aſter verdict, judgment ſhal Anc 
not be ſtayed or reverſed, for any defect in form or ſubſtance, !! be ſtay 


any bill, writ, original, or judicial, or any variance in ſuch writ Nor 
from the declaration, or other proceedings. 
(D. 8.) attorne 


„ 
7 


A ter. 


(D. 8.) But not a material Variance. * 


5 But a material variance between the bill, or original, and the 


declaration is not aided, Fide Pleader, (C. 14.) 
Yet by the fl. 5 G. 13. Afﬀter verdict, no judgment ſhall be 


| flayed or reverſed in any court of record for any varianee in any 


writ from the declaration,-or other proceedings. | 
vet if upon diminution alledged, the original certified be in 
one county, where the action was in another, it ſhall not be in- 
tended the original in the ſame cauſe ; but rather that there was 
no original, and that is aided. Cont. R. 2 Cro. 4799. N. acc. 
2 Cro. 655. R. 2 Cro. 674. Court div. Lat. 225. R. 
Pal. 394. Dub. Pal. 428, . 17 

80 if the original certified be of a former term, and other par- 
ties. R. Cro. Car. 327. | 1 8 8 

But where the original certified varies only in the name of the 
party, it ſhall be taken for the original in the ſame cauſc, 
N. 2 Cro. 185. Te. 100. WV 
So if it yaries only in the time of the action. R. Cro. 
Car. 272, 282. | x . 


(D. 9.) Nor Ignorance of the Clerk, or Miſinformation. 


So ignorance of the clerk, or default of true information, 
ſhall not be amended. Vide Poſh (V. 1, 2.) | 

So a falſe date, or miſpri on in it; as duodecno, for duodecimo, 
R. 1 £00. 3- | | | 
| [Yet an extent teſted undecimg————omitting the month, was 
amended. Rex v. Powel, in Sc'. M. 1721. Bunb. 83.) 

So if the date in a writ of covenant for a fine be after the 


_ dedimus for the caption of the fine. R. 1 Sal. 52. 


If there be not 15 days between the teſte and return; for it 
does not proceed from the miſinformation of the client, 


Ke. So. 80. 


If a ſcire facias upon a judgment in eje&ment be de duobus meſ- 
ſuagiis and the judgment was de uno meſſuagio. R, Sal. 52. . 


(E) Warrant of Attorney, 
(E. 1.) When Failure, or Miſpriſion in it ſhall be Error. 


. Y the A. 8 H. 6. 12. Judges may examine and amend in 


affirmance of judgment, a miſpriſion of the clerk in a war- 
rant of attorney. | 


And by the ft. 18 EL. 14. After verdict, no judgment ſhall 


| be ſtayed or reverſed for want of a warrant of attorney. _ 


Nor by the „,. 21 Fac. 13. By reaſon, that the plaintiff in 
cjectment or other perſonal action, being an infant, appeared by 


attorney, | 
7 + Where 
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Where an attorney ondertales to appear for au infant defend. 


ant, the court will order it to be done in a proper manner, and 
where it has been done per attornatum, it will be amended to fer 
guardianum. Str. 114. 
But not where there 1 is no * eſpecially after error 
brought. Str. 445. 
So by the /. 4 & 5 Ann. 16. All theſe defects but want of 
warrant of attorney, are helpt after judgment by confeſſion, ni/ 


dicit, non ſum informatus, or after writ of enquiry executed. 8 
By the common law, the default of entry and filing his warrant gas 
of attorney would be error. Dy. 180. 4. 225. 4. 330. 4. 363. a, the 
So a miſpriſion in a warrant of attorney. 8 
So now, ſince the ft. 4 & 5 Ann. 16. Judgment by nil dit, tring 
or non ſum informatus will be en, * there be a warrant will 
of attorney duly fund. Seml 
| 80 
(E. 2.) When not. Baſe 
. by th 
But if a warrant of attorney was fled, "ach not entered, my 
it will not be error. for 7 
So if it was filed of any term. 2 Cro. 277. Bu 
So for avoiding error, the court will give liberty to fle i it at As if 
any time before judgment. Jide Attorney, (B. 8.) "has 
In C. B. the warrant of attorney ſhall be filed upon a diſtin aber 
file. 1 Sal. 88. | 
In B. R. it was entered upon a particular roll till Ja. 2. 
when per Wright, Ch. J. it was ordered to be entered upon the 
top of the plea roll. 73d. 
So a warrant of attorney ſhall be amended ; if it was, 4. ponit 
loco ſuo B. attornatum ſuum, where it ought to be, A. executr LY: 
of C. for it ſhall be intended a warrant in the ſame action, when ol 
no other is depending. R. 2 Cra. 135. 1 Ro. 289. J. 25. By t 
* So the nome of the attorney in the plaintift”s warrant, .may ay pro 
be altercd ſo as to make it correſpond with that in his declaration, ary oth 
after error brought, and the variance aſſigned for error et vic 80 it 
verſa. Doug. 115, 116.“ where it 
* So, the ſurname of attorney in declaration to make it corre- If for 
ſpond with the warrant after error. Id. [bid. * which w 
[1f defendant ſtiled baikf” bugi, inſtead of burgi, it may be | 
amended after error brought. Philips v. Smith. M. 5 C. lf the 
Str. 1 36. J ſhall be a 
Moy a default in the declaration by omiſſion of the words, fer Or if | 
attornatum ſuum, may be amended by the plea roll. 
2 Sal. 88. But ar 
| "3 as 
| or an 
a Panel, ON 
Nor a 1 
Y the. /. 8 E. 6. 12. Judges way amend, &c. a miſpriſon er & cont 


of the clerk in any panel, &c. 
If a man rightly named in the venire facias and habeas corpora, 
was miſtaken in his ſurname in the panel to the habeas 18 


TY 


— 


\ 
- 


AMEND--HEZE NT 

and ſo ſworn, it ſhall be amended, if upon examination it appears 
to be the ſame perſon returned. R. 1 Rol. 196. J. 40. 197. J. 40. 
. R 8 

So if he was miſtaken in his Chriſtian name. X. 5 Co. 42. 6. 
Codwel. 1 Rol. 198. J. 5. Jon. 448. Cro. Car. 583. A 
[The court will ex officto, and againſt the will of defendant, 
amend the Chriſtian name of a juror who acknowledges he 


was the perſon ſummoned. Rex v. Roberts, MH. 18 G. 2. Str. 


1214.1 | 
80 if the ſheriff annex the panel for one action, to the diftrin- 


gur for another, it ſhall be helped; for it ſhall be as a default of 
the writ of Mringat. R. 2 Cro. 369. 3 Bul. 179. $ 


So if a man rightly named in the venire be named in the diſ- 


tringas by a name of the like ſound, though different ſpelling, it 
will be well; As Stoke, for Stech, Haſlin, for Haſliugs, Ce. 


Smb. 2 Rol. 168. | | 
So if a name be miſtaken in the diflringas ; as Baſkerficld, for 
Baſtervill, it may be amended without examination of the ſheriſf 


by the J. 8 H. 6. as a miſpriſion of the clerk ; for the venire is 


the warrant for the diſiringas. Semb. 2 Rol. 168. 


Or in an habeas corpora Juratorum-: as the executrix of H. Made, 


for W. Wade. R. Cro. Car. 32. 

But if he was not returned by the ſheriff, it ſhall not be helped: 
As if twenty-three are returned in the venire facias, and in the has 
teas corpora, the twenty-three and alſo another are named, and the 


other is ſworn ; it ſhall not be helped. R. Jon. 302. 


5 (G. 1.) Return, 


Y the /. 8 H. 6. 12. Judges may amend, &c. a miſpriſion 
of the clerk in any return. | 


By the J. 8 H. 6. 15. A miſpriſion or default in the return of 
any proceſs made by ſheriffs, coroners, bailiffs of frauchiſes, or 


any other, &c. in a letter or ſyllable too much, or too little. 


So if an annuity be returned, nihil per quod attachiari poigſt, 


where it ſhould be, per quod ſummoniri poteſl, Kit. 279. b. 


If four names are omitted in the 1eturn of the diflringas, 


_ were in the venire, upon a proof, that they were diſtrained. 
ld. 1 5 8 
If the ſheriff upon the di/fringas juratꝰ return too ſmall iſſuee it 
ſhall be amended. Tlid. 

Or if he return iſſues upon a man not named in the djfringas, 


But an omiſſion of the return ſhall not be amended : R 5 Co. 
41-6. as if the habeas corpora be album breve. N. Mo. 868. 


Nor an omiſſion of the name of the ſheriff, before the /. 21 


fac. 13. R. 2 Cro. 188. R. 5 Co. 41. 3. 
Nor a return by the ſheriff, where it ſhould be by the coroners, 


er e contra. R. 5 Co. 36. 5. Tel. 15. 


And 
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And by the ft. 18 El. 14. After verdict, no judgment ina 


court of record ſhall be ſtayed or reverſed, by reaſon of any in, 
perfect or inſufficient return. | 
Nor by the /. 4 & 5 Ann. 16. After judgment by confeſſion, 
nihil dicit, non ſum informatus, or when a writ of inquiry ig er. 
ecuted. 285 : | 

If the return upon a wenire facias was right, but the reton 
upon the habeas corpora or diflringas was defective, it was amen. 
able by the ſtat. of 18 El. 14. 1 Kol. 204. J. zo. | 

So if there was no return upon the habeas corpora or diſt 
gas; for the venire facias is the principal proceſs. R. I Rol. 20 
E 

| [if AE is no return to the 4/ringas, but the panel is annexed 


to it, that is a good return; or elle femb. it ſhall be conſidered a 


a bad return, and is therefore amendable. French v. Willtire, 
M. 11 C. 2. Andr. 67. 5 | 

Or the name of one coroner only to the return, where there 

are many. R. Hob. 70. | | 
Or no pledges for the jurors. R. 2 Cro. 534. 

So, if upon a ſuggeſtion of a devaſiavit by two executors, the 
ſheriff returns an inquiſition as to one, and ſays nothing as to the 
other, it ſhall be amended ; for it was only an inſufficient -etur, 
N. 1. Sal. 363. 2 ER | 9 5 6 
So, if the return be only to part of the writ. R. Cre. Car. 

11, 14: . „ c 
g But f there was no return upon the genire facias, it was not 
amendable till the ſtatute 21 Fac. 13. N. 1 Rol. 204. L. lo. 

So now, if the ſheriff makes no return to a ſcire ſieri inqury, 
againſt an executor upon a devaſtavit ſuggeſted, it Thall nat be 
amended. 1 Sal. 363. 7 

[1f two inquiſitions on two extents are taken before the ſame 
jury at the ſame time, who find effeAs to ſuch a value, and to 
each annex the like ſchedule, and the ſheriff returns on each, 
that he had ſeiged goods to that value (whereas he had ſeized on 
but one) he ſhall not be allowed to amend. Rex v. Ward, M. 1772 
Bunb. 323. 


[The want of a return is cured by the appearance of, and 


trial by a proper jury. Phillips v. Phillips, T. 11 & 12 6.2 


Andr. 248. | | 
lf the king dies between the teſte and the return of a writ of 
ſeiſin on a common recovery, and the return is made anno injri 


ſcripto, it ſhall be amended as miſpriſion of the clerk, without 


rule to ſhew cauſe. Watſon v. Lockley, H. 26 G. 2. 2 Wilſ. 2.) 
[Return of hab. corp. jurat. may be amended after trial 


Barnes 5.] 


[Return of re. ſa. lo. not to be amended by adding pledges, if 
not recorded below. Barnes 8.] 
Return of venire is amendable. Barnes 11.] 


[Return of writ of n. Barnes 23.) rot 


AMENDMENT. 
[Of hab. corp. cum cauſa, by inſerting a cuſtom at the deſire 
of the court returning. Barnes 23.1 * 


(G. 2.) Miſpriſion in the Name of C Juror, 


By the J. 21 Fac. 13. After verdict, &c. no judgment ſhall be 
flayed or reverſed, for that any juror who tried the iſſue is miſe 
named in ſurname of addition on the return of the wenire facias, 
altes corpora, or diftringas, ſo as upon examination it be proved 
to be the ſame may, who was meant to be returned. | | 

Or, for that there is no return of the ſaid writs, ſo as a panel 
of the names of the jurors be returned, and annexed to the ſaid - 


writs. 
Or, for that the ſheriff or other officer's name is not ſet to the 
ſaid return, ſo as the writ be proved to be returned by the ſheriff 
or other officer. | | 
Nor by the ff. 16 & 17 Car. 2. 8. for that the ſheriff's name 


is not returned npon the original writ. 5 
Or, for that no pledges, or but one pledge, is returned on the 
original writ, bill, or declaration. | ESD | 
And by the /. 4 & 5 Ann. 16. Theſe imperfections are aided 
after judgment by confeſſion, nihil dicit, non ſum informatus, or 
upon which a writ of inquiry is executed, 5 
f the name of a juror was miſtaken in the return, the ſheriff 
might come into court and amend it. 1 Rol. 196. J. 51. 
But 'till the ff. 21 Fac. 13. The court could not amend after 
the death of the ſheriff.  R. 1 Rol. 196. l. 45. Sn. 
So a milpriſion in the vill where the juror was, between the 
enire and d iſtringas, was not material. R. 2 Cro. 353, 457, 654. 
N. 1 Rol. 197. l. 25. \ | | | 1 
Nor a miſpriſion in the ſurname, where they were of the ſame 
ſound. R. 2 Cro. 354. | 3 
Nor, a miſpriſion in the ſurname, where it was the ſame per- 
ſon. K. 2 Cro. 457. | | 
| Nor, an abbreviation in the Chriſtian name: As Francus, for 
Franciſcus, in the venire facias. R. 2 Cro. 534+ | 


(II) Uenue, 
(H. 1.) From what Neighbourhood the Jury ſhall come. 
y the fl. 21 Fac. 13. After verdict, no judgment ſhall be 


ſtayed, or reverſed by reaſon the viſfrc is in tome part mil- 
warded, or ſued out of more or fewer places than it ought, ſo 
in ſome one place be right named. 

Nor, by the ,. 16 £9 1) Car. 2. 8. for that there is no right 
dene, ſo as the cauſe were tried by a jury of the proper county 
ir place, where the action was laid. | | 

the common law, the jury ought to come out of the neigh- 

hood of the pariſh, town, hamlet, or place known out of a 

: | | ; | town, 


2 


ö 
| 
| 
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ths comprized within the manor, it ſhall not be from the mat 
and town. 1 Sid. 19. | | 


' 


AMENDMENT. 


town; &c. which was neareſt, or in which the matter to be tri 
was alledged by the record. Co. L. 125. a4. 
And therefore, if a matter be alledged, within a pariſh in ſvg 
a county or city, &c. the jury ſhall came from the neighbourhoo, 
of the pariſh, for that is more certain than the city, &c, an i 
| ſhall be intended to comprehend but one town, . contra 
appears. Co. L. 125.6. ' WY 
If it be alledged within a manor, the jury ſhall be de vicing df 
the manor. Co. L. 125. 6. R. Fon. 320. | 
If it be alledged in H. and afterwards in the pariſh of H. aur. 
ſaid, the venue ſhall be from H. for it ſhall be intended the ſans 
place. R. Hob. 6. ET 
If there be an obligation to B. in London with condition, tha 
A. go from York to London; and iſſue upon this, the venue ful 
be from London. R. 2 Cro. 137, 150. „„ 
If an offence be alledged in an information at G. in Ius, the 
venire ought to be awarded from G. R. Hard. 1g, 

If it be alledged in Atng-ftreet, &c. in the pariſh, or manor, r 
of A. the jury ſhall be from the neighbourhood of Ng; 
for every place alledged generally ſhall be intended a tom, if cl reti 
nothing be added to declare the contrary, and then this wil be ually 1 


more certain than the pariſh, manor, &c. Co. L. 125.6. 1085 
In ejectment, if the leaſe be at M. for land in L. M un and 4 
Not guilty, the venue ſhall be from L. M. Cro. El. Jol. aior 
So, if a matter to be tried, be alledged in ſeveral towns, the © vent 


venue ſhall be from all: As, if a preſcription be traverſed for iin an 
way from B. to C. and ſo to D. the venue ſhall be from J. ad (pore c 


C. Jos. 3- | 
If the iſſue be, whether land in A. be within the manorof B 
the venue ought to be from the manor, and from A. for it ought 
to be as large as the inquiry upon the iſſue to be tried. 1 Sid. i 
K. 2 Cro. 8. | | , 

So, where treſpaſs is upon land in A. and the defendant pix 
Not guilty to part, and to the reſidue juſtifies for tithes, as rev Ind was 1 
of B. within which H. lies. R. 2 Cro. 87. 3 
If a treſpaſs be ſuppofed at W. and the defendant juſtißes I the y 
warrant at B. and the iſſue be upon the de ſon tort, &c. the nh places 
ſhall be from V. and B. R. 2 Cro. 43, 95. „ pay 

But where a preſcription is not directly in iſſue, the venue! a 8 
be from one town only. NR. Jon. 2. | 3 
So the venue ſhall not be larger than the iſſue: As, ifthe i Where | 


the four 
of which 
: Sand. 2 ty: 
5 | „ where 
(H. 2.) From what Neighbourhood the Jury ſhall not came _— 

| ; ue in be 

But by the common law, the jury ſhall not come d: via! M. it wi 
a foreſt. Lane 33. | | | the walk, 
Or, of an honour, Semb. 1 Sid. 20. | ay N. w 

2 b-I 


(H 


ythe ee 
der venue 


AMENDMENT. 


m it will be good, if the defendant does not plead in abatement, 
j pray whether he ſhall anſwer, unleſs the plaintiff alledges in 
at pariſh the foreſt lies. R. Lane. 33. „ 
& in many counties a ward 1s allowed for a pariſh.” N, 
222. | 
0 ſhall come from a caſtle, which is a diſtin& place from a 
. R. 2 Cro. 239. ; 
o, if a matter be alledged in platea de King-flreet in the pariſh 
g. in civitale Weſlmonaſt, the jury ſhall be from the neighbour- 
d of the pariſh ; for platea is not a town, . hamlet, or place 
x0 out of. which the jury ſhall come. Co. L. 125. 2. 
But now by the ff. 4 & 5 Ann. 16. Every venire facias for trial 
ry illue in any of the courts of Weſtminſter, ſhall be awarded 
the body of the proper county. | | | 


ſuit of the king. 

dat by fl. 3 G. 2. c. 25. which enacts there ſhall be but one 
returned to try all the iſſues at the aſſizes, that proviſo is 
ully repealed. French v. Wilſhire, H. 11 G. 2. Andr. 99. 


1085. : 


e rcnue be put on the ſame footing with other actions.“ 


Pore comitat. Dy. 46. a. 


(H. 3.) When Miſpriſion of the Venue is helped. f 


bythe common law, if a venire ſacias was awarded of an im- 
er venue, it was error. | 

Ind was not aided by conſent of parties. Hob. 5. 

Put now, ſince the /. 21 Fac. 13. it ſhall. be helped after ver- 


Fl places if that one be ſuch a place, from which the venue 
it to come. R. 1 Sid. 20. | | 2 
if the venue be only from one, though there are ſeveral 
zin ſeveral counties. R. 2 Lev. 178. 


the four next wards, if they come from four wards, two 

l . be next to the place, it ſhall be helped, 
ang. 25 f | . 

, where covenant was brought in London, the defendant 
performance by enjoyment of a walk in the county of N. 

ie nal be by a jury from the neighbourhood of the walk in 

Mit will be good after verdict, though no venue can come 


97. 1 Sid. 326. 


et this does not extend to a venire ſacias in an information at 


And now by ft. 24 G. 2. c. 18. J 3. It is expreſsly enacted 
«tions and informations or penal ſtatutes ſhall with reſpe& 


din an appeal by a jury of two counties, the jury ſhall come | 


if the venue be only from one, where it ought to be from 


„ where by the cuſtom of London the jury ought to come 


the walk, and the action was brought in London; for the 
7 of N. was the proper county for this iſſue. R. per 3 J. 1. 


So, 
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vet a foreſt, &c. ſhall be intended in a pariſh, and a venire 
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So, in an action for ſlander in London, and the deſendaut 3 
tifies at Oxford, and it be tried at London, it ſhall be helped. | 

3 J. 1 Sand. 248. R. 1 Vent. 263. N | 
So, in debt in London for rent of land in Effx, and an en 
ſion pleaded. R. 3 Lev. 394- 55 
' So, in covenant upon a demiſe of land in Bereich, aud 
pulſion is to be tried, if the trial be upon a venire to the x 
county to Berawick, it ſhall be helped, as well as if i . 


in B. Semb. 1 Mod. 37. 1 Vent. 58, 90. 1 Sid. 381, be 
2 Lev. 164. | | | | 80 in 
ö But if an action be brought in London, and the matter of ples 
iſſue ariſe in Oxford, or any other county, and the trial is ly jhol 
jury of London, it ſhall not be helped ; for it is not the pro the 
county. Semb. Dan. 456. 2 Mod. 24. But by the caſe nd f 
Semb. cont. Semb. acc. 1 Mod. 199. R. 2 Lev. 122. Ra by 
Show. 344- 5 2 And 
[London in the margin, Oxford in the body; venir: award dict 
Heriſſi, in plural; after trial in Oxfordſbire am endable to „- Aud 
in ſingular. Barnes 484.] | | (rs. 5 
»The venue may be changed by motion to amend, 80 to 
1162, 1202.“ N | party 
5 | | 80, in 
(1) Wiſcontinuance and Dilcontinunm 

| | | But if 
By theft. 32 H. 8. 30. After yerdi& judgment ſhall pre defaul 
notwithſtanding any miſcontinuance, diſcontinuance, &e. be at 
ſhall ſtand without reverſal, as though no ſuch default en tot 
been. ; | Or if t 
So, by the /. 4 & 5 Ann 16. Judgment by confeſſion, given t 

| | dicit, non ſum informatus, or after writ of inquiry executed. pear, 
3 | And therefore, where by the courſe of B. R. continu If the 
| | ought to be entered after iſſue, before judgment, if judgwe ting ; 
entered before the continuances, it ſhall be amended. R. 0 a di 

200. J 5. | 5: 8 ment 
30, if the defendant imparles and has a day given bim „ ho 
court, but idem dies io the plaintiſſ, is omitted, it ſhall be ane ſue b. 
though it be after judgment againſt the defendant by al. ereby tl 

R. 1 Rol. 205. l. 50. 5 L 169, 
S3o, if a continuance omit, or miſtake the name of the | [Before 
or the day, or term to which the continuance was made, U jug 
be amended, if it appears to be by default of the clerk. | atts 0 
As if two deferdants or plaintiffs appear, and a day l 40.30 
only to one. Cro. El. 619. ES v if tt 
Or, the entry is, that but one appeared, and a day 5 2 Co. 


both, if it appcars that the other did alſo appear. R Tal. So if th 
80, where the original writ is returnable on a general 70, 20 
and the wenire at a day certain, it is but a miſcontinuance, Jun inf 
helped by f. 32 H. 8, c. 30. though at the ſpit of the cr9# Plaintiff 
civil ſuit. | Str. 62,* | | h 2 Fel, I 


A M E ND M E N x. 
+ hs where the ſuit is by bill returnable on a day certain, and 
F PB jodgment by default, the writ of inquiry is returnable on a 


| return. Str. 947-* 3 . | 
80 ifa blank be for the day, to which the continuance was. 


a. 2 Mod. 316. „ | 
Ce hall be amended, if the continuance be totally omitted. 


d e 4 + | 9 5 . _ 
e be 80, if the defendant by his plea does not anſwer to the whole 
t unt, or declaration, all is diſcontinued ; but the diſcontinuance 
il de aided. Vide Pleader, (E. 1.) Dan. 352 | 
& in debt for rent upon a copyhold and freehold, the defend- 
of pleads, eviction by a deviſee, the plaintiff proteflando, that the 
1 hold was not deviſed, replies that the freehold was entailed, 
therefore the deviſe void; and the iſſue upon the entail is 
ü id for the plaintiff, the diſcontinuance as to the copyhold is 
. a d by the verdict as to the freehold. R. 3 Lev. 40. | 
Ard this ſtatute extends to all diſcontinuances, as well after 
{dit as before. R. Cro. El. 489. D. 2 Cre. 211. 529. 
Ard when there are ſeveral verdicts, as well as one, X. 
Cu. 528, 9. | 5 
N $ to diſcontinuances by the act of the court, as well as of 
party. R. 1 Sal. 177. 3 
do, in inferior, as well as ſuperior courts. R. 1 Sal. 177. 
$, to a diſcontinuance by the act of the plaintiff, as well as of 
defendant. R. 3 Lev. 325. . 
But if the miſentry of the continuance does not appear to be 
default of the clerk, but is the act of the court itſelf, it ſhall 
e. be amended in another term: As if the continuance be not 
t en to the parties, but to a ſtranger. R. Cro. El. 619. 
Or if there are three defendants and but two appear, and a day 
2 given to all, if it does not otherwile appear that they did all 
. pear, R. Tel. 155. | | 
i If the continuance be from Zaſter term to Michaelmas term, 
Itting a term. N. Sti. 339. | WS | 
do a diſcontinuance ſhall not be amended after verdict, if the 
ment was not given upon the verdict: As, in debt againſt the 
1 jr, who pleads riens per diſcent except twenty acres in D. and 
ame ſue be upon aſſets alſo in B. aud a verdict for the defendant, 
nib rey the plaintiff takes judgment for twenty acres in D. KR. 
. 169. 2 Cro. 236. | 
be Before judgment, diſcontinuances are the acts of the clerx; - 
Ie, t judgment entered, and the record inade up, they are 
| za of the court. Rex v. Ponſonly, T. 24 C25 C. 2. 
1 Wil. „ , . 
ä do if there be judgment upon a retraxit after a verdict. 
5 N 2 ro. 211. | 


46 


7s it the judgment be not entirely upon the verdict; as, in 

L for 20l. upon a bill, and 20ʃ. upon a mutuatus, to which 

ce, lan inſormulus is pleaded, and iſſue joined, and a verdict for 
pawn as to the bill, and judgment tor him for the whole. 
u. I, „ 


80 
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A M E ND M E N 1. 
80 if there be a demurrer for part, and a verdi for pan, 8 


judgment upon the whole. N. 2 Cro. 304. [ 
Continuances may be entered after error brought, Philly - 
Smith, M. 5 Geo. Str. 136.) 1 : ( 
[But if the writ of error is quaſhed on continuances entere , L 
after its 8e, it ſhall be without coſts. Gould v. Coulthurf, y 4 


5 G. Str. 139. 


X. 10 Record, Plea, &. 


By the /. 8 H. 6.12. Judges may examine and amend in a. 
rmance of the judgment, all that to them ſeems the miſprifion 
of the clerk in any record, word, plea, &c. ſo that by ſuch nil 


priſion no judgment be reverſed or annulled, except in indi 
ments, appeals, &c. | | 7 
And by the ft. 32 Hen. 8. After verdict in any action real « 0 
perſonal, juſtices ſhall proceed to judgment, notwithſtanding ar * 
miſpleading, lack of colour, inſufficient pleading, jeofaile, & 
or other default or negligence of any party, counſellor, or attor 
hey ; which judgment ſhall ſtand without reverſal, as though nt 
ſuch default had been. | 
By theft. 18 El. 14. After verdict in any court of record, nd a 
judgment ſhall be ſtayed or reverſed for want of form in thi ple: 
count, declaration, plaint, ſuit, or demand, except in appeals and ; 
indictments. | | day 


CA plaint levied in an inferior court before the cauſe of acti 
accrued, is helped after a verdict, for flat. 18 Elia. c. 1 
extends to inferior courts. Feathers v. Bryan, H. 21 C. 2 
1 Wilſ. 180. | | 

By the ft. 16 & 17 Car. 2. 8. After verdict in any of the 
courts at Meſiminſier, counties palatine, or great ſeſſions, nd 


judgment ſhall be ſtayed or reverfed for default in form, or fot ] 
the miſtaking of the Chriſtian or ſurname of the plaintiff or defend up 
ant, demandant or tenant, ſum or ſums of money, day, month 
or year, by the clerk in any blll, declaration, or pleading, wherd 
the right name, ſurname, ſum, day, month, or year in the ſame a 
or any preceding writ, plaint, roll, or record is once truly al " 
jedged. whereunto the plaintiff might have demurred, and ſtent of 
the fame for cauſe; but all ſuch matters or any other of lle m wi 
ture, not being againft the right of the ſvit, or whereby the ifſu 9 
or trial are altered, ſhall be amended, cc. 
By the ft. 4 V 5 Ann. 16. All the ſtatutes of jeofails ſhall er 4 
tend to judgments on confeſſion, nihil dicit, and non ſum info 1 
tus in any court of record; and no ſuch 8 ſhall be te | 
| verſed, nor any judgment on any writ of enquiry executed N 
Hayed or reverſed, for any imperfection, omiſſion, defect, mat 
ter, or thing which would have been aided after verdict by a a 
the flatutes of jeofails, fo as there be an original writ, ot bill, an : 
' warrants of attorney duly filed. 0 


fa {Entr 


AM EN DME N T. 


1 iſſue joined, on payment of coſts. Barnes 3.0 


Id. Raym. 95. 144. 


nay be amended. Barnes 6. 449.] = 
[Judgment-roll may be amended by inſerting a date ſubſequent 
to firſt return of term. Barnes 7.] 5 
[Record of ni prius may be amended in the jurata, to make it 
,cree with the writ formerly amended. Barnes 5.] 
[An examination on interrogatories may be amended by a re- 


tion. Barnes 1 0.7 : 


[The jurata at the foot of record having treſpaſs, inſtead of 
treſpaſs on the caſe, is helped by. jegfailr. Barnes 11.] | 

[ Furata amendable by hab. corp. jur. et venire. 1bid.] 

[The entry of a hab, corp. return and commitment, may be 


amended. Barnes 13. 8 
ng © 2.) What ſhall be ſaid a Record. 


* 


plez-roll, 8 Co. 157. 6. 161. 4. | 
day. Ld. Raym. 977.“ 


() When the Count ſhall be amended. 
(L. 1.) In Form. 


antient forms or terms in counts, ſo as the matter of the action 
be fully ſhewn, - . 8 

So by the /. 8 H. 6. 12. Miſpriſion of the clerk, and by the 
f.18 El. 14. default of form, in the count ſhall be amended. 
But the f. 32 H. 8. 30. does not extend to the count, D. 5 Co. 
35-0. 
And therefore the count having the ſubſtance is ſufficient, not- 
— any default in form, which may be amended. 1 C. 
161. a. | | 


0 motion in arreſt of judgment, by the bill, if right, and the 
court will not inquire when it was filed. Wilder v. Handy, P. 


I162.].. 


amend. Str. 583. 
And the amendment may be after ſpecial demurrer and argu- 
nent. Str. 954.% - | 


[The | 


ry on record is amendable by the writs of ſci. fa. and cer - 
e of ni priut is amendable by plea - roll. Barner 4. 
If aſſociate makes a wrong entry of verdict on the poſtea, it 


examination. The title of them may be amended after examina- 


The record contains the count, and all that is entered in the 


*The memorandum may be amended and made. of a particular 


By the . 36 Ed. 3. 15. None ſhall ſaffer for want of the 


[Declaration in treſpaſs. running by recital, may be amended 


14 C. 2. Sr. 115t. Marſhal v. Riggs, H. 15 G. 2. Str., 


And the court will give leave to ſile a new bill by which to | 


1 


AMENDMENT 


[The title of a declaration, as to the time of the delivery | 


may be amended according to the truth, on affidayi withour 8 
filing a * warrant it. Symonds v. Parmenter, T. 1) 6. 2. She 
Wil. 18.] | by | | 
[ Producit ſeam, to petit remedium, againſt attor ney, on colts 11 
Barnes 11.0 | EE | 
[On clayſum git againſt defendant as adminjtrator, ane WW =» 
to executor, after plea. on coſts. Barnes 5.] 1 pn * 
| [Demiſe in ejectment cannot be enlarged or amended in point * 
of time, without defendant's conſent. Barnes 8. 17. ] 67 8 
If action by a remedial law is confined to Middleſex, dechr. 80 
tian may be amended on plaintiff's motion, by changing ven- 1 
after iſſue joined. Barnes 12. 488. 1 — 
[ But not in other caſes. Barnes 19.] | the cle 
Declaration againſt attorney, by inſerting the true day of pro. But 
claiming, on coſts, and leave to plead de novo. Barnes 17.] before 
[ Pledges and memorandum added to make declaration apree- de ame 
able to bill, on coſts. Barnes 2c. 356. ] | Vide 


{Mended from prays ſuit, to prays remedy, after demurter for 
that cauſe, (by conſent.) Barnes 107.] | 

*Where the declaration is amended, it is in the option of the 
defendant to have an imparlance or colts. Sr. 950. 


(L. 2.) In Subſlance. 


So a defect in the count in ſubſtance ſhall be amended, where 
it progeeds from the miſpriſion of the clerk ; as, if the imparlance 
roll be miſtaken, contrary to the iuſtructions given. 1 Kol. 198. 
J. 15. Hob. 246. | 6 | | 

If a declaration in aſſumpſit be, that he ſold res wirgatas, An- 
glice, ſilk, omitting ſerici, where it was ia the inſtructions. R. 
1 Kol. 198. J. 45. 5 

If a declaration in ejectment be ſiled, with blanks for the 
quantities of the land, &c. but the declaration delivered was 
right, and alſo the plea roll and 2% prize roll, it ſhall be amend- 
ed; for the defendant was not deceived, the declaration del. 
vered being right, and it was the default of the clerk, that he did 
not make the declaration filed perfect, when he had inſtructions to 
do it R. 1 Kol. 207. l. 25. . 

Sa in debt againſt an executor who pleads riens enter mains, 
and the plaintiff replies, aſſets die impetrationis bille ſcilicet, and 
leaves a blank for the day, but the day is inſerted in the paptt. 
book, and nit prius roll, the plea roll ſhall be amended: K. 
3 Not. 207. l. 36. © 00 | 

So, where in trover no place was inſerted in the bill, nor 3 
blank for it, but it was in the paper-book and the ns prius roll, the 
bill was amended. N. 1 Rol. 207. l. 50. 
So, if the time of the demiſe in an ejectment be after the ver- 
dict, by a miſtake of the year, - where the declaration delive 
was good, it may be amended. Dub. 5 Med. 333. c. 
1 Sat, 48. | | 5 | 9 


AM END MEN T. 

if the demiſe in an ejectment be expired beſore judgment 
i — be enlarged. Semb. 5 Mod. 333. But not without Gi 

1 Sal. 257. : ; 

11 plaintiff declares as executor, on a promiſe to teſtator, and 
fatute of limitations pleaded, and iſſue joined, plaintiff may on 
notion amend, by laying the promiſe as made to himſelf, on 
payment of coſts, and liberty to defendant to plead de novo. 


it was in the writ ; for that is ſufficient for the information of 
the clerk. R. Cro. El. 79. FI 

But where the day of the demiſe in an ejectment appears to be 
before the cauſe of action found by the ſpecial verdict, it cannot 
be amended. R. Sho. 207. 5 | 

V ide Pleader, (C. 6.) . | 

{Plaintiff declares on one demiſe, and after plea, adds demiſe 
of the truſtees, and delivers new ejectment on the double demiſe ; 
he ſhall not pay coſts, but ſhall give notice where the leſſors are 
to be found. Short v. King, H. 12 G. Str. 68 1. 

[If on entry to avoid fine, demiſe is laid before entry inſtead o 
fler, and plaintiff would be barred and put to bring a new eject- 
nent; it may be altered on paying coſts, though oppoſed. Doe v. 
lington. 7. 9 G.3. .4 B. M. 2447-] | 

[The term in ejectment may be amended without conſent from 
fre to ten years. Oates v. Shepherd, T. 20 G. 2. Str. 1272.] 
(Declaration in ejectment cannot be amended as to the parcels 
niſed, without conſent. Ae/worth v. Thomas, P. 11 G. 2. 
fadr, 208. ] | 

[Declaration in ejectment, that the ſaid James (inſtead of the 


5 


ne of a proceſs, Nor if he ſays lands in H. and B. or one of 
en, by ſtriking out the disjunctive words. Gooatitle v. Meymoti, 
3 Str. 1211. 3 . oe” . 

t may be amended in aſſumꝑſit after a plea pleaded, by ſtriking 
: Scol. and inſerting Boocl. Havers v. Bannifter, H. 16 G. E. 


J 7: „„ 

[The plaintiff's demand cannot be amended after verdict, 

«ment and error brought, however manifeſt the miſpriſion may 
Ray v. Lifter, H. 12 G. 2. Andr. 351-} | 

Declaration in prohibition cannot be amended, if not warrant- 

by ſuggeſtion or acts of ſpiritual court. Barnes 7.] | 

[Declaration againſt Famer B. reciting writ againſt John B. 

ended by rejecting the word John. Barnes 11.] 

(by * out prochein ami, plaintiff having attained full age. 

EM 19, | . 


"withdrawn, to declare de novo. Barnes 25.] 
Jol. I. . LDecla- 


Þ. Ya}. : $44 
80 a declaration in afſutpfit to pay 40l. if he procures an aſ- 
ſgnment of a term, omitting, that A. did aſſign the term, though 


ud obn) entered, c. cannot be amended, for it is in the na- 


lite amendments are very long, yet if not matter of new ti- 
ud inſerted in the rule, declaration may be amended, though 


/ 


Executors of Duke of Marlborough v. Widmore, B40 = 
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AM E N DM ENT. 
[Declaration on bail- bonds amendable as others. Barner 2% 
114. NA | 
r 


Declaration by the bye cannot be amended in plaintiff name, 
for there is no writ by which to amend. Lord Raym. q11.* . 
*So, where a ſcire facias quare executio non, deſcribes the record 3 
wrong, it is not amendable after nul tiel record pleaded, but muſt , 
be di Continue. Lord Raym. 1057, 1059.“ | p. 
(Mx) TUhen the Plea, &c. an 

| py tel 

QO, if a plea, replication, &c. be defective in form, it ſhall 

be amended : as, if it contain ſurpluſage ; as, whereplaintif the 

in the declaration alledges a treſpaſs ultimo die y. 1 Far. and in | 
the replication, ſays quoad tranſgreſs* prædido ultino di J. fen 
5 Face for, 1 Fac: it ſhall be amended ; for, predifo ullino die pon 
J. was ſufficient and the addition of the year was ſurpluſagt. wan 
R. 1 Rol. 2co. l. 20. 155 | tion 
So a miſpriſion of the name of the plaintiff, for the defendant, U. 
ſhall be amended. R. 2 Cro. 67. | cour 
As, in treſpaſs by A. againſt B. who pleads fon afaul,, and out t 
plaintiff replies, de ſon tort abſque cauſa per ipſum A. allgata, ſet, 5 
where it ought to be, by the defendant B. allegata, it ſhall be 0 
amended. N. Cro. El. 752. Vide pot, (O.) | amy 
So in debt the defendant pleads, plene adminiſtravit, the plain. Low 
tiff replies, quod predifius A. habet bona, &c. where it ought to K 
be, prædidus B. it ſhall be amended after verdict. R. 2 Cre. 67. by inf 
Tel. 65. | | | | . Hon 
But the ſubſtance of the plea, c. ſhall not be amended: as, 1 

if the defendant plead, quod ipſe A. B. dicit, who is a mere traverſ 
ſtranger, and ſo no plea. | R. 2 Cro. 13. i Craw | 
[ Plea, on ſcire facias on the crown fide, of not guilty, eon. Alter 1 
cluding with an averment, inſtead of to the equntry. Rex v. Bet, Th 
H. 12 G. Str. 686.) N liier 
[ Plene adminiſtravit amended after two terms, on coſts, So, 
Barnes 25.1 0 continu; 
[By leaving out a ſpecial imparlance, and pleading tender ct H.. 73. 
laſt term. Barnes 21.]J "But 
CAvowry after ifſue joined laſt term; by adding avowries for fehle in. 
rents payable at different times. Barnes 21.] es [The 
[If to action for ſimple contract debt againſt executor, he pleac nurrer, 
ſeveral judgments, and plaintiff replies per fraudem, defend . 2. 
may amend before rejoinder, by {triking out one of the judgment 4 t de 
pleaded, Stroler v. Heler, P. 12 G. 2. Andr. 38 1. vil not, 
[Notice of a ſet · off (which by virtue of the ſtatute is to be cu e e 
ſidered as a ſpecial plea) may be amended. Edington v. Wilce wake a 1 


2 Wilf. 17 


P. 11 G. And. 208.] * 
(Keplie 


[If defendant plead the general iſſue, and forgets to give notict 


of a ſet-off, the court will give him leave to withdraw it, to % gte 
liver the ſame again with a proper notice of ſet · off. Black#s "© Plainti 


v. Matthias, P. 20 G. 2. Str. 1267.] [Nat ” 002, 


AMENDMENT. 


[Notice of ſet-off cannot be amended. Barnes 294.] 


But defendant may have leave to withdraw his plea, and to 


lead the ſame de novo with a new ſet-off, Barnes 308.]J 
[It may be amended by the draught ſigned by counſel after 
joinder in ſpecial demurrer. Hutton v. Walker, M. 3 G. 2. 
Str. $46. ] | | . | | 
| [Plea to a 9 warranto may be amended after demurrer in the 
paper. Rex v. Ellames, P. 7 G. 2. Str. 976. B. R. H 42.] 


[After demurrer in the paper, called on and adjourned, plea of 


an executor may be amended by adding a profert of the letters 


tellamentary. Carpenter v. Davis, H. 12 G. 2. Andr. 305 J 


[After argument on demurrer, to ſtate facts neceſſary to bring 


the merits before court; on coſts. Barnes 20.] 


[In information guo warranto, for acting as. bailiff; if de- 


ſendant pleads an election, and ſets out the conſtitution of cor- 
poration, iſſue joined, cauſe ſent down to aſſizes but not tried for 
want of time, he may amend his plea in ſetting out the conſtitu- 


tion of the borcugh. Rex v. Armſirong, H. 11 G. 2. Andr. 109.] 


[Plea in replevin amended after  demurrer to it argued, and 


court ready to give judgment; on plaintiff's agreeing to ftrike 
out two ſervants made defendants, and coſts. Mattravers v. Foſ- 
4% T 12 C. 3. 3 Will. 295. | = 

[Whilſt the pleadings are all in paper, replication may be 
anuded from de injuria ſua propria, to molliten manus impoſuit. 
Lim v. Newland, T. 17 G. 2. Will. 76.] 

Replication may be amended after the paper book made up, 
by inſerting record, of which oyer had been granted to defendant. 
Symonds v. Parmenter, T. 18 G. 2. Wilſ. 97-] 

_ [Plaintiff who by his attorney's miſtake, has, in his replication 
traverſed a leaſe under which he claims, may have leave to with- 
dae his replication, and reply de novo, even after fix terms. 
Alder v. Chip, H. 32 G. 2. 2 B. M. 755-] | 

The replication may be amended after verdict, by inſerting the 
ſnilter, inſtead of, &c. Cowp, 40). 

(So, after demurrer, by ſetting out a /atitat, and adding the 
cortinuances. on payment,of colts. Crocket v. Fones, M. 13 G. 
tr, 734 Ld. Raym. 1441. 

*Put not, by altering the name of an officer in a juſtification in 
reflecin. Ld. Raym. 310.“ | . 

The court will not allow the plea to be amended after de- 
murrer, when plaintiff has loſt his trial. Jordan v. T wells, M. 
96. 2. B. R. H. 171.1 

It defendant in guare impedit, pleads Japſe of time, the court 
vil not, after joinder in demurrer, give leave to amend and to 
pal defect of plaintiſf's title; that is not to amend, but to 
ye new plea. Welferfton v. Biſhop of Lincoln, T. 3 G. 3. 
2 15 ½,ç. 174.3 . | | 

(Replication of A eis ultra to a plea of ſpecialty, in an action 
M umple contract, cannot be amended, after verdict found for 
be plaintiff, and ſet aſide. Bank of England v. Morice, M. 8 G. 2. 

H h 2 OY (IE 


. loc 2.0 
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A M E N D M E N T. 


[If defendant pleads two pleas, and ifſue is joined on one, 
and verdi& for plaintiff, defendant ſhall not amend the other. 
Barnes 25.] | 6 


(NY) When other Record. Fine. 


Tf a nate of a fine has the proclamations rightly entered, but at 
the foot of the fine, it be faid, the 13th proclamation, for, ihe 
14th, this ſhall be atnznded. 1 Rol. 198. J. 7. 

If a fine with the cuſtos brevium varies from the fine with the 
chirographer, it ſhall be ameuded by it; for that is the principal 
record. R. 3 Leo. 183. | 1 | 

Fine may be amended in form after error brought. Barnes 216.] 

Fine, by deed of uſes, by adding a vill, though forty years af- 
terwards. Barnes 24. *Ld. Raym. 209.*] 

[Of lands in Antegoa in America, in partibus tranſmarinis 
amended by ſtriking out theſe words. Barnes 216.] 

[A fine though levied above fifty years, may be amended in the 
name of the pariſh, on reading the deed and affidavits, without 
rule to ſhew cauſe. Bohonn v. Burton, P. 10 G. 3. 3 Will. 58. 
*Ld. Raym. 1344. Cn” = 1 

A eommon recovery amended on affidavit of the vouchee by 
_— a pariſh not named in the recovery nor in the deed tolead 
the uſes. Hengel v. Lodge. H. 11 G. 3. 3. Will. 154. 

But if a fine is levied as of Trinity Term of lands in which the 
conuſor bad nothing till Trinity vacation, this cannot be altered 
and made a fine of Michaelmas Term, though in the deed to lead the 
uſes it was ſo covenanted : for this is not to amend, but to make 
a new fine. Caſe of Wilmot late C. F. M. 12 G. 3. 3 Wil. 249. 

So, if a record removed by certiorari out of London be miſtaken, 
it may be amended; for only the tenor of the record is removed, 
and therefore the return may be amended by the original. 

t Sid. 155, 230. WS | 

If the pgſlea be quod jurat* ponitꝰ in reſpec' in placito terr inter, 
& c. where it ought to be in placito debiti. R. Fon. 302. 


(o) Jdue. 


By the ff. 32 H. 8. 30. after verdict juſtices ſhall proceed te 
judgment any misjoining of iſſue notwithſtanding, and ſuch judg- 
ment ſhall ſtand without reverſal, &c. 

So, by the /. 4 U 5 Ann. 16. after writ of inquiry executed. 

And therefore, if the defendant pleads to iſſue, et predidw 
def. ſimiliter, where it was intended, predifus querens, this 
be amended. ' N. 1 Rel. 200. J. 2, 25. Adm. 2 Cro. 58). 
R. Skin. 591. Vide ante, (M) poſt, (T. 2.) 


[If the record is et prædic“ querens (inſtead of defendens) fin 
liter, it is aided. Rawwbone v. Hickman, P. 9 G. Str. 551-] 
{ Iffue amended by inſerting 4ing's name. Barnes 18. 85 


| AM E N D M E N T. 
80, if the defendant quod vi & armis ſays, . of inde | 


like, where it was intended quod non eff inde culpatilis, this ſhall be 


| amended, R. 1 Rol. 200. I. 10. EE | 
If the ſmiliter be omitted in the joining of the iſſue. 2 Nol. 59. 
Str. 64.1. cont.* | 7 

95 11 helped if the defendant ſays, quod ſolvit 14 Jun. 11 Fac. 


and plaintiff replies, non ſolvit pri” 14 Aug. and ſo miſtakes = 


* 


the month. R. 2 Cr. 550. | 


Or, if he ſays, quod devaſtavit, without ſaying, who devaftavit, : 


R. Cro. Car. 93. Lit. 52. | | h 

So, if the defendant plead, not guilty, for, non afſumpſit. R. 
Cro. El. 470. R. 1 Brownl, 8. Al. 77. R. cont. Pal. 393. 

Or, nil debet, for nil detinet. R. al. 76 | 

So, if iſſue be joined upon a bad and void plea, it is aided after 
terdicWt. R. Cro. El. 455. 2 Cro. 312. Dan. 356. 

As, if a man pleads a grant of rent, without attornment, and 
the iſſue is upon the grant, and it is found againſt the defendant, 
Smb. Cro. El. 259. | op 

$o, if he pleads a ſurrender without an agreement to it, and 
the iſſue is upon the ſurrender, and it is found againſt the de- 
fendant. D. Cro. El. 259. 


So, if he pleads a deviſe without an aſſent of the executor, 


and the iſſue being upon the deviſe, that is found. D. Cre, 
kl 259. 'S 8 


80, if he pleads a concord, without ſatisfaction. R. Cro. | 


El. 259, 778. | | : 
So, if he pleads acceptance, or payment to an obligation, 
rithout deed, and the iſſue thereupon is found againſt the de- 


ſendant. R. Cro. El. 260. R. Cro. El. 455. 5 Co. 43. a. 


Mo. 692. 7 | 
$0, if a tenant in dower being feoffee pleads detainment of 


charters, and the iflue thereupon is found for the demandant. 


Dub. Cro. El. 367. 


So, if the defendant pleads a preſeription, which is not well 


pleaded, and iſſue upon it is found againſt the defendant. R. 


(ro. El. 445, 6. R. Hob. 113. 
0, if he pleads a void preſcription. Dub. Cro. El. 227, 8. 


x 1 the plaintiff replies, adminiffravit aut aliter diſpeſuit. R. 
49 : | 
[fa plea be double, and iſſue joined on both parts. R. Mo. 574- 


Enb. Hard, 40. 


lf the iſſue be upon the delivery of a deed to the party himfelf 


um eſcrow. R. 2 Cro. 86. | | 
do, if an iſſue be on a bad and inſufficient replication, it ſhall 
* uded. R. Tel. 228. | 15 
%, if an iſſue be upon a negative pregnant, it is aided after 
d. K. 2 Cro. 576. R. 2 Cro. 87. | ; | 
Or without an expreſs negative and affirmative. Dan. 354. 
o it ſhall be amended, if the iſſue be joined by diflcrent 
nds; as if the plaintiff aſſigns a breach of covenant, quod — 
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=. AMEND M ENT, 
tranſpoſuit a term for years, and defendant ſays, quod ofignguy, 
R. 2 Leo. 116: | . | 
So it ſhall be aided, if the iſſue be joined upon an immaterial 
point. D. Hard. 40, 43, 69. Ray. 458. . 
As, upon an immaterial traverſe. R. Zel. 54. 2 Cro, 44. 
[In action of aſſault againſt A.: and B. A. confeſſes, and B. 
pleads that he and AH. is not guilty, if iſſue is joined, and verdi 
finds B. guilty, it is well, otherwiſe if it had found all the de. 
fendants not guilty, for it would have been an immaterial iſſue, 
Hill v. Fleming, M. 10 G. 2. B. R. H. 341.) | 
If an obligation be to pay upon 31 Sept. (which is impoſſible) 
and defendant pleads ſolvit ad diem, upon which iſſue is joined; 
for it is payable preſently ; and if no payment is proved, it ſhall 
be intended that it was not paid. R. Lat. 158. 
So, if defendant juſtifies, but the plea is bad, yet the iſſue upon 
it is found for the Cefendant, it ſhall be aided. R. 2 Cre. 251, 
R. 5 Mod. 227. | = Os 5 
So in a quare impedit, if the biſhop caſts an eſſoien, in which 
there is a defect, and another defendant pleads to iſſue, after vc 
dict for the plaintiff, the plea of the biſhop ſhall be amended, 
Semb. 2 Cro. 93. | | 
So, if there be no iſſue joined; as, in an indictment for a 
nuſance, the defendant pleads non cup. et predidus A. (who was 
the clerk of aſſiſe) gui, c. is omitted. R. 2 Cro. 502. Vid in. 


fra cont. | . 

So in an ejectment againſt ſeven defendants, and the pla roll, colts | 
vwenire, diſiringas, and jurata were right, but the nf prix roll whole 
names only five defendants, it ſhall be amended after verdict, | the int 


though the iſſue be altered by it. N. 1 Sal. 48. 
But an iſſue upon a plea merely void and nugatory is not aiced 
by the ſtatute after verdict: as, in debt, or afſumpſit, if the de. 
fendant pleads not guilty, and the iſſue is upon that. Send. 
Cro. El. 778. R. 2 Rol. 368. . ; 
If defendant pleads de injuria ſua propria, without ſaying, 
ab/que tali cauſa. 1 Sid. 341. Hard. 40. Vide Pleader, (. 
12, 13. 
If elde at all is joined. 2 Mod. Ca. 376. * Vide ſupra com. 
Nor, an iſſue totally misjoined. Semb. Cro. Car. 94. 
Nor an iſſue misjoined in the very point to be tried : as, if the 
defendant pleads, ſolvit ad diem 201. Plaintiff replies, non ſos 
prædid“ zol. R. 2 Cro. 586. R. Cro. Car. 593. © 3 
In debt on an obligation for 100. 107. defendant pleads, ſo 


predi lol and iſſue thereupon is for the plaintiff; 1 10 77 nc 
aided. R. Hob. 113. | Vb = 433. 

In afſumpſit, to find meat, &c. for plaintifſ's wife and ſerrat So, w 
for three years, when the plaintiff æuculd require it. Defendas eral coun 
admits-the promiſe for the wife for three years, but traverſes the the good « 


promiſe for the ſervant ; plaintiff replies, that he promiſes, 8 ad entere 
for three years next ſollowing, and there is iſſue upon this; it. o it m. 
not aided, for it is no iſſue upon the aſſump/it traverſed by the de / 4, 
c 1 


A M E N D M E N T. 


had a cauſe of action, it ſhall not be aided by ſtatute: as, in 
treſpaſs for a battery, the defendant pleads molliter manus in de- 
{ence of his poſſeſſion, the plaintiff makes a bad preſcription for 
2 way, and there is iſſue upon this, which is found for the plain- 
tif; it ſhall not be aided. R. Hob. 112, Mo. 867. 

In debt upon an obligation with condition to pay 25 Fun. the 
defendant pleads payment 20 Fun. and the iflue upon it is found 
quod non ſolvit; for perhaps he paid upon the 25 Jun. R. 
2 Cro. 434, 5. 3 
So the ſtatute 32 H. 8. zo. does not help, where there is not a 
verdict upon the ſpecial matter, though there be a verdi& upon 
the vi & armts, | | | 1 

So a diſcoutinuance in a replevin, where the plaintiff is non- ſuĩted 
aſter evidence, though the jury aſſeſs damages, is not helped ; 
for as to that, it is but an inqueſt of office. R. Cro. El. 339, 412. 

Nor, if the iſſue be upon nul tiel record. 11 Co. 8. 6. 
2 Cro. 304. . 

Or, between demandant and vouchee. Semb. Dan. 353, 
Cont. per Hob. 281. | 5 = 

So, if the judgment is not given upon the verdict. Dan. 352. 

If a verdi finds for the plaintiff 220/. damages 12d. and 
colts 6d. in an action on the ſtatute of Winchefler, where the 
whole ought to be given in damages, this ſhall be amended ; fo 

the intent appears. N. 1 Rol. 203. J. 30. ; | A 
So, if a ſpecial verdict be entered, contrary to the notes found 
a the aſſizes, it ſhall be amended. R. 4 Co. 52. 6. 2 Rol. 701. 


15. R. 1 Rol. 82. Adm. Cro. El. 112, 150. 1 Sal. 47,53. 
So a ſpecial verdict, that a bankrupt bought and ſold great 


they were proved at the trial. Str. 514 

[A ſpecial verdi& on an information for importing brandy by 
celendant's teſtator, miſtaking the time, may be amended by the 
2 after one argument. Attorney-General v. White, T. 1730. 

unb. 28 3. 1 5 

So, if Bon of aſſiſe remembers, that the verdi& was con- 
tary to the entry upon the poſiea. Cro. Car. 338. 

Verdict given for 2741. 1s. but entered by the clerk of nf 
friue, only 14. on the diflringasr, may be amended by the 
wages notes. Newcombe v. Green; M. 17 G. 2. Str. 1197. 
Wil 33-1] | 

So, where there is a general verdia, and entire damages, on ſe- 
reral counts, ſome of which are bad, and evidence applicable only to 
the good counts, the verdict may be amended by the judges notes, 
ad entered for plaintiff only on good counts. Doug. 746.“ 

” it may be amended by the notes of the counſel in the cauſe, 
| dat. 47, 8, 1 N : 

Dr, proof of the evidence there given. © R. 2 Mod. Ca. 49. | 

| 80. 


So, if by the iſſue found it does not appear, that the plaintiff - 


quantities, may be amended as to the quantities, on affidavit, that 
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hall not be amended. R. Mo. 681. 


Car. 32. 


adminiſtration. 


A M E N D M E NM Tt. 
So, if a general verdict be given, and it is entered by utt iu 


tamount, it ſhall be amended. Semb. Cro. El. 866. X h 
So, if the verdi& be for the plaintiff or defendant general | 
and there be a miſpriſion in the entry, it ſhall be amended. þ 0 
2 Cro. 185. Tel. 186. al 
So, if the damages upon the oftea are intire, when the judge 
directed they ſhould be ſeveral. R. Carth. 146. | 
So the poſlea ſhall be amended by the entry by the clerk of affiſe, i 
upon the pannel. R. Poph. 102, E | | 
So ſurpluſage in a verdi ſhall be rejected, as furpluſage, & 
2 Sand. 308. EE | . are 
Though it be an indic ment for barretry, or other crime. MA na 
Tide. Pleader, (S. 28. | Za cor 
* [f there be two iſſues, and the foreman give a verdict for de. e 
fendant generally, when it was the intention of the juiy to give ſcof 
one for the plaintiff, and the other for the defendant, it may be / 
amended on affidavit of eight of the jury. 1 Bur. 383. mor 
But a verdi& ſhall not be amended after it be returned into 


court. R. Cro. El. 112. Cont. Cro. Car. 338. And it wa 
amended by B. R. after error brought, and the record remored 
thither. 2 Cro. 185, | | Lt. 

And after error, and the record removed, on payment of colts 
to be taxed in B. R. 2 Fon. 212. | Re 

So a verdi& ſhall not be amended in a matter of fact; for thi 
may ſubje& the jury to an attaint. R. Cro. El. 776. 

As, if a declaration be, 12 Fan. 45 El. and the record of ni 
prius be de tranſgreſſione 12 Jan. 25 El. after verdiR for plaintiflit 


So if the record of ni prius be à die Sandi Trinitatis in tru 
ſeptimanus nf A. 27 Fun. prius venerit, which is the day after the 
day in bank, which was miſtaken for, 2 die Sandi Michaels, it 
ſhall not be amended ; for the judge tried the cauſe without autbo- 
rity. R. Carth. 506. | 3 

So, if the verdict finds abſolute damages upon a plea, to which 
there was a demurrer, and conditional damages upon a plea, upon 
which there was an iſſue, and judgment accordingly. R. Cn. 


= a —_ ſhall not be amended in criminal caſes. Vidꝭ fal. 
/ 2 0 1. : ; ; 


(O Iverment, 


Y the f. 21 Fac. 13. after verdict, no judgment ſhall be 
ſtayed or reverſed for lack of any averment of any life 0 19. 4 
lives of any, fo as he or they be proved to be living. 

By the ,. 16 C17 Car. 2. 8. after verdi&, no judgment hal 
be ſtayed or reverſed for want of alledging the bringing into court 
any bond, bill, indenture, or other deed mentioned in the de. dat he 
claration, or other pleading : or letters teſtamentary, or letters of 


Or, for the omiſſion of ai ct armic, or contra pacem- wn i 
| | es of 


AMENDMENT. 


Or, for want of the averment of hoc paratus oft verificare, or 
zur paratus of verificare per recordum, or ow patet per recordum. 
nt all ſuch omiſſions, or other of like nature, (not againſt 
the right of the matter in ſuit, nor whereby the iſſue or trial are 
altered, Kc.) ſhall be amended. | | 

And therefore, in ejeQment, where the plaintiff declares 
i of A. it was amended by the court. 1 Sid. 1 
And by the f. 4 & 5 Ann. 16. all ſuch omiſſions, defects, 


are aided after judgment on confeſſion, nil dicit, non fun yo 


cord. 
je ofails. : : 8 * |. f 
As, if a man juſtifies in treſpaſs upon a preſcription for com- 


R. 2 Cro. 44. 


(R) Judgment. 
Y the ,. 16 & 17 Car. 2. 8. no judgment after verdict, 
confeſſion per cognovit adionem, or rrlicta wverificatione, 
ſhall be reverſed, for want of a miſericordia, or capiainr, or for 
that a miſericordia is entered for a capiatur, or vice verſa. 
Nor by the /. 4 © 5 Ann. 16. judgment by confeſſion, nil 
dit, non ſum informatus, or when a writ of inquiry is executed. 
Or, that ideo conceſſim oft per curiam is entered, for, ideo con- 
Sderatum eft fer curiam. 85 | 
Or, that the coſts increaſed after verdiQ in an action or non. 
lut in Feplevin, are not entered to be, at the requeſt of the party 
for whom judgment is given, or that coſts de increments in any 
cale are not entered to be by conſent of the plaintiff. 
The want of ex afſenſu may be amended even after error 
brought and argued. Str. 869. Id. Raym. 1570. Doug. 116. * 
Provided, not to extend to any appeal, indictment, preſent- 


mage and poundage. | . 

Before the above ſtatute, if in the judgment one party was 
miſnamed, when he was rightly named in the record, the judg- 
nent would be amended by the record; for it was a miſpriſion 
of the clerk. R. 1 Rol. 201. J. 20, 25, 35, 45. R. 1 Vent. 
217. R. Cro. Car. 594. | 3 

do, meſericordia, for miſtricordia, would be amended. R. 


l 201. J. 42. 85 
zurt 90 in an action upon the ff. 2 Ed. 6. 13. plaintiff declarcs 
- tat he ſowed buck and wheat, and that the defendant did not 


« out tithes of the wheat; and the judgment is, that the 
— ſhall recover his debt for the buck and wheat ; it ſhall 
amended ; for the plaintiff does not declare of not ſetting out 


ltheg of the buck. R. 1 Rol. 205. J. 30. : So, 


— 


a leaſe for years, if A. ſo long live, and does not aver the 


&c. as are aided after verdict by any of the ſtatutes of jeofails, 
' natus, or when a writ of inquiry is executed in any court of re- 


$0 in other caſes an averment ſhall be aided by the ſtatutes of 


mon for beaſts /evant and couchant, an does not aver, that his 
' beaſts were levant and couchant, it ſhall he aided after verdich, - 


nent, or action on any penal ſtatute, unleſs for cuſtoms of tun, - 
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So, if judgment be entered upon a demurrer, as upon a non. 


ſuit. R. 1 Rol. 205. J. 40. 


S8o, if the ſum total for damages and coſts be miſcaſt. I. 
1 Rol. 205. J 45. | | 

So, if a judgment upon a verdict be entered different from the 
Peſlea. R. 1 Rol. 206. J. 5. 2 Cro. 628. Jon. 9. 

So, if a judgment in ejectment omit quod recuperet terminy, 
R. 1 Rol. 206. J. 20. ä | | 

So, if a judgment be entered different from the prothonotary'; 
book. R. 1 Rol. 206. I. 25, 30. Or different from the Paper 


on which the maſter ſigned judgment. Ld. Raym. 897.“ 


So, if a judgment be entered, quod ©. nil capiat per brey, 
where it ſhould be, per lillaai. N. 1 Rol. 206. J. 40. 

So, if, eat inde fine die, be omitted. D. 1-Sid. 70. 

So, if a judgment be, quod recuperet pro miſts et cuſtagiu, where 
it ſhould be pro debito. R. 1 Vent. 132, | 

So, if the whole judgment was omitted. Vide infra. 

80 a judgment that the wife be in mericornia, where it ought 
to be, that the huſband and wife be in miſericordid, it ſhall be 
amended, where the prothonotary's book is fo. R. Mo. 869. 

If judgment be againſt an executor generally upon an aftidarit, 
that inſtruction was given to enter the judgment according to the 
plea, which was plene adminiſirxvit, it ſhall be amended, and 
made a judgment de bonts teflatoris fi, Oc. R. 2 Lev. 22. 


| Carth. 167. | 


But the judgment of the court itfelf was not amendable; as, 


#deo videtur, for ideo conſideratum oft. R. 1 Rol. 201.1. 40. 


So, cogſiderutum ęſi guod A. recuperet, inſtead of B. it ſhall nat 
be amended. R. 1 Kol. 201. J. 30. Cont. R. Ray. 39. R. coll. 
4 Mod. 371. | | 

Nor, coſts de incremento aſſeſſed per juratores, where it ſhould 
be per curiam. N. 1 Rel. 205. l. 20. | 

Nor a miſericordia, for a capiatur, or è contra, till the þ 
16 & 17 Car. 2, R. 1 Sid. 70. D. 3 Mod. 112. Carth. 16) 
Vide Leet, (O. 7, 8.) | 

Nor, quod A. capiatur, where it ought to be, predifu J. 
R. Cro. El. Gog. | 

Yet, ſince the ,. 16 & 17 Car. 2. if all the judgment part 
ideo conſideratum eft quod querens nil capiat per billam et quod def. cu 


| fine die, be omitted, it ſhall be amended. R. 2 Sand. 289. 


[If a capiatur is added, where it does not lie, as againſt an in- 
fant, it is aided after verdict by at. 16 & 17 Car. 2. Halle 
v. Marſhal, P. 6 G. Sir. 313. 5,18 | 

[The want of a writ of inquiry of damages is aided after 
judgment by default by 4 Ann. c. 16. {Hes v. Pill, 7. 11 6 
Mallory v. Jennings, H. 3 G. 2. Ld. Raym. 1397. ] 

If defendant is found not guilty as to part, and there 18 50 
judgment entered for him (which there might be) the record may 
be amended by the verdict, and judgment added, even alter 
error brought, and the record removed, ande this want of JU" 


ment objected for error. Smith v. Fuller, M. 1 G. 2. Kr. ie 


} 


* 


AM E N D M E N T. 
If judgment is entered that plaintiff /hould recover, inſtead of 


5 may be amended after error. Blakey 2. Birmingham, P. 


: 6. 2. Str. 1132. Slicer v. Thompſon, T. 14 G. 2. Str. 1156.] 


Judgment on demurrer to replication may be amended after 
L dding the words introductory to awarding inquiry, 


ror, by A g ; 
x that plaintiff ought to recover his damages againſt defendant. 


Hillerſden v. Skildroy, H. 16 G. 2. Str. 1182.] 

hut a judgment cannot be amended by filling up a blank 
lar the coſts and damages. Lord Raym. 68. 

[In dower, if there is judgment as to part, and the tenant in 
miricordia, and as to the reſt plea and demurrer, and before 
{1ndpment another comes in pro intereſſe ſuo, and judgment for de- 
mandant on the demurrer, et quod tenens fit in miſericordia, on 
zrur, the court will amend by itriking out the firſt miſericordia. 
Bern v. Bern. M. 8 G. 2. B. R. H. 72.4 | 3 

[Want of venue where promiſe made, is aided after verdict 


by at. of jeofails of Car. and by /t. 4 & 5 Ann. extended to 


doments on writs of inquiry, Moore v. Paine, T. 9 G. 2. 


Z. R. H. 288.] 


Ulf plaintiff Jays damages at 10l. and jury find a verdict for 


kim, and 3ol. damages, and judgment entered and error brought, 
the court cannot give leave to plaintiff to enter a remittur. 


Ray v. Lifter, P. 12 G. 2. Andr. 384.] 


In treſpaſs againſt three, if two plead and one lets judgment 


go by default, and the jury find 35s. for plaintiff, and on writ 


e inquiry. 25. is given againſt the other, plaintiff may take 


judoment de melioribus damnis, or may enter a remittitur, but if 


judgment be entered that plaintiff recover 35s. againit two, and 
27. againſt the third, this makes it bad in point of law, and it 


cannot be amended. Sabin v. Long, M. 17 G. 2. Will. zo.) 


[If the record of an old judgment on a warrant of attorney 


has omitted a letter of defendant's name, the court will not ſuffer 
t to be amended by the warrant for fear of inconveniences to 
purchaſers. Sale v. Crompton, P. 17 G. 2. Sir. 1209. Will. 
C1.] | | 


10% 17 C. 2. c. 8. and. 5 G. 1. c. 13. Williams Wyne v. Mid- 
len, in exchequer chamber, H. 19 G. 2. IWilf. 125. Vide 
Parliament. D. 1 8-1 7, | | 
Common recovery may be amended, conſidered for adjudged, 
tranipoſing names of demandant and tenant agreeable to the 
cd for tenant to præcipe, prayer of ſeiſin, and entry of return, 
and —_ of a vill put in its proper place. Barnes 20, 21, 22, 
23, 24. : | ; | 
. [Judgment in Ireland may be amended here. Berne v. Berne, 
6. 2. Thompſon v. Slicer, P. 14 C. 2. 4 B. NM. 2157-] 


(8) Crit 


The. 7 © 8 W. z. c. 7. (concerning falſe returns of mem- 
bers of parliament) is remedial, and within the /. of zeofails, + 


43 
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(8) Crit of Inquiry. 


O a miſentry of the clerk in a writ of inquiry ſhall be 
| 8 amended : as, if per ſacramentum proborum et legalium omi. 
num, be omitted. N. 3 Mod. 112. | 
If the judgment be ſaid to be upon nonſuit, where it Was upon 
demurrer. R. 2 Cro. 372. | | 
[If chere is judgment for plaintiff on one promiſe, and a ll 
Pro as to another, and the writ of inquiry is occafione premiſy. 
rum, it may be amended by the record. Hughes v. Alvarez, H, 
12 G. Str. 684. Hammond v. Gatliſe, H. 11 G. 2. Au,. 
1 . 
er there are three defendants, and the writ of inquiry recites 
it to be againſt two only, it may be amended on motion, on pay. 
ing colts. Conden v. Coulter, MH. 10 G. 2. B. R. H. 14.) 
If a writ was awarded to be returnable die Martis pol tri 
Trin. and it was returnable die Mercurii poſt tres Trin. R. Cm. 
El. 761. | | | 
[It may be amended by altering the return, and waking it 
conformable to the award thereof on the roll, though there is no 
ſuch return as is mentioned in the writ ; and it might therefore 
Le conſidered as void, no day being given to the party. Ned. 
way v. Poole, H. 12 G. 2. Andr. 362. 
If it was returnable after term, if executed within the tem, 
and the award upon the roll was right. R. Carth. 70. 
So the award being defective ſhall be amended by the writ i- 
elf, if that be right. Carth. 70. | . 
So if no writ of inquiry be awarded upon the roll, it ſhall be 
aided ſince the ff. 4 & 5 Ann. 16. N. F. g. 162. 5 
But where the award upon the roll, and the writ are both 
miſtaken, it cannot be amended. R. Sho. 61. Semb. Carth. 76. 


(T) Micpriſion of the Clerk. Chat ſhall 
(T. 1.) Miſtake of his Inſtructions, or that, which ought to 


warrant his Proceeding. 


— 


T F the clerk does not purſue his inſtructions, this ſhall be ſais 
a miſpriſion. Vide ante, (D. 1.)—L. 2.)—poft, (W.) 

And therefore, if the inſtructions are plain, and part is omit- 
ted upon roll: as, the day, year, Qc. the roll may be amended. 
N. Lat. 165. PE | | | 

So, if he does not purſue, that which ought to be the warrant 
for his proceedings: as, if the plea roll be not conformable tv 
the imparlance roll. R. 3 Lev. 360. f 

And therefore, the plea roll may be amended by the imp 
lance roll. R. 1 Rol. 207. l. 45. 2 Cro. 105. 

But not # contra. 1 Rol. 198, J. 15. 2 Cro. 311, 415, 49 


= * 


AM END M E N r. 
so, if the ſecond declaration be not agreeable to the firſt, 


: 8 declaration upon the roll be not agreeable to the 
per draught, it may be amended by it. R. 1 Rol. 198. J. 45. 
2 if a writ of proceſs, c. recites. other proceedings, but 
there is a miſprifion in the recital, it may be amended by the re- 
cord recited. DEE r 
As, if a ſcire facias againſt bail recites a capias nuper regine 
drected vicecomiti noſtro, where it ought to be, vicecomiti nuper 
nine. R. 1 Rol. 199. J. 15. 9 ; 


de amended by the roll. Vide poſt, (V. 1.) 


cord, may be amended by the original. R. 1 Rol. 201. J. 47. 
z Will. 43-® GE | 

So a judgment may be amended by the record. Vide ante, 
R.) or by the docquet book. Vide ibidem. | | 

80 a record of niſi prius ſhall be amended by the original re- 
cord, when the amendment does not alter the iſſue, nor ſubje& 
the jury to an attaint. R. 1 Rol. 202. J. 7, 37, 40, 52, 203- 
5, 45- R. 2 Cro. 354 | | 


roll in an indictment for forgery. Str. 843. * | 
And the poſtea by the plea roll. Pr. Reg. 20. 
Otherwiſe if the amendment alters the iſſue, or ſubjects the 
ry to an attaint. R. 1 Rol. 202. J. 5, 15, 20, 30. R. 
u. El. 176. | = | 

Jo a record may be amended by the book in the office. 
| Rel. 207. I. 22. : 5 
The record of a ſpecial verdict, by the notes ſigned by the 
cunſel. 1 Rol. 207. J. 20. | . | 
"iy plea roll, by the paper book. Vide ante, (L. 2.) R. 
ll, 50. : 6 
The award upon the roll, by the writ itſelf. Semb. Sho. 6r. 
The roll in court, by the warrant of attorney allowed by a 
age, or entered in the remembrancer's office. Lit. 60. 

The fie of a writ, by the award upon the roll. R. Hard. 
4 | | 
50 a clerical miſtake in a return to a mandamus may be 
tended after the return has been filed. Doug. 135, 137. * 

So, omiſſions in matters of form may be amended after error 
ght in qui tam ations. Doug. 115. | | 
o, a bill of Middleſex, filed of record, as of 24 G. 3. 
den it ought to have been of the 25th, may be amended agreeable 
te truth. 1 Term Rep. 782. * 
80, in the caſe of executors, if the clerk enter judgment de 
u proprte, inſtead of de bonis teſlatoris, and error is brought. 

. will order the entry to be amended, even if the record be 


nt back from the exchequer chamber. 1 Term Rep. 783. * 


gp, 5 n 


So, if a writ well awarded upon the roll varies from it, it may 


A miſpriſion in the name of the plaintiff or defendant in the 


* $o variance in the niſi priut roll may be amended by the plea 
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(T. 2.) Miſtake of a Name rightly named before. 


So, if he miſtake the name of the defendant, who was name? 
before in the ſame record. R. 1 Rol. 199. J. 20, 32. f. 
2 Lev. 117. 7 Fe 9 

If defendant is rightly named in the writ and declaration 
and in appearance entered by plaintiff is miſnamed, the entry 
ſhall be ordered to be ſet right by the filacer. Whefton v. Put. 
man. H. 10 G. 3. 3 Will. 49. ] | 

Otherwiſe, if the miſpriſion was, where he was firſt named. 
r Rol. 199. L 35. | | 

Or, alters the iſſue. R. 1 Rol. 203. l. 10. | 8 

S.), if the defendant pleads nil debet, c. and the entry is, 4 
prediflus defendens ſimiliter, where it ought to be, prædidus gieren, 
it ſhall be amended by force of 8 H. 6. for it is but the default 
of the cleik. R. Cro. El. 435. Vide ante, (O.) 

So, if to a partition againſt two, one confeſſes, and B. pleads 
to iſſue, which is entered between the plaintiff and A. and g. 
whereas A. had confeſſed, after verdict it ſhall be amended; for 
it was the miſprifion of the clerk of the treaſury. R. fer thre 
Judges, Dy. 260. b. i | 

In action for words, if the declaration ſays, predius D. dixit 
de Q. He, innuend D. it ſhall be amended. R. 2 Cro. 157. 

[The plaintiff's name being Walter, one of the afſunp/its was 
laid prafat. Willielmo, there being no William mentioned in the 
record before. 'This was held not to vitiate, even without the aid 
of ft. 16 & 17 Car. 2. Coleman v. Earle, M. 6 G. Sir. 228. 

[The ſame allowed in a replication. Anon, M. 7 G. Id. Fort.) 


8 .. 


B 


5 A 
redda 


Yet 
; (T. 3.) Omiſſion of a Word, Kc. of Courſe. | tle ot] 


Sot 
| 1 Sm 
If the clerk add or omit a word of courſe. Vide ante, (D. 3. 4 


Or, omit an entry of the continuances, which by the coli 
of the court ought to be entered. R. 1 Rol. 200. l. 5. 
Or, miftake in a matter of courſe; as, in the direction «f 4 
writ, &c. Vide ante, (D. 3.) | 

Or, miſenter, or in part omit a matter which he ought tot 
ter of bimſelf. 10 H. 7. 23. b. though it be ſubſtance. 


Otherwiſe, if he totally omit it. 10 H. 7. 23. 6. 5 * 
2 ended. 
(T.. 4.) Miſpriſion of a Word not Latin. Others 


So, if ie miſtake a word not Latin, for Latin. Vide ante, ( D. 2. 
Ss a Latin word, for another like it in ſound. Vide anit 
> 5 Ba | 
( Or, . one name for another like it in ſound. K. 1 K. 
+ 5 8 5 5 lice 
Or, omit a Latin word, leaving a blank for it, with ng of the 
R. 2 Cro.'258. 7” Oe + 17 5 


AMENDMENT. 


| | 2 8 5.) Neglect to file Bail, &c. : 


$0, if he neglect to file bail, when it appears that the attorney 
vas allowed his fees for it. R. 1 Rol. 207. J 10. 206. J. 50. 

If in the entry of an eſſoin, he omit the action in which, &c, 
Femb. 2 Cro. 93. 3 | X pad 
If a man be committed in court upon the return of a cepi.corpus 

and the committitur is not entered upon the roll. X. 2 Rol. 112. 


(T. 6.) Razure made in the Record. 


So, if a record be razed and made vitious, it ſhall be amended, 
tbough the razure is felony. R. 1 Rel. 208. J. 5, 10. 


* hat ſhall not be called a Micpriſton of 
i l the Clerk, 85 1 pa 


(V. 1.) Ignorance. 


UT a default, which proceeds from the ignorance of the 
clerk, ſhall not be ſaid a miſpriſion. 1 . 
As if he miſtake the legal form of a writ ; as, precipe qucd 
reddat, for, precite quod folvat, or contra. 8 Co. 159. 6. 
So, if a writ be in the detinet only, where it ought to be in the 
det and detinet, or & contra. 8 Co. 159. Hut. 57. 4 
But now by the . 16 & 17 Car. 2. after verdict, it ſhall be 
aded, | | | | : 1 
Vet where it is uncertain, whether it onght to be the one, or 
tle other, it ſhall not be amended. Per Holt. Sho. 58. 
do the miſrecital of a ſtatute, though his inſtruction was right. 
Lnb. Hut. 56. Es 5 | 
So, if a diftringas iſſue, et quod apponat decem tales, this cannot 
be amended; for the decem tales ought to be added to the jury 
fummoned by the venire, and not to the difringas. 1 Rol. 199. 


lf a venire facias iſſue returnable at a-day before the tolle, it 
ſtall uot be amended. N. 1 Rol. 200. J. 41, 44 | 

[If a ſcire facias is made returnable on Friday, the morrow of 
Martin, when St. Martin's day 1s on Friday, it ſhall not be 
mended, Semb. Hillier v. Froſt, M. 7. G. Sir. 40t.] 
| Viherwiſe, if the award upon the roll was right, the writ ſhall 
e amended by the roll. R. 1 Rel. 200. J. 50. 201. J. 5, 10. 
205. / 5. Tel. 64. 2 Cro. 64. Vide ante, (C. 1, 2.) 7 


(V. 2.) Defect in Information. 


Vor a default, which proceeds from a defect of good informa- 
ten of the patty. BT | ; 
| 8 And 
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informing that A. B. was a knight. R. 1 Rol. 198. /. 35. 


be avoided. R. 3 Lev. 360. 


AMENDMENT 
And therefore, if a ſtatute - merchant is acknowledged by A. B. 
ormiger, who afterwards is made a knight, and then the ſtatute 
js certified in cbancery, and upon that a capiat is awarded, and 
returned againſt A. B. armigerum, and an extent thereupon, it 
ſhall not be amended ; for it was the default of the party, in not 


If A brings an action upon the cafe againſt B. quia crimen fe. a 
lonii ei impoſuit for ſealing the horſe ip/fius A. where it was in« 2 
tended iu def, this ſhall not be amended; for it is matter of fac 1 
which might be true. R. 1 Rol. 199. J. 45. 2 

If a writ be againſt H. mliuem et baronettum, and he is not 5 
baronet, or only a baronet, and not a knight, it {hall not be * 
amended. RN. 1 Vent. 154. | = 


[Writ of quare impedit, and declaration agreeable to inftruc- 
tions ſhall not be amended, though after fix months, and lapſe vill 
incur. Barnes g.] | 85 

[The court may give leave to amend a writ of formedon mif. 
taken in ſetting out the eſtate tail, on payment of coſts thereof, 
and of ejectment brought for the ſame lands. Scot v. Perry, P. 
11 G. 3. 3 Wil. 206:} FOE 5 | 


(V. 3.) Variance in one Part of the Proceeding from another Par, 
Nor a default, which proceeds from not having good regard 


to the former proceedings, which are not a warrant for the pro- 
ceeding in which the default is: as, if an original be taken out of 
the county of the city of Torl, and the declaration upon tbe im- 
parlance roll has in the margin civitas Ebor', but is, that the de- 
fendant apud villam novi caſtri ſuper tinam conceſſit ſe teneri, Ct. 
though the plea roll alſo be riglu, yet the imparlance roll cannot be 
amended by the plea roll, nor ſhall it be amended by the original 


tion in a 


R. Hob. 251. 1 Nol. 198. J. 55. By 55 2 
So, if the habeas corpora be to have the jury, ſummonil u 'Þ P 


curid nuper regine, and the diſlringas, ſummonitos in curid nal, 
it ſhall not be amended by the habeas corpora. R. 1 Rol. 159 
I'S. | | 2 
Bo, if a declaration upon the ſtatute 2 Ed. 6. 13. be fortithes 
de 20 acris, and afterwards ſays, de quibus 30 acris, no tithes are 
paid; this ſhall not be amended, there being no roll to warrant 
the amendment. -R. 1 Sid. 135. 8 „ . 

So, if an attorney makes a roll for an imparlance roll, &. ic 
order that the record may be amended by it; after motion for 
the amendment he ſhall be puniſhed, but the amendment ſhall oo! 


Mot. 
Meanor 1 
cauſe nc 
ended, 
Waich Wa 
2 
[Rejoi 
boned by 
J. R. H. 


(L) Dt 
en, o 
by it 


O, no 
ment 


() Form. Uhat wall be called ſo. 


M ATTER of form is ſuch matter of courſe, as tb* 
clerk may ſupply without any information of the part. 
K. 5 Co. 35» b. A 

| 5 
| | Vol. I. 


AMENDMENT. 


80, if the clerk does not purſue his inſtruction, or that which 
che roll to the ſheriff of S. and in the writ the word vicecomiti is 
omitted. R. Cro. Car. 559. Vide ante, (T. t.) 12 


ty in general appears as, if a man plead a deſcent to him, as 
heir, without ſhewing, how he is heir. R. 1 Lev. 190. 
[So a writ of covenant of lands in inſula Antegoa in America, 


amended by ſtriking out in America in partibus tranſmarinis, as be- 
1. C. B. Fort. 186. ] 
(Y Mhat not. 


be amended after trial, though omitted by the neglect of 
the clerk.: as, in debt againſt the heir, if it be omitted in. the 
declaration, that he bound his heir, it ſhall not be amended after 
106i, Semb. Jon. 199. # 7 


by which the Amendment thall be made. 


0 a thing not material ſhall no: be amended, where there 
is nothing by which it may be amended: as, if the defen- 
Gant to a bill in B. R. againſt him as knight, plead that he is 
heronet; it cannot be amended after replication, though an addi- 
tion in a ſuit by bill is not neceſſary. R. 1 Sal. 50. 
f judgment upon the n prius roll be in miſericordia, where 


Kc. 211. 

[Motion refuſed to amend an great of a fine for a miſde- 
neanor in court, by adding the place where the man lived, be- 
auſe no record to amend by. EAtreat on an indictment, ſo 
mended, becauſe there was an addition in the indictment, 
much was a record to amend by. Rex v. Abp. of Camerbury, 
2%. T. 1718. Bunb. 24.] | 


J. R. H. 205. J 


e the Jury kubjeſted to an Attaint 


O, no amendment ſhall be after verdi, where the amend- 
ment alters the iſſue tried, or fubjects the jury to av attaint. 


dueht to warrant his procreding: as, if a writ be awarded by 


ing matter of form only. Forfter v. Pollington, T. 8 9 G. 


7) No Amendment, where there is nothing 


(Rejoinder in the paper book may be amended, | by the draught 
igued by counſel (being verified by affidavit.) Anon, H. g G. 2. 


7) Or, where the Jſtte tried will be alter- 


80, default of preciſe certainty is but form, where the certain 


im partibus tranſmarinis, in St. Mary, 1/lington, in com. Surry, © 


RYT a thing material to the action being omitted, ſhall not _ 


the plea roll is capiatur, it ſhall not be amended by the plea roll. 


Vo. I. 2 Ii 25 (24) | 


1481 
As, the day, or year, in a tranſitory action. Lat. 165. 85 


AMENDMENT. 


(2 4.) At. what Time an Amendment ſhall je 


HEN an amendment ſhall be allowed by the rule 
'Y of the court. Vide in Pleader, (C. 6. 
An amendment may be made of a record, after error allowed. 
R. Poph. 102. N „ 
Though error be aſſigned for the ſame point. R. Lat. 162. 
An amendment ſhall be allowed after error, ſo long as a c. 
tiorari lies for diminution. R. Fon. 9. 8 
But, if an amendment be after error, the plaintiff in error 
ſhall have cgſts, if he proceeds no further; otherwiſe, if he does 
proceed. 3 Lev. 361. 2 Mod. Ca. 234. 8 | 
The locus in quo, may be amended after plea in abatement. 
Str. 11, “* 2 1 
* So, an information may be amended in the addition aſter 
plea in abatement. Acc. Ld. Raym. 1472. Cont. Ld. Rayn. 
1307. | MEE | 
| % But not after iſſue joined on ſuch plea. Id. 859. * 
[The declaration may be amended on payment of coſts, after 
verdict ſet aſide, and new trial granted. Turvil v. Aynſwerth, 
M. 1 G. 2. Str. 787.] e 
* Bit after new trial granted, the record cannot be amended 
by ſtriking out pleas, for that may vary the queſtion to be ſub- 
mitted to the jury. 2- Bl. Rep. 920. * 5 7 
An amendment may be after error brought without pay. 
ment of coſts where the writ of error is brought too ſoon, Id 
Raym. 95, * | 
* After judgment, declaration in trover may be amended, by 
inſerting defendant's name where it was omitted. Id. Ron. 
116. * ; | 
. [Jadgment on an action for a falſe return of member of pat. 
liament, may be amended (by adding a continuance and nie- 
cordia) after error brought; for nothing is excepted out of flat. 
9 II. 6. c. 12. but appeals and indictments of treaſon and felony. 
Plaintiff may aſſign errors de novo, Wathin Williams v. Midde- 
ton, P. 18 G. 2. Str. 1227.} 5 1 
[The court will not ſuffer a ſide bar rule to amend, to ſtand, 
if obtained without diſcloſing all the circumſtances, though i i 
right in itſelf. Symonds v. Parmenter, P. 18 G. 2. 1 Wil. 86.) 
[Lf plaintiff's attorney enters an appearance for defendant not 
of age without guardian, though he has notice of it, and defendant 
pleads, and plaintiff proceeds and ſets down the cauſe, yet be 
may have a rule for defendant to plead by guardian in fix day 
and to amend the record accordingly. Shipman v. Stephens, . 
30 C. 2. 2 Will. 50. b g 
[ But if he had proceeded to judgment, though without notice 
that defendant was under age, and afterwards error being brought, 
he would not have had leave to make the record right. 6 
[If on affumpfit for money lent to a third perſon, verdiR for 


plaintiff, and judgment arreſted becauſe afſumpſit does not oi 
| | | : mo 


, , 


AMENDMENT. 


money lent to third perſon, plaintiff brings error, and produces 
in original writ purchaſed linee, in which the count is for money 
1 and advanced to third perſon ; he ſhall not have leave to 


mend the declaration by it. Marriot v. Lifter, M. 3 G. 3. 
2 Wilſ. 147. 


[Judgment roll amended from ought to, to do recover; after 


ercor brought, and in nullo pleaded. Barnes 7. | | 
[Avowry may be amended in the ſum, after demurrer in the 
aper, on colts. Barnes 8. | 


) 


[And after argument on demurrer, on the form, but not on 


the merits. Barnes 9. ] = | 
[Continvance on roll after judgment on demurrer. Barnes 3.] 
[Fine, in form, after error brought. Barnes 216.] 


[Declaration after demurrer, on coſts, but not on imparlance. 


Barnes 6. ] | | 
Venue changed after plea, on coſts. Barnes 6.] 


[After plea roll filed, declaration cannot de if it will 


Wace the roll. Barnes 8. ] . 


Ca. ſa. amended by judgment, in the name, after executed. 


[After judgment for plaintiff on demurrer, replication may be 
mended by concluding to the country inſtead of averment. 
Barnes 5. | | 

[After writ of inquiry executed, plea may be amended, on 
colts, and bringing into court the damages found. Barnes 15.] 

[So the writ itſelf, by - ſtriking out a defendant's name. 
Barres 16.] | | 4 5 

[Final judgment on verdict, after error brought, and record 
tranſcribed, but not carried in. Barnes 18.] 

[After ſecond term, new count added, on coſts, and liberty 
to plead de novo. Barnes 19. 

[New pleas ſhall not be added, if the title is in queſtion, and 
te cauſe to be tried at fittings after term. Barnes 19.] 

Declaration, after iſſne joined, notice of trial, and motion 
judgment as in caſe of nonſuit, on terms. Barnes 317.] 


VP 


0 By what Court an Amendment ſhall be. 


RIGINAL writs, though they iſſue out of chancery, 


are to be amended by the court where they are return- 


. Forſſer v. Pollington, 7 2 9— G. 2. C. B. Fort. 186.7 


lf error be in B. R. of a judgment in C. B. the record being 

endable, may be amended in B. R. as well as before in C. F. 

9 H. 6. 15. 3. R. 1 Rol. 209. l. 45. 2 Rol. 471.0. 

0 162. Poph. 102. oh 

And after error brought in B. R. the record, before removal, 

if de amended in C. B. Semb. 2 Cro. 628. Hard. 505. 
e | 


» after a miltitur entered upon the recon. R. 1 Rol. 

9. J. . g — 

and, after the record certified. N. Hard. 505 · 
1 | 
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| Thompſon v. Slicer, P. 14 C. 2. 


ſtatute 32 H. 8. 30. as well as in ſuperior. R. 1 Sal. 


AMENDMENT. 


So in error upon a judgment in a guare impedit before. juſtices 

of aflize, Hob. 327: Hut. 43. \ 
So in error upon a judgment in Treland, the record may be 

amended in B. R. R. 1 Vent. 217. Berne v. Berne, M. 8 6. 2. 
4 B. M. 2157. * Coup. dai, 
844. * | | | 

So, if error be brought in the exchequer chamber of a judp. 
ment in B. R. and the tranſcript of the record certified (for the 
record itſelf remains in B. R.) the record may be amended in 
B. R. and the party may alledge diminution, and ſo make the 
amendment appear in the exchequer chamber. R. 1 Rol. 206. 
J. 45. 2 Cro. 628. * Str. 837. * 

Or, the clerk of B. R. may go into the exchequer chamber, 
and amend the tranſcript according to the record. R. 1. Aal 
208. J. 50. Hard. 505. Semb. 2 Bul. 149. 

So it may be amended in the point aſſigned for error. R. 
1 Rol. 209. l. 10. . Lat. 162. 5 ER 

Or, the clerk of the errors may go into B. R. and there amend 
the tranſcript by the record. R. 1 Rol. 209. l. 15. 

Or, upon ſhewing the amendment in the exchequer chamber, 
judgment ſhall be affirmed, without an amendment of the tran{ 
cript. K. 1 Rol. 209. J. 25. | 

So, where there is no entry upon the record, the clerk may 
make. an amendment of a thing-amendable. R. Lat. 165. 

So the court may amend, if there be cauſe, after entry upon 
the record. Lat. 165, 166. | 

| [Buperior court where error is brought cannot amend, unleſs 
they have the ſame matter to amend by as the inferior court hath z 
but will, ex delito juſlitia, ſend a certiorari to inform the con- 
ſcience of the court, e. g. to know if there are continuanees. 
Rex v. Ponſonby,” T. 24 & 25 G. 2. 1 Wilſ. 303.) 

So, an amendment may be by the courts of Malts, though 
there be a provifo in the ſtatute 8 H. 6. 25. that it ſhall not ex- 
tend to proceſs in Maler; for the ſtatute 27 H. 8. 26. repeil 
this proviſo. R. 2 Sand. 40. ED 

So B. N. may amend a record there in error, by the recort 
of C. B. brought by the officer, without coſts; for it is & 
courſe, to ſave the charge of a certiorari to remove the origin 
or diminution alledged, and colts ought to be prayed upon tic 
amendment of the record in C. B. Per Holt, 1 Sal. 49. - 

Bat, upon error in B. R. of a judgment in an inferior cout, 
the record ſhall not be amended in B. R. R. 1 Rol. 209. {5% 
210. K. cont. Cro. El. 435. > 5 

Nor, upon error in C. B. ſhall it be amended there; for it's 
* uſual to amend the errors of inferior courts. R. 1 Not: 209: 
. FO 5 

But the tranſcript of a record in error from a baſe court 3) 
be amended by the record below, to be produced before the mal 
ter. 1 Wile 337. 4 O : _ 

So a diſcontinuance in an inferior court, whereby the 2&9 
is out of court, ſhall not be amended. 4 Mod. 86. 


Yet diſcontinuances in inferior courts ſhall be _ q 


r ew - * * 
x 9 * * = 
4 


AME N DM ENT. 
where the diſcontinvance is only in the proceſs or pleading. 
4 Mod. 36. R. Sho. 19. 7 NG 


1 


of record in England or Wales, judgment ſhall not be ſtayed, or 
reverſed for any default of form, or ſubſtance, in any bill, writ 


original or judicial, or variance from the declaration, or other 


proceedings. | | | : 
So an amendment cannot be made by the clerk in a matter 
amendable, without the order of the court; and if he does it, 


he may be committed. Fon. 302. 


body of it. Barnes 15.] 


or quarter ſeſſions may rectify defects of form in appeals. * 
But they cannot amend orders by adding new averments. 
Hr. I 158, * a 


Ca. 163. * 


Amendment do not extend. 
{2 C. 1.) Appeals, and Indictments. 
V the flatutes 8 H. 6. 12. and 1 5- which enable an amend- 


ater verdict; appeals, and indictments, and the proceſs on them 
n excepted, wwz. appeals, and indictments for treaſon and 
clony. 5 8 | 
And therefore, the court will got amend a judgment upon an 
nditment entered contrary to the minutes. R. 4 Mod: 396. 

Nor, a verdict. 1 Sal. 47. 53. 5 . 

— - an appeal, the appellant fhall never be allowed to amend. 
4 Med. 150, Fa 

Nor, the appellee: and therefore, where a plea of conviction 
yon an indiment omits the authority of the court, it ſhall not 
tt amended, R. 4 Mod. 158. 

But by the common law, an indictment was amendable in 
the ſame term in a ſmall miſprifioa. Yide ante A. à in the cap- 
on of the indictment. Ld. Raym. 968. # a 


vent. R. Holt Dub. Sal. 47. | 
But a count cannot be ſtruck out by amendment, for that 
8 the finding of the grand jury. Str. 1026. * 


(2 C. 2.) A&ions and Informations on Penal Statutes. 


80, by the J. 21 Jac. 13. and 16 C17 Car. 2. 8. actions 
And 


ud informations on penal ſtatutes are excepted. 


And now, by the &. 5 Geo. 13. Aſter verdict in any court 


[A judge's order to amend mult contain the particulars in the 
* By the fat. 5 E. 2. c. 19./. 1. The juſtices at the general 
Nor by altering any thing relating to the merits. Bur. Ser. 5 


2 C,) To what Caſes the Statutes of 


meut of a miſpriſion of the clerk in affirmance of the judg- 
nent, and by the ſubſequent ſlatutes 32 H. 8. 30. 18 El. 14. 
21 Fac. 13. and 16 C17 Car. 2. 8. which enable amendments 


So, a plea to an indictment when filed, but not upon record, 
be amended ; for the court has power over all before judg- 


* 
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Jon. 420. 


And therefore, an action by qui tam, &:. or an information 
by a common informer, is not within the ſtatutes of 1 55 
R. 1 Sal. 325. Cont. as to the action by gui tam, Wc. þ 


ee, OE IN, 1 8 
8o an information of intruſion by the king is not within the 


| Rlatutes of jeofails ; for the king is not named, and ſhall not be 


bound by them. Cro. Car. 312. 2 
Nor, a quo warranto. R. per three Judg. Cro, Car. zu. 


' Per two judg. Hale, cont. 2 Lev. 139. But now, by the ft. 


Ann. 20. it ſhall be amended. | 85 
But by the common law, a ſmall miſpriſion might be amended 


in an information for perjury. 1 Lev. 189. Vide ante, (A.) 


So a miſpriſion in the caption may be amended in the ſame 


term, that the indictment is removed, but not in another term. 


1 Sand. 249. 

So an information and plea thereto, or to an indictment, may 
be amended by the difcretion of the court, before entry upon re- 
cord. 1 Sal. 47. R. Skin. 336. | 
[Information for a criminal miſdemeanor may be amended by | 
the common law, after the record is made up and ſealed, by a 
judge at chambers, on hearing both ſides, without defendant's 
conſent. N. v. Wilkes, T. 8 G. 3. 4 B. M. 2527. where this 
point. is diſcuſſed at large.) | | 

So every thing amendable in a civil action by the common 
law, ſhall be now amended in a criminal caſe. R. 1 Sal. Ft. 

So in an indictment for a nuſance, omiſſion of the ſimilier in 


joining of the iſſue ſhall be amended. R. 2 Rol. 59. 


So, an omiſſion of a continuance at the time of trial. Semb. 


* But a diſcontinuance cannot be amended in a criminal caſe, 
for that was. not amendable at common law. As where the 
diſtringas is teſted the day after the return of the venire. Id. 
Raym. 1061. . . 

So, by the ff. 16 © 17 Car. 2. 8. An amendment ſhall be 


allowed in an action or information, which concerns the cultoms 


or ſubſidies of tunnage and poundage. | 
[Information was laid, that tea was imported between, Oc. and 


the day of exhibiting the information (which was the very day 


of the ſeizure;) and leave was given to amend, by making it 
next day. Baldwin v., in Scac*. M. 1719. Bunb. 49. 
Information of ſeiſure for importing brandy and rum in caſks 
under 60 gallons, amended, by making it as to the rum under 
20 gallons. Brooke v. Day, H. 1733. Bunb. 334] 
If the indenture of appraiſement is dated before the writ of 
appraiſement, and the information on a ſeizure, it may 
amended after verdict. Semb. per cur. Kennet v. Lloyd, in Sear”: 
Ho 1719. Bunb. 58.) | . : 
© [Information on act of navigation amended, by changing the 
word ſilks. to goods. Edgell v. Decler, P. 1728. Bunb. 25 2 


But it ſhall not be amended by adding other goods. Till 


N bl 


AMENDMENT. 


r[nformation for killing a hare may. be amended, by altering . 


the pariſh where the offence was committed. Howel v. Fames, 
p. 20 G. 2. 1 Wille 163.] Ds, 


Declaration in a gut tam, ec. may be amended. /. IW. - | 


Wyme v. Middicton, P. 18 G. 2. Str. 1227. Anon. M. 23 
C. 2. 1 Wil: 256-] 8 | | | 


[The defendant's addition may be amended after 'plea in 
abatement, on payment of coſts, Rex v. Seaward, H. 13 G. 


Sr. 739. Ld. Raym. 1412.] 


[Information for forging warrant of attorney to acknowledge 
ſatis faction on a judgment of Haſler, amended after ifſue joined, 


to Hilary, without coſts, (plaintiff a pauper) and without leave 


to plead de novo. Rex v. Charleſworth, T. 4 G. 2. Str. 87 r.] 
* So information may be amended after plea in abatement on 
payment of coſts, Str. 739. £d. Raym. 1472. * 


And by the ff. 9 Ann. 20. In mandamus, and information in 


nature of a quo warranto, and all proceedings thereon, for mat- 
ters mentioned 1n the ſaid aQ. | Jour 


80 an information by the party grieved will be within the ſta- | 


tutes of jeofails. 1 Sal. 325. 
* But the court will not permit an amendment of an infor- 


mation in the venue, as if an aſſault be laid in Middleſex, they 
will not permit an amendment by laying it in London. Str. 
11.5 
[Where „lat. gives a remedy to the party grieved only, it is 
not to be conſidered as a penal action, and it is therefore amend- 
able (as hue and cry.) Marrick v. Hundred of Offulfton, H. 11 
C. 2. B. R. H. 409. _ | 
[But the court will not ſet aſide a non pros, regularly obtained 


by defendant againſt a mere common informer, (on the ſtatute 


of uſury; though perhaps it would, if it was the party injured. 
Bnet v. Smith, M. 31 G. 2. 1 3. M. 4ot.]J 0 


(2 C. 3.) Proceſs to Outlenry, 


So, by the ff. 9 H. 5. 4. confirmed by 4 H. 6. 3. which ena- 
bles an amendment of a miſpriſion of the clerk in proceſs, &c. 
a record, or proceſs, upon which any one is outlawed at any 
man's ſuit, is excepted. | 


And by the ſtatutes 21 Jac. 13. and 16 F 17 Car. 2. 8. and 


tte other ſtatutes of jeofails, outlawries for treaſon and felony. 

But where there was a miſprilion of the county where the 
funt9 exafus was, a certiorari was awarded to the coroner to 
certify where it was, and upon his return it was amended. 

210. N 


[If on action by original on bill of exchange againſt H. and 


L. jointly, 4. appears, B. is outlawed, which plaintiff ſhews in 


lis declaration A. pleads no ſuch record of outlawry ; plaiotiff 
plies there is ſuch record ; if there is a miſtake in it, it may be 


mended on motion, and defendant plead de novo. Symonds v. 


Parmenter, P. 18 G. 2. 1 Wilſ. 86.] ( C. 4.) 
| 2 C. 4 
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AMENDMENT 


Whey | (2 C. 4.) Writ of Error. 


So a writ of error ſhall not be amended, though it be only the 
miſpriſion of the clerk ; for all the ſtatutes of jeofails enable 
amendments in affirmance of judgments, not for the reverſil 
R. 5 Mod. 16. 69. 1 Sal. 49. Garth. 520. OY 


So, if a ſcire ſacias in a writ of error recites a judgment for : b 
two meſſuages, when it was only for one ; it ſhall not be amended. tc 
R. 1 Sal. 52. 1 : DES Bu 
So in a ſcire facias upon a judgment, if there be a miſprifon ( 
in the name of the party, or other part of the record, it cannot y 


be amended. . 1 Sal. 52. for the writ may be good ſor ano- 
ther purpoſe. Mod. Ca. 310. WY 88 
But, for a defect in the writ itſelf, it ſhall be amended. Mid 

So, now, by the „. 5 G. 13. Variance from the original 
record, or other defect in writ of error, ſhall be amended, and 
made agreeable to the record, by the court where the writ i 
returnable. ZE | | 
And the amendment ſhall be without coſts. F. g. 268, 
Str. 863. * 1 : * 

As, if a writ of error ſays, ad dampnum of the plaintiff and of 
A. the heir of B. where B. died after the judgment; the addition 
ſhall be rejected. F. g. 201. 8 „„ 
As in treſpaſs and falſe impriſonment againſt two, one only 
found "guilty ; writ of error in name of both; this may be 
- amended by ſtriking out the name of the defendant, for whom 
a verdict was given below. Cowp. 425. * | 
But a new party ſhall not be added to a writ-of error. [bid. 

* Where a writ of error is returnable before judgment given, 
It is not amendable by ft. 5 G. 1. c. 13. Str. 807. Ld. Ran, 
191. ; | 7 

CIf the writ of error does not deſcribe the ſuit by the names 
of all the parties, but of thoſe only againſt whom judgment, 
and who bring error, it may be amended br adding the names of 
the others. Lady Caſs v. Title, H. 12 G. Sir. 682. 

If after verdict in ejectment againſt a company and 4. 4 

dies, and error Jays the judgment ad grave damnum of the com- 
pany and the heir of H. and they jointly aſſign errors, it may be 
amended by 5 G. c. 13. by firiking out the name of the her. 
Sword Blad, Company v. Dempſey, H. 4 G. 2. Str. 892.] 3 

[If a writ of error be directed to an inferior court by a wrong 
name, it may be amended by the record. Collins v. I uxworlby 
„ 382. 1906-1 353533 
[If in ſcire facias quare execut. non, &c. the command is to 

have there the writ, and the names of thoſe by whoſe oaths e 
ſummoned, whereas the ſummons is not to be made by oat!» 
4 may "1 amended. Medly v. Stokes, M. 10 G. 2. B. A. AL 
H. 321. | c | | 
[The court may amend it ex officio. Gardner v. Mernei, P. 3 
46. 2. Sir. 902. Ld. Raym. 1587. | cl | 


Vide 


Fd: 1 


2 % 8 


If a ſcire facias on a recognizance againſt bail, recites the re- 


ih dgment on ſcire faciat is againſt four bail, and two only 


Ellis v. Paine, T. 2 C. 2 Ld. Raym. 1532. 

If there is judgment againſt two, and one only brings error 
t cannot be amended, for the fault is ſubſtance. RNadelig e. 
Burton, 7. 8 G. 2. B. R. H. 135.) 

[[f writ of error 1s returnable before judgment given, it can- 
not be amended. Wright v. Canning, T. 2 G. 2. Str. 807. 
Id. Raym. 153 1.) - | 


amendment of the Defett of a Court Boll, 
viii Copybald, (l. 2.) 
amendment of a Bill in Parliament. 
n l 
11 ( 
Vide Pleader, (2 G. 2.—2 W. 28, 49.—3 K. 23.—3 M. 36 
AMERCIAMEN . 


Prerogative, (D. 58.)—Sewers, (E. 7.) 
AMO VE AS MAN U 8. 
Vide Prerogative, (D. go.) 
ANCESTRAL ACTION. 
Vide Aion, (D. 2.) 


ANCIENT DEMESNE. 
(4) What Lands are Ancient Demeſne. 
AW lads mentioned in domeſdey book, -to be holden of 
aint angie. F. N. B. 16. D. 4 Jul. 269. 


-ord was in hac parte, whereas it ſhould have been in ea parte, 
i ſhall not be amended, Piper v. Thompſon, H. 1726. Bund. 


bring error, it is not amendable, and the writ muſt be quaſhed. 


dt Diftreſs, (B. 3.)—Leet, (O. 1, &c.)—Pleader, (3 K. ap 


a manor in the demeſnes of Edward the Confeſſor, are 3 
So 
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So all lands there mentioned to be holden of a manor in the ( 
hands of Edward the Confefſor, or William the Conqueror. F. V. z 41 
14. D. 2 Inft. 542. 4 1nft. 269. : 8 
So land may be ancient demeſne, though it be parcel of a many lord 
which is not ancient demeſne. 1 Rol. 321. I. 10. chiy 
Land in ancient demeſne is as ancient as the government, and N. 
their privileges muſt have commenced by act of parliament, 5h 8 
_ Hoh, 1 Sal. 57. | | My.” the | 
(B) Mhat Frank-fee, by 

| | | 

UT land mentioned in domeſday, to be in the hands of | 52: 
another perſon than the king, is frank-fee. F. V. B 0 

16. D. E DEI» by th 
So, land there not called terra regis, but terra cpiſci. 40 Ros 
Ed. 3. 45. Kit. 98. B. | ? __ 
The manor of ancient demeſne itſelf and all the demeſnes of it Or 
are frank · fee, and pleadable by the common law. F. NM. B. 11. het 
M. 1 K. 325.1. 10. 323.1. 43. 1 Sal. 56. 5 90, 
And therefore, all improvements made by the lord out of his he be 
waſtes, cannot he ancient demeſue. 1 Rol. 321.1. 15. wes 
So a copyhold of a manor is not ancient demeſne ; for it is pate ne | 
cel of the demeſnes of the manor. 3 Lev. 405. R. 2 Cr. 559. 0 


I Sal. 186. | 5 | 7 5 

And if the plaintiff ſays, that the land is held ut & naneris, 4 51 

but is copy hold, it will be repugnant. 1 Sal. 185, 6. _ 

| So land, held of a manor, which is ancient demeſne, may be 

frank-fee. 1 Rol. 32 1. I. 11. See 11 Hen. 4. 86. per cur. 

Yet if frank-fee be recovered in a court of ancient demeſne, it is a 
diſſeiſin. 30 Ed. 3 Af. 3. 4 H. 6. 79.“ 

As, if it be held of ſuch manor by chivalry. F. N. B. 14 C. 


80, if 
courts 11 


FN. B 


. | | 80, if 
(C.) When they become Frank-fee. Rl. 
| TR out 

(C. 1.) By Act of the King. 10 3 

7 r, a 


O, if land, which is ancient demeſne come to the king, it be. oped 
comes frank-fee. 1 Rol. 324. J. 35. | : yh Wl 

And ſo remains, though the king afterwards grant it to a ſub- | * 
ject for life, or in fee, with rent, or without rent reſerved. Hol On de 
324. J. 40, 42. 326. J. 6. F. NM. B. 13. C. ; "R =" 
And therefore, to prove land frank- fee, it is ſufficient to ſhe my 
the feoffment, or charter of the king. F. N. B. 13. C. 10 A 
Or, that it is held of the king, as of another manor or bonou!, e th 
Se. F. N. B. 13. C. | ut if 


Take his 

lenant ple: 
dated, th 
vich the 
Meed ag 


(C. 2.) By AR of the Lord. 
So, if tenant in ancient demeſne enfeoff his lord, the land be · 


comes frank- fee. 8 | 
Or, if the tenancy eſcheat to him. 3 0s, 


ANCIENT DEMESNE. 
| Or, if the lord diſſeiſe the tenant. 1 Rol. 32 5. J. 5. 
4 Inft. 270. 25 5 N 8 

80, if before the ft. 18 Ed. 1. 1. quia emptores terrarum, the 
lord enfeoffed another of the land holden of his manor to hold by 
chivalry ; for all land in ancient demeſne is by ſocage only, F. 
M. B. 14. B. C. 13 D. 4 Inſt. 270. 


the ſervices are thereby extinct. 1 Rol. 324. J. 45. 326. J. 7. 
Or, releaſe to the tenant all his right in the tenancy. 1 Rol. 324. | 


Jo. 4 Inf. 270. 3 1885 | 
Or, confirm his eſtate to hold by other ſervices. 1 Rol. 324. 


3 | | 
on, by leſs or the ſame ſervices; for afterwards he ſhall hold 
by the deed. 1 Rol. 325. l. 23, 25, 30, 32. | 
So, if the lord enfeoff another of the tenancy, ſaving the an- 
cent ſervices. 1 Rol. 325.1. 123. . 
Or, leaſe to him for life, though it be without deed. 1 R 
524.40. 55 3 
So, if the lord grant the ſervices of his tenant to another, and 
the tenant attorn. 1 Rol. 325. l. 2. 4 Inf 270 
$9, if the lord acknowledge a fine in a monſtraverunt, and 
thereby abridge the ſervices. 1 Rol. 325. l. 20. ED 
So, if the lord acknowledge a fine ſur conuzance de droit come 
n Sc. of the tenancy. 1 Rol. 325. J. 37. e 
Or, join with the tenant in a fine of the land upon a warrantia 


dane. 1 Rol. 325. J. 35. 
(C. 3.) By AR of the Tenant. 


So, if land, which is ancient demeſne, be recovered in the king's 
courts in a præcipe guad reddat, or an aſſiſe, it becomes frank fee. 
F. V. B. 13. C. 1 Rol. 324. J. 21. | 

59, if a fine or common recovery be levied of it. F. N. B. 13. C. 
Kl. 324. J. 13. 4 Inſt. 269. | | 

Though it be a fine ſur grant & render, without execution. 
Kal 324. I. 15. VVV N 

On a ſine upon releaſe with warranty; for the tenant is 
elopped by it. 1 Rel. 324. . 17. | 

Or, without warranty. Dub. 1 Rol. 324.1. 23. | 
Though the fine be erroneous : as, if it be levied without ori- 
pal, Kc. for it is only voidable. «1 Rol. 324. J. 28. 

Though the fine be of land in ancient demeſue holden of a manor 
the king. 1 Rol. 326. N. | : | | | 

d if a plea be removed out of the court of ancient demeſne, 
becauſe the lord denies right. R. 1 Rol. 325: J. 17. 

But if in a writ of right cloſe in ancient demeſne, the demandant 
Take his proteſtation to ſue in the nature of aſſiſe of ward; the 
(enant plead in abatement of the writ, and by judgment it is 
Rated, the demandant bringeth a writ of falſe judgment, in 
vbich the writ is affirmed to be good, the court of C. B. ſhall - 
Moceed as the inferior court ſhould have done; and although 


judg- 


Yr, 


80, if the lord enfeoff another of the tenancy by charter; for 


%. 
> , 
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= | judgment be. given to recover the land in the C. B. yet the land 
is not frank-fee, but remains ancient demeſne, becauſe the beginnin 
and foundation thereof was in ancient demeſne. 4 Inſt. 270. 


If after the land be made frank. fee, there be a recovery of it i Sc 
| the court of ancient demeſue, it is coram non judice, and void. rema 
Do > We | e 

N - | cover 
But, if the lord diſſeiſe his tenant, the land becomes frank. ce he be 

only at the election of the tenant. F. N. B. 12. E. 1 Rd, 325. 80, 

833 : . 

lf the king grant a manor of ancient demeſne to another, the $o, 

lands, held of, the manor are not frank-fee. 1 Rol. 324.1. zo. l. 

So, a fine in the king's court in a evarrantia cburtæ does not Ane 
make the land frank. fee; for the land does not paſs by it, has in 

;-Rob 2346 25 n= | | Ane 

S0, if the tenant plead to a real action in the king's court, the de. 

land is not frank; fee till judgment there. 2 Rol. 325. l. 50. The 

So, a judgment in the king's court, upon a falſe judgment in Aal. 
the court of ancient demeſue, does not make the land frank. ſet. So, | 

Kit. 97. a. 4 Inft. 270. | 5 ; pithin 

5 | | . 4 . within | 
(E) How reſtored to be Ancient Demeſne. 2 
| * 3 3 . 9 

(E. 1.) By Ceſſer of the Act which made them Fraik-fee. 0 b 

And if land become frank- fee by any act, when that ad is de. And! 

termined, or avoided, it becomes ancient demeſne again: a, if * "7 

land in ancient demeſne come to the king, and afterwards be re- = . 

» granted to be held of the manor again. Hit. 97. 6. 9 ü 65 , 
If the lord releaſe his tenant from the ſervices for a certain time, T7 , 
after the time expired the land is ancient demeſne again. 1 Rel. 325, Th xe: 

J. 47. | | | | 

905 if he confirm the eſtate of the tenant for his life, after bi 0 713 

death it is ancient demeſne again. 1 Rol. 325. l. 2 1 bes 

So, if he confirm the eftate of a diſſeiſor of his tenant, aſter . f 
the entry, or recovery of the tenant, it is ancient demeſne agu. ny 1 F 
1 Rol. 326. L 14. : | [the r 
So, if the king ſeize the land and grant it to another, after the Kube 
patent repealed, it is ancient demeſne. 1 Rol. 326. J. 2. hy p 
So, if by feoffment, &c. it be made frank-fee, it ren 1 
ancient demeſne as to all, who claim paramount, 1 Rol. 32 vn, ( f 
. 20. "Ep" ; | - conh — The for 
If che tenant in ancient demeſne enfeoff, and the king The for 
it, the lord may avoid it. 1 Kol. 326. J. 30. Ty = 
If there be a fine, or recovery of land in ancient demeſue held > "DPW 
the king, it may be avoided by writ of diſceit. 1 Rol. 327. J. bat the Fs 
"Cevery 


(Ez 


ANCIENT DEMESNE. 
( E. 2.) By Writ of Diſceit. 


So, if there be a fine, or recovery of land in ancient demeſnue, it 
remains 1 2 only *till it be reverſed by a writ of diſceit. 
5 26. .. ; | | < ; | 
go thi lord may have a writ of diſceit to avoid a fine, re- 
covery, or judgment. F. N. B. 98. A. 2 Infl. 216. 10 Co. 50. a. 
4 if. 270. Tho, Ent. 448. Lut. 271. Mo. 6. 8 
And the lord may bave a writ of diſceit to annul ſuch fine, thoug 
he be only tenant for life in the ſeigniory. F. N. B. 99 E. 
So, after his death, he in the reverſion ſhall have it. F. V. B. 


17 a termor ſhall have it to avoid the fine, for his time at leaſt, 
Al. 327. . 7. Semb. Lut. 713. 5 15 

And therefore, it is not neceſſary to ſhew, what eſtate the lord 
has in the manor. R. Lut. 713. 1 Sal. 210. on | 

And if his eſtate be determined, it muſt be ſhewn on the other 
fide, 1 Sal. 210. : £ 

The lord may have a writ of diſceit within a year, or after. 
Rl. 327. 2, 

So, he may have it twenty years after, or more; for it is not 
vithin the ſtatute 4 H. 7. or 32 H. 8. nor barred by non- claim 
vithin five years. Pl. Com. 370. 3. Vide in Fine, (I. 1, &c.) 

[Writ of diſceit by the king, after upwards of 59 years. Rex 
i. Mead, M. 28 G. 2. 2 Wilf. 197.) *' . 

80, he may have writ of diſceit, though the remainder in fee be 
limited to the king. Semb. 3 Leo: 12. | 

And if land, of which a fine is levied, be part in ancient de- 
aii, and part out of it, it ſhall be reverſed for the part in ancient 
dmefne only. 1 Rol. 327. R. I 

But if the lord of the manor, after the fine releaſe to the co- 
guzee, he ſhall not have a writ of diſceit. 3 Leo. 12. : 

The writ of diſceit may be againſt the terre-tenant, and all who 
le any eſtate in the land in poſſeſſion, reverſion, or remainder. 
at, 713. | | 8 | "83. | 
Or, againſt the terre-tenant, and the conuzors and conuzees of 
tte fine, J. ut. 713. Berd. pl. 94. 1 Sal. 210. 1 
And if the conuzor or conuzee be dead, it may be againſt his 
er. R. Lut. 713. 3 Lev. 416. 1 Sal. 210. 

fche terre · tenaut be named in the writ, it is ſufficient, though 
te others are omitted ; for the others may be warned by ſcire 
rt. Semb. I. ut. 713. Tha. Ent. 449. | 
If _ defendant dies, the writ does not abate. Fide in alate- 
Ent, ( „35. 5 | . 

The form 00 a writ of diſceit. Vide Lut. 711. 759. 
(he form of the count upon it. Vide Lut. 751. 
The count may. ſay, that the plaintiff is ſeiſed of a manor of 
nent demeſne, that lands there are pleadable by writ of right cloſe, 
Wt the defendants or thoſe under whom they claim, levied a fine 
mrecorery in C. B. ad exheredationem, Sc. Tul. 751. 


„ 
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And it is not neceſſary to ſay, what eſtate the plaintiff has in 
the manor. Lut. 713. 1 Sal. 210. Pide ſupra. | 
So it is ſufficient to ſay, that the lands are pleadable is cri, 
manerit, without more. Lut. 713. 5 
Or, in curia manerii per parvum breve de reflo clauſo. Lu. 116 
Or, in curia manerii before ſuch ſuitors, &c. Lut. 713. 
But a fine of lands in ancient demeſue cannot be annulled by a 
ſcire facias brought by the lord, directed to the juſtice of the ſane 
court, but he ought to proceed by an original writ of diſcei. 


R. 3 Lev. 419 = of h 
To a writ of diſceit the defendant may plead, that the manor i pure 
frank-fee abſ/que hoc quod eft de antiguo dominico. | ouph 
That the land was placitabilit ad communem legem, and not fer 4 In} 
parvum breve de reflo.. 2 Inft. 217. 4 
Or, the defendant may confeſs the action. Lut. 752. ont ot 
[If defendants confeſs the declaration and writ of diſceit to be few] 
true by their plea, and the lord, who ſues, remit the damages, 2 Inf 
he may have judgment on motion. Rex v. Mead, M. 28 C. 2. But 
2 MY 17]. - | | 
* But all the parties to the recovery, demandant, tenant, and F. 2 
/vouchee, muſt be before the court. 2 BY. Rep. 1170.“ 

If a fine or recovery be avoided by writ of diſceit, it ſhall 80, 
be totally avoided, aud the tenant reſtored to his land again, parliam 
4 Inſt. 270. „ ; 

And the parties to the fine or recovery ſhall be fined and in- 
priſoned for the diſceit upon the court. 4 nfl. 270. 
| [For ſuffering a common recovery of lands, being ancient d. 
meſne, whereof the king is now ſeiſed, defendants confeſs the So, t] 
action, the king's attorney remits the damages and prays judg- bp parliz 
ment, the court give judgment riff, no cauſe is ſhewn, and 4 bft. 2 
judgment entered. Rex v. Firebrace, Rex v. Comyns. Barnes 258.) 

So, if a fine be annulled by a writ of diſceit, it ſhall be void, 

not only quoad the lord, but to all intents; for it was, coram non 

judice, and the conuzor ſhall have the land again. Per Liu. & 80 fro 
Needham 8 Ed. 4. 6. a. Bro. Ancient Demeſne 39. F. N. B. 98. ks, or 
A. 1 Rol. 327. S. Cro. El. 471. R. Lut. 713. 4 Inſt. 270. B.A. 
1 Sal. 210. 3 Leo. 12. 5 * 

If part of the land in a fine be ancient demeſne, part frank-ſee, And th 

it may be annulled for part. 3 Leo. 120. 155 5 ied, as 
Vet if the conuzee has a releaſe or confirmation of this eltate on 
after the fine, it ſhall be good. F. N. B. 98. A. 3 Leo. 12. 28. ). 
And after reverſal of the fine, the heir of the conuzor ſhall not $ the! 
enter upon the tenant of the freehold, without a ſcire fac. t it ſeen 
R. Cro. El. 472. 1 Leo. 290. Semb. 3 Leo. 120. Bll 322, 
„ 8 | Ard tho 
me, Yet hi 
but tenat 


M toll, {5 


(F) Chat 


ANCIENT DEMESNE. 


have. 


(F. 1.) Shall be exempt from Juries. 


huſbandry upon his demeſnes, and ſtocks for the proviſion 


dure, till, reap the corn upon the land, &. and therefore they 

ought to have many privileges. 2 /nft. 542, 3. F. N. B. 14. C. 
[nft. 269. 8 ä | 5 

f 2 ri BOY they ought not to be impanelled upon a jury, 

out of the manor of ancient demeſne, if they have no other lands 

dewhere, for which they may be charged. F. V. B. 14. E. 

: Infl. 542. 4 ſnft. 269. Doug. 190,* EE 
But, they are not excuſed from being conſtables. R. 1 Vent. 344. 


5, they ought to be exempt from the expences of knights in 
parlament. F. N. B. 14. E. 228. C. 2 Inft. 543. 4 1nft. 269. 


(F. 3.) From Tallage. 


do, they ought to he exempt from taxes, and tallages granted 
bf parliament, if they are not ſpecially charged. F. N. B. 14. E. 
4 ft. 269. N | 


(F. 4.) And from Toll, &c. 


do, from toll paſſage, or other duties for buying and ſelling in 
urs, or markets, throughout .all England. F. M. B. 14. E. 


do, from pontage, and like duties. F. N. B. 228. 

And this privilege extends as well to tenants who hold of a 
ve, as of the king. F. NV. B. 228. A. | 

to tenants in fee, for life, for years, or at will. F. N. B. 
us. D. 1 Rol. 322. C. Adm. Lat. 1146. | 


00 the lord himſelf ſhall have the privilege. F. N. B. 228. B. 

un ſcems that he ought to be tenant alſo and live there. 

id. 322. D. Sem. that the lord ſhall have it. Tul. 1146. 

| Ard though toll has been paid by the tenant there for a long 

ue, yet his privilege remains. 2 1ſt. 654. | 

ut tenant in ancient demeſne ſhall not have privilege to be free 

m toll, Se. where he trades generally as a com n merchant, 

only where he buys, or ſells goods out of his tenement, or to 

led there, or for the maintenance of his family within the 
EY ancient 


Chat Privileges the Tenants there - 
0) n 


c en conqueſt and ſince, the king had houſes of 


of his houſe, and his tenants there by their tenure ought to ma- 


F. 2.) Shall be free from Expences of Knights in Parliament. | 


1. J. 1 Rol. 321.1. 20. 2 Inft. 221. Lut. 1145. 4 Inſt. 269, 
B. 1 


495 


490 ANCIENT DEMESNE. 


ancient demeſne*. Semb. cont. F. N. B. 14. E. But the writ to he 
free from toll ſays, de bonis & rebus ſuis in eadem villa preflat 
F. N. B. 228. A. acc. g H. 6. 25. b. 19 H. 6. 66.4. Cont. ) H. 
44. 5. Acc. 2 Inft. 221. & Hill. 14 Ed. 1. there cited. 4; 
R. acc. 28 Elia. i Rol. 321. B. R. acc. 1 Leo. 233. 2 Ly, 10. 
Cro. El. 227. 85 : 5 : 
Tenant in ancient demeſue may have a writ gſendi quietus d 
loneo. F.N. B. 228. ne 
And all the tenants there may join in ſuch writ, as in a mw. 
ftraverunt ; or each may ſue it for himſelf, F. NM. B. 228. B. 
And may have an action upon the caſe for taking tol. 
2 Leo: 190. . 1 
And need not preſcribe for the privilege; for it is incident to 
their eſtate. Lut. 1146. e 
And it is ſufficient to ſay, that he is tenant and inhabitant within 
the manor of D. which is de. aniiquo, dominico, &c. Lut, 1146. 
T hat he ought to be fret from toll, generally, without ſaying, fir 
goods to be uſed there ; for if they are for merchandize, it ſhall he 
ſhewn on the other ſide. Lut. 1146. 


And need not alledge notice, that he was tenant in ancient 4 whe | 
meſue, though it will be more ſure to do it. Lut. 1147. ER 
Eo 000 | In at 

(F. 5.) Shall be ſued within the Manor, the land 


(F.5.) So, tenant in ancient demeſne ought not to be ſued, or com- 
When an- pelled to appear in any court out of the manor. 2 bf. 544. 
cient + Inft. 269. 3 : 185 
— - And therefore, in all actione, where a recovery againſt tenant 

in ancient demeſue, would make his land frank-fee, there ancient 
_ is a good plea. 1 Rol. 322. I. 19. | | 
8, in all real actions. 1 Rol. 322. l. 20. 4 Inft. 270. 
So in an aſſiſe. 1 Rol. 322. J. 33. 


but, 1 


In an _ for rent out of land in ancient demeſne. Dy. 8. þl.14 1 pea; 
Unleſs the aſſiſe be by tenant by ſtatute merchant, &c. where <p 


only the term is recovered. Vide poſt, (F. 6.) 
So, in actions where the intereſt of the land is bound, or tic 
,realty by intendments may come in debate. | 
As, in an ejectment. Per 2 . Warb. cont. Cro. El. 8:6 
R. 5 Co. 105. Hob. 47. 4 Inſt. 270. Adm. 1 Sal. 185. 
[Motion to plcad it in ejectment muſt be made the firſt fo 
days. Barnes 331, 336, 187. _ 3 
Aſſidavit that the lands are reputed ancient demeſne 18 ſufficient 
| Barnes 185.] PER. „ . 
CI: muſt ſhew that leſſor of plaintiff has freehold, for leſſee 4 101. 
a term caunut ſue theie, Doe v. Roe, T. 33, 34 C. 2.2 | 
. 1046.} | Ss 


b. Ont, 
Nor, in 
m only | 
ure of 
.. 7. 

Nor, in | 
birt there 


F. N. B. 14 Ed. does not ſeem contra; it is a marginal note concern 
the privilege to be free, and concludes with a gu. if they ſhall be quiet * | a 
things bought and ſold, which ſeems to imply that they ſhould not; but 3 or, in d; 
221. is expreſs that the privilege ſhall be confined to ſuch goods as _ l | | 
of the tenement, Vc. and the reaſon of the thing requireg that it 0 


. 


ANCIENT DEMESNE. 5 497 
[The court will not allow tenarits ĩn poſſeſſion in ejectment to 
lead ancient demeſne, on aſſidavit that the lands are holden in 
-ncient demeſne, and helden of the manor of G. if it does not 
aledge that the manor of G. is holden. in ancient demefne, and 
that there are ſuitors in the court. Lid.) 5 Cs 
Ia ejectment it was allowed without affidavit of the fact. 
Grodright v. Shuffill, T. 12 G. 2 Ld. Raym. 1418.] * But 
this has ſince been over-ruled. 3 Wil, 511. 
ln replevin. 5 Co. 105. a. Hob. 47. 4 Inft. 270. 21 Ed. 
43.4. K. 46 Ed. 3. 1, 2. 5 
ja a writ of meſne. 5 Co. tog. 4. 4 Inſt. 270. | 
ln admeaſurement of paſture; for, by the admeaſurement of 
the common, the land becomes frank-fee, 1 Rol. 322. J. 40. 
la partition, though the land be not directly demanded. R. 
1 Rel, 322.1 45. R. Ray. 249. 0 

In account againſt a guardian in ſocage, or bailiff. 5 Co. 105. 
. Hob. 47. 4 Int. 270. | | | 
In a writ of ward. 5 Co. 105. a. Hob. 47. | . 
In waſte at the common law. Hob. 47. 
In an action by the lord himſelf againſt his tenant, ancient de- 
whe is a good plea. Qu. 1 Rol. 323. I. 50. Semb. F. N. B. 

12. E. . 5 
l an action founded on a ſtatute, which concerns the right of 
tle land directly. Vide paſt. (I.) | | | 
Ancient demeſne may be pleaded after. a releaſe of a defaul 
pon the return of a grand cape. 1 Rol. 324. H. | 
So, after a deliverance made in replevin ; but not after a ge- 
peral imparlance. 1 Rol. 324. J. 7 | | 

5 what time, and how it ſhall be pleaded, Vide in Abatement, 
1, 9.) 5 | | 


Put, in waſte upon the ſtatute of Glocefter, ancient demeſne is (F. 6.) 
o plea; for the court there cannot award a writ to the ſheriff to When not. 
kquire of the waſte, and a recovery in it does not make the land 
uk-fee, 2 [nft. 306. R. per three FJ. 1 Rol. 323. |. 20. 

b cont. Cro. El. 826. Semb. cont. Hob. 47, 8. 

Nor, in an aſſiſe by a tenant by ſtatute merchant, Ye. for the 

n only is recovered, and the lord is. not difiaherited, nor the 

ure of the land altered. 2 nfl. 397. Mo. 211. 1 Nel. 

yl. 7- Cont. 5 Co. 105. 3. 2 : . 

or, in treſpaſs, though the land may come in debate; for the 

ut there cannot hold plea contra pucem. 1 Rol. 322. l. 47, 

323. “ 30. 5 Co. 105. a. Hob. 47. Dub. Lat. 83, 4. 

4 [nfl. 270. 46 Ed. 3. 1. 5 

o, in detinue of charters. 1 Rol. 323. J. 3. 2 | 

or, in a quare impedit, 1 Rol. 323. I. 15. for the court 

de cannot write to the biſhop. Hob. 48. | 

* in an action upon the ,. 5 R. 2. Hob. 47. R. 21 Ed. 

0. 8 

do, in debt in B. for damages recovered in ancient demeſne. 

"Ma warrantia charte. Dan. 658. : ; 
ET | [Ancient | 
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[Ancient demeſne is not pleadable, where damages only ws 
recoverable, or in an action contra pacem, or vi & rs 
Rodd v. Ld. Conning ſby, T. 1723. Bunb. 132.) 


So, it is no plea for a leſſee for years. 1 Rol. 323. 1% w 
| 4 Af 270. 8 "> ; e ho 
Nor, for the lord, where the manor itſelf is demanded; fir F 
the manor and demeſnes are not ancient demeſne. Vide an, (B.) 
Nor, for a copyholder of the manor.  R. 3 Lev. 405. K. 
1 | ES] "ads 
And if there be an action againſt the lord and others, the rig 
others cannot plead it. 1 Rol. 323. J. 45. 41 Ed. 3. 22, F. 
6. 50 If an iſſue be, whether land is ancient demeſne or not, it fhal the 
How itſhall be tried by the book of domeſday. 9 Co. 31-4. 1 Sal. 3) V. 
be tried. The book of domeſday ought to prove the very land to be 4 
| ancient demeſne, as it is alledged ; for, if the iſſue be upon th ſu] 
manor of B. in the county of N. if domeſday has, the manor of B. 8 
in the county of L. it is not ſufficient. R. Hob. 188. | a co 
If it be not under the title de terra regis there, it is not au- 2 ; 
demeſne. 1 Sal. 57. | N 
But if the queſtion be, whether the land be parcel of a mance | 
in ancient demeſne, it ſhall be tried by the country. 9 Co. 31. 4 75 
1 Sal. 57. | 1 | 20 
And 10 an aſſiſe, ancient demeſne was tried by the recognitors 
JJ „ 74 
N - ; Repo) 
(G. 1.) The Court of Ancient Demeſne, * 
N | | | : ly. : 
HE court of ancient demeſne is a court baron, and not No 
T court of record. 4 Inſt. 269. | | ke do 
And though a writ of right cloſe be directed to the lord, or bali 4H. 
yet the ſuitors only are judges. 6 Co. 11. 3. 3 Leo. 63. 4 and t 
And therefore pleading a ſuit there, coram A. & B. ballou of anc 
C. & D. ſefatoribus, is bad. Semb. Lut. 714. von. el 
But coram A. & B. ballivis & ſeaatoribus, is well; for | 781. 
be intended that they are bailiffs, and ſuitors alſo. Lut. 714- A ff 
So, coram ſeneſchallo ſedateribur & domeſmen, Lut. 773. nuxanc. 
So the ſuitors there may act by attorney, though they are judge Ane 
R. 1 Sal. 341. | | | args 
(G. 2.) In what Caſes, and how it ſhall hold Plea. 
The court of ancient demeſne ſhall hold plea by writ-of ry 
_ cloſe, in all caſes where a tenant in fee, in tail, for life, or 3 
dower of tenements in ancient demeſne is ouſted or diſſeiſe LO 
. i. . | 3 FE _- 
And the tenant ouſted or diſſeiſed may have a writ of 17 i a 
claſe, directed to the lord, or his bailiff, commanding him 10 1 * 
right in his court. F. N. B. 11. F. 9 — 


So his heir may have it. F. N. B. 11. F. 
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And afier the writ delivered to the lord or the bailiffs; the de- 


mandant ſhall ma proteſtation to ſue in form of an aſſize 
of mort danceftor, /aſſize of novel diſſeifin, or in the nature of 
what writ he pleaſes. F. N. B. 11. M. N., | | 


And he may have a writ of right cloſe, for common of paſture. 


F. M. B. 11. J. BSE 55 

Or, for ſtopping a way, or ſuch like. F. N. B. 11. K. 

8o he may have an ejectment there. Mo. 451. | 
Fo, if the lord himſelf ouſt his tenant, he may have a writ of 
right cloſe, or an action at the common law, at his election. 
F.N B. 12. E. | EY BE; | 

And after ſuch proteſtation, the proceſs ſhall be according to 
the nature of the proceſs in the ſame writ at the common law. 
F. M. B. 11. M. . . | 

And the defendant ſhall appear and plead, as he ſhall do in 
ſuch writ ſued againſt him at the common law. /bid. 


So, upon a writ of right cloſe, a man may levy a fine, or ſuffer | 


a common recovery in the court of ancient demeſne. Dy. 373. 
2 Inf. 514, 515+ Tut. 779, 781. N | 
And a common recovery there bars an eſtate tail. Xt: 97. a. 
80 a fine there, will be of the ſame effect as a fine in C. B. 
would be of land which is frank fee, by the common law. Per 
Holt inter Hunt & Bourne. ( Reported Comyns's Reports, 128.) 
56.246 | | 
An 8 will make a diſcontinuance of an eſtate tail. 


R. inter Hunt and Bourne. H. 1 Ann. B. R. ( Reported Comyns's 


Reporter, 128.) Lut. 781, Dy. 373. 1 Sal. 340. N 
But it will not be a bar to the entail. Acc. 4 In/?. 270. Dub. 

. 373. R. 1 Soak $40 ©: 5 . : 
Nor is a fine in ancient demeſne, a bar to him who has right, if 


he does not make his claim within five years; for by the ,. 


H. J. 24. no five, unleſs it be with proclamations, is a bar, 


and there cannot be a fine with proclamations in the court 


of ancient demeſne, but it remains at the common law, in which 
non-claim was taken away by the /. 34 Bad. 3. 16. R. Lut. 
781. Sal. 340. | 


A fine in ancient demeſne, may be ſur conceſſit as well as ſur co- 


 fuzance de droit. Lut. 774, 775. 


And if it be pleaded in placito conventionis ſecundum conſuetudis 


nem manerii, it is ſufficient, though it is not ſaid to be upon a 
writ of right cloſe. R. Lut. 781. | | 


(G. 3.) In what, 10 


But a man cannot implead any one for land in ancient demeſne, 


vithout a writ of right cloſe. Reg. g. a. Kit. 96. 3. F. N. B. 


11. M. | | | 
. by a bill of freſh force, which he may have in the 
court of ancient demeſne within forty days after diſſeiſin, without 
uf writ ſued. F. N. B. 13 8 Kit. 96. 6: : 


80 
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So a man cannot implead any there in a rediſcifn, or a 
diffeifſen ; for the court there cannot order, that the ſheriff a bf 
roners do inquire. Hit. 96. b. 4 Lift. 270. 

Nor, in waſte upon the ſtatute of Glocgſter; for they cannot 
command the ſheriff to inquire of the waſte; and it cannot he 
ſupplied by the officer there. 2 /nft. 306. 2 Sand. 254. Pit 

ante, (F. 6.) W 5 
Nor, in a quare impedit; for they cannot write to the biſhop, 
1 Rot. 323. l. 15. e 5 

So none ſhall be impleaded in ancient demeſne, if there be only 
one ſuitor there; for he cannot do right. 4 rfl. 270. 

So a copyholder of land in ancient demeſne cannot have a wit 
of right cloſe ; but ought to ſue by bill in the lord's court, and 


make proteſtation to ſue in the nature of what writ he vill. 


F Ne B. un. 3. . 559. | 


And if a falſe judgment be given, he ſhall ſue by petition to 


the lord. F. N. B. 12. B. Vide Copyhold, (P. 1.) 
Nor, can he join in a monſtraverunt. F. N. B. 16. F. 
But, if he does join, the writ abates only as to him. bid, 
If the land be frank-fee, they cannot hold plea, but a reco- 
very there is void. Semb. Mo. 451. Kit. 97. B. 98. A. 

Yet, frank- fee ought to be pleaded there, otherwiſe the juril- 
diction is admitted. Mo. 451 . 
And after plea by the defendant there, upon a writ to proceed 

to execution, they ought to do ſo. Vide poſt, (G. 4.) 


(G. 4.) How the Lord ſhall be compelled to do Right. _ 


If the lord will not hold his court, the tenant in ancient demeſne 
may have a writ out of chancery, commanding him to hold it, 
and to proceed according to law. F. NM. B. 12. D. 
And if then he will not hold it, he may have an attachment 
returnable in B. R. or C. B. and ſhall recover his damages. 
Fe N. ©. 13. D. | . 

So he may have a writ to the lord commanding him to do 
right, and upon that an alias, pluries, and attachment. F. N. B. 
12. E. | | 

Or, a writ to the ſheriff, commanding him to take four knights, 
and to go to the lord's court, and ſee that right be done. J. 


NV. B. 12. E. 
alias, pluries, and 


And if the ſheriff refuſe, he may have an 
attachment againſt him. F. N. B. 12. E. 
And thereupon, the ſheriff may compel right to be done. 
.. | 8 . 
S8o there may be a writ to the ſuitors to proceed to execution 
upon the judgment thete. Mo. 451. 3 
If there be a writ to the ſuitors, c. to proceed to execution, 
they cannot return, that the land is frank-fee ; for the juriſdiQtion 
is admitted by the appearance, and plea of the defendant there. 
K. Mo. 451. —_ 3 
And it it be frank- fee, the ſuitors are not treſpaſſers, where 
upon a writ to them they award execution. Mo. 451. 1 


genera 
frank-1 
I;. F. 
80 h 
Anu. 
8o, 
reign pl 
ſurceaſe 
As, 
write to 
If he 
be a wa 
ar to t 
B. be 
05 if 
Alt, à /t 
If 2 
F recorda 
e record 
nt lies 7 
C. B. þ 
dn, if t 
Aaſt him 
contem 


Mon 


f the ter 
V copy, 
! have uſe 
ud, con 
"Us or ſer 
nd aſter 
te to th 
in peace 
den this 
Or make 


ANCIENT DEMESNE. 
Otherwiſe, if the land be frank-fee, and they award execution 
without ſuch writ. Ibid. E Bs 


(G. 5.) When the Plea ſhall be removed by Recordare. 


The Jemandant in anctent demeſne cannot remove the plea out 
of the court there for any cauſe. F. N. B. 13. B. 4 Inft. 269. 
But the defendant may remove the plea by recordare, for any 


cauſe which makes the land frank-fee. (Which vide ante, (C. 1. 


\ 3.) F. V. B. 13. B. 4 J.. 269. 


Vet he ought to prove the land to be frank-fee in C. B. when 


it is removed ; otherwiſe it ſhall be remanded. F. N. B. 13. C. 
And if the cauſe ſuggeſted be, quia tenet ad communem {gems 


generally, he may ſhew any cauſe in C. B. which proves the land 


fank-fee 3 otherwiſe if the ſpecial cauſe be ſuggeſted. - F. N. B. 
13. F. 4 Jnft. 270. 88 55 
So he may remove the plea, if there are no ſuitors in ancient 
knefue. 2, F. N. B. 13. C. 4 1ſt. 270. . 
So, for default of trial there; as, if the —_— plead a fo- 
reign plea, a ſuperſedeas goes to the lord of ancient demeſne to 
ſurceale, ro, ; 


As, if he plead baſtardy, &c. for the court there cannot 


write to the biſhop. Reg. . a. | 
If he vouch a foreigner to warranty, the defendant ought to 
ve a warrantia charte in C. B. and then he fhall have a /uper/c- 


u to the lord in ancient demeſne to ſurceaſe, till the plea in 


Z. be determined. F. N. B. 13. . 

$0, if the demandant and tenant put themſelves upon the grand 
lle, a ſuperſedeas goes, c. F. N. B. 13. Gf. 

[f the lord in ancient demeſne proceed, after the plea removed 
nor dare, a certiorari goes to C. B. to certify the tenor of 


t record removed into the chancery,. and upon that an attach- 


it lies againſt the lord to anſwer to the king, and the party 
C. B. F. N. B. 13. H. : | | N 
o, if the tord proceed after a ſuperſedeas, an attachment lies 


dall him, to anſwer to the king, and the party in C. B. for 


contempt. F. N. B. 14. A. 


# 


) Monſtraverunt.” TC en, and how it ſhall 


f the tenants in ancient demeſne, who held by charter, and not 
by copy, are diſtrained for other ſervices or cuſtoms, than 
ü have uſed to do, they may have a monſiraverunt directed to 
ud, commanding him, that he do not diſtrain them for other 
bas or ſervices, F. NV. B. 14. D. F. 4 1nft. 269. 
ad after the writ to the lord, they may have a mon/traverunt 
ted to the ſheriff, that he cauſe the lord to ſuffer his tenants 

u peace, and not diſtrain them, Oc. F. N. B. 4. F. 


Fo this writ to the ſheriff, he may with the peſſe reſiſt the | 
S0 


or wake reſcous of the 
; | 


diſtreſs. F. N. B. 15. B. 


; 50 


302 


— 


veral counts, for they recover damages ſeverally; for one may 


damages 


() Chen Ancient Demeſne hall not 7 


damages. F. N. B. 15. C. 


proper names, but generally, homines manerii, &c. F. N. B. 
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So the neighbours, by the commandment of the ſheriff, may 
juſtify a reſiſtance, or a re/cous to the lord. bid. | 
And, if the lord diftrain them again, the tenants may have ag 
attachment againſt the lord in B. R. or C. B. and recover their 


And, if he diſtrain them pending the ſuit, they may hare 
ſpecial attachment with a commandment to the ſheriff to make 
deliverance. F. V. B. 15. J. | | 


If the tenants fue a monſtraverunt, they are not named by their 


15. D. | | 
But in an attachment they are named by their proper names. 


F. V. B. is. D. | | 
Or, at leaſt, the tenants diſtrained after prohibition by a mu. 
ſtraverunt, are named by their proper names, and the others by 
the general words, homines manerii-. F. N. B. 15. F. 

Yet if one of them will not ſuc, he may be ſevered. F. N. 
B. 15. G. | 

And his nonſuit does not abate the writ, nor prejudice bi 
companions. /bid. | | 

Or one may ſue alone by his proper name, naming the other 

tenants generally, F. N. B. 15. II. 

In a monſtraverunt the plaintiffs upon the attachment make ſe. 


have morg damage than another. F. N. B. 16. A. | 
Or they may have but one count. F. N. B. 16. 4. Yet the 
all be ſeverally aſſeſſed. F. V. B. 16. B. | 
And it is not neceſſary to alledge the day or place of the 
diſtreſs in the count. F. V. B. 16. A, s 
None ſhall recover damages but the tenant named by bis pio- 
per name. F. NM. B. 16. B. | | : 
The lord ſhall nat be put to anſwer, *till the court be certifed 
by the treaſurer and chamberlains of the exchequer, that the ma tended 
nor is ancient demeſne. F. N. B. 16. C0. | 
And the plaintiffs ſhall have a ſpecial writ to the treaſurer an 
chamberlains, to make the certificate, bid. | 


bound by Att of Parliament. Car. 2 


F by ſtatute a new action be given, which concerns ther 
or poſſeſſion of the land directly, and does not lie in the cou 

of ancient demeſne, yet it cannot be brought in the king's con 
for land in ancient demeſne. N. Hob. 47. 


(K) Then it ſhall. 


UT lands in ancient demeſne ſhall be ſubjeQ to all chary In an 

impoſed upon them expreſsly by act of parliament. n ſet 

So, regularly, all general ſtatutes extend to them. 4 721.7 nonths, 

So, if they are not named, they ſhall be ſubject to 3 ſtats 

which charges the poſſeſſion, where the land itſelf 18 0 
demand directly in the king's court. Hob. 48. 


> 


ANCIENT DEMESNE,,8B> Joz 


As, they ſhall be extended on a ſtatute merchant, or ſtaple, | 
R. Mo. 211. 2 Ill. 397. 4 Inf 90. 

80, upon an elegit. R. Hob. 48. 5 Co. 105.6. 4 Inft. 270. 

So, in debt agaivſt an heir upon the obligation of his anceſtor, 


and in ancient demeſne ſhall be aſſets. Hob. 48. Vide affets, (A.) 


- 


* „ — 1 9 * * — 0 da 
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2 Au 
(.) The Year; how computed. 


HE year conſiſts of 365 days. Co. Lit. 135. a. | 

And though there be fix hours, and ſeveral minutes over in 

exch year, which every fourth year make another day, and there- 

fore there are 366 days in ſuch year, yet by the St. de Anno Bifſex- 

i 21 H. 8. that day ſhall be reckoned of the ſame month in 
which it happens, and that, with 'the preceding, ſhall be ac- 

counted as one day. Co. L. 135. 6. 2 Rol. 521. & 35. 
Half a year conſiſts of 182 days; for there ſhafl be no regard 
to a part, or fractions of a day. Co. L. 135. 5. | 
80 a quarter of a year conſiſts but of 91 days. Co. L. 135.6. 
for the law does not regard the fix hours afterwards. 2 Rol. 521. 


|. 40. . „„ 
(h.) The Month. 35 


Month is ſolar or computed according to the calendar, 
which contains thirty, or thirty-one days; or lunar, which 
conlilts of twenty=cight days. Co. L. 135. 6. 5 | 
In all caſes where a ſtatute ſpeaks of a month, it ſhall be in- 
tended of a lunar month, which contains twenty-eight days, and 
not of any other. R. 2 Rol. 521. l. 50. Acc. 2 Cro. 167. | ' 
As, upon the ff. 2 Ed. 6. 13. which requires proof of a ſug- | 
geſtion for a prohibition to be made within fix months: the com 
putation ſhall. be made by lunar months. Cont. 2 Rol. 521.1, 22. 
A. cont. Hob. 179. R. cont. Lit. 19. Ac. 4 Mod. 186, 
lau. 2 Mod. 58. Vide infra. | | 
So, where by the /. 20 G. 2. c. 37. a ſheriff is not liable to 
called upon to return proceſs, unleſs within fix months after 
tie expiration of his office, they ſhall be lunar months, and the 
Gy on which he goes out of office, ſhall be reckoned part of the 
ix months. Doug. 463.* | 5 „ 
So, in an information for uſing unlawful games for ſeven 
nonths, contrary to the .. 33 H. 8. 9. R. 2 Rol. 522.1. 1. 
ln an indictment for lelling ale and beer at another rate, than 
"a ſet by the mayor and chief officer of any town for ſix 
aonths, purſuant to the „l. 23 H. 8. 4. R. 2 Rol. 522.1. 5. 55 
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So, where the f. 27 H. 8. 16. requires inralment of a 4 a 
within fix months; it ſhall be intended of lunar months. 2 Cri 
167. Fide Bargain and Sale, (B. 8.) 85 

la an information upon the ſtat. for retaining ſervants in hre. 
ry, Which gives a penalty of per month, it ſhall be intendei 
of a lunar month. Semb. Cro. El. 835. | 

So, where the f. 31 Ed. 3. 35. requires à leet to be hey 
within a month after Zafter, or Michaelmas. 2 Cro. 161, Vit 
Leet, (C.) 


So, where by the /f. 17 Car. 2. two juſtices of peace may 


commit for ſix months a non-conformilt, who comes within 
five miles of a corporation; it ſhall be computed by lunar month; 
R. 32 Car. 2. Holcroft's caſe. . 

So, where by the //. 1 V. & M. 8. a biſhop, parſon, &. 
who neglects oaths, &c. ſhall be ſuſpeuded for tix months; it 
ſhall be intended of lunar months. Dub. 4 Mod. 95. But Sent, 
acc. Shin. 314 WE: 

So, where a deed ſpeaks of a month, it ſhall be intended of: 
lunar month ; as, if there he a condition of re-entry for noi · pay. 


ment of rent within a month. 2 Cres. 167. | 


So, if a covenant be to pay gool. within a month. R. 4 
Mod, 185. : Ce LL. 

[In a contract to deliver ſtock, the computation muſt be by 
lunar months. Jocelyn v. Hawkins, T. 7 G. Sir. 446.] 

[But if money is lent for nine months, it ſhall be under. 


ſtood calendar months. Titus v. Lady Pręſton, M. 12 C. dir. 


652. 
10 1 legal proceedings (as in time to plead, &c.) a month is 
four weeks. Tullet v. Linfield, H. 4 G. 3. 3 B. M. 1455. 
But where a flatute ſpeaks of a year, it ſhall be computed by 
the whole twelve months according to the calendar, and not by 
lunar months. 2 [nff. 320. 2 Cro. 167. 
So, where a ſtatute ſpeaks of ſix months in a matter which 
concerns eceleſiaſt ical proceedings, it ſhall be computed by a 
lender months: as, for proof of a ſuggeſtion in oiolibition K. 
2 Rol. 521.1, 52. Hob. 179. R. Lit. 19. Cont. 4 Mod. 186. 
Vide ſupra. | SP | 
80 in a guare impedit, where by the fl. IV. 2. plenarty is 1 
plea, 7 Breve infra tempus ſemeſlre impetretur, the computation 


mall be by calendar months. X. 6. Co. 61. 2 Cro. 141, 10). 


Tel. 100. 
(C) The Dap, Pour, &c. 


Day is natural, which conſiſts of twenty four hours, ct 
artificial, which contains the time from the riſing of tic 
ſun to the ſetting. Co. L. 135. a. 
Hora conſlat ex 40 womentis. 2 Inf. 318. (2, if not 60.) 
A day is uſually intended of a natural day; as, in an indid- 
ment for burglary, & c. Co. L. 135. a. i 
In an appeal. 2 Infl. 318. 


Vide Tempts, (B. by &c.— C. I, Kc.) | A N N 


of a clerk convict. Sf. P. C. 191. 4. 
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Chen the King all habe car 
4 VS and Cast. . 


1 Y theft. Prer. Reg. 17 Ed. 2. . habebit omnia catallh 
B felonum, et fi habeant liberum tenementum ſtatim capietur in 


nanus domini regis, et rex habeat omnes exitus ejuſdem per unum 


amum, et unum diem, et tenementum illud wgſtabitur et deflruetur de 


damibus, boſcis, gardints, &c. 1 

The walt was to ſhew a deteſtation of the crime. Sf. P. C. 
yo. 51. 3% 
The year aud day was originally by allowance of the lord of 
the fee, who was intitled to the eſcheat, who allowed the king 
the year and day, by way of compoſition for the waſt. S. 
P. C. 190. 8 „„ . 

And by Mag. Chor. 9 H. 3. 22. it is declared, that the king 
hall have it only for one year and one day. | | 

But now it 1s ſettled, that the king ſhall have the year, day, 
and waſt, if the lord does not make compoſition for it. St. P. C. 
190. b. Dub. 2 1nft. 37. 1 

And that for petit treaſon, or felony. St. P. C. 190. 5. 

And in all caſes, where the felon had an eſtate not impeach- 
able for waſt: as, if he was ſeiled in fee, or in tail. &. P. C. 
190. 5. | 8 | 
"If he was ſeiſed in right of his wife, the king ſhall have the + 
rear, day, and waſt, in the lands of the wife's inheritance. St, 
P. C. 190. b. 2 Rol. 315. | 

So the king ſhall have the year, day, and wall, though the land 
was ancient demeſne. St. P. C. 191. a. 3 

Though a felon being indicted have a charter of pardon. St, 
P. C. 191. a. Cont. ibivem. Vide Poſt, (B.) | . 

Though the felon was killed in a purſuit after an eſcape out of 
ſenctuary, and this matter be preſented before the juſlices in Eyre. 
K. P. C. 191. a. 7 


(B) When not. 


UT if the felon have only for life, or for years, the 
) king ſhall not have the year, day, and walt. . P. C. 
194.4. 2 Inſt. 37. . OT 
So, if the felon was ſeiſed only as mortgagee, ſubject to a con- 
dition. St. P. C. 191. 4. 5 | 
Or, was ſciled by freſh diſſeiſin. St. P. C. 191. a. 


Or, held at fee- farm rendering the true value. S“. P. C. 


191. a. ; 
Or, was tenant in tail. 2 nt. 37. | 
So the king ſhall not have the year, day, and wall, of the lands 


Lor, 
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Nor, where a felon after indiment has a charter of pardon 
St. P. C. 191. a. 


Nor, if there be 85 meſne, and tenant, and the * 


attainted. 2 Inft. 3 

Nor, where the ned! is not of the value of 40d. or ſuch ſmall 
value; becauſe the ſuing it out of the king's hands will cot 
more than the value of the land. Sr. P. C. 191. a. 


2 The commencement of the year, day, and val, ſhall be pre. | 
ſently after office found, and not before. 


And therefore, if office be not found till 20 years after the 
attainder, yet the king ſhall have it for a year and day after. 


Wards, though the words of the St. Prer. Reg. 16. are Statim ca. 
PDietur in manus domini regis. St. P. C. 191. a, 


And it is intended, that the king fall have the firſt year, 
F. N. B. 144. K. 

And, all the profits in the meſne time are alſo the king's ; for 
the Jord cannot have the eſcheat, till the king has had his year, 
day, and waſt. St. P. C. 191. 8 

And therefore, a writ lies to inquire if the king has had the 
year, day, and waſt, before the lord ſhall have the land out of 
the king's hands. St. P. C. 191. 5. 

And if it be found, that the king had the lands for a year 


and a day, it is ſufficient ; ; though it be alſo found, that B. took 


the profits for that year ; for he ſhall anſwer for them to the king, 
F. N. B. 144. K. 

The prerogative to have the year, day, and waſt, is a profit 
annexed to the king's crown. St. P. C. 191.6. 


And therefore, none can claim it by reaſon of a franchiſe, St. | 


P. C. 191. 6. 

Nor, can the king grant it to another before office found. . 
P. C. 191. 5. 

But after the king is intitled by office, he may grant o or com · 
mit the land to another during the year and day, 4nd to take the 


| profit of the waſt. Sy. 0 C. 191. 5. 


ANN A T 1 
Vide Tenths, (B.) 
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upon th: caſe for nuſance. OR (G. 2. )—Prerogative, 
o. 36. )—Sewers, (C. 3. ) | 
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* (A) What ſhall be a good Grant. 


(A 1.) Ti Reſpect of Continuance. | 


N annuity is an annual ſum of money granted to another 
in fee, for life, or years, which charges the perſon of the 
grantor only. Co. L. 144. b. 3: | | 
Or, it may be due by preſcription. Cs | 
So it may be granted to another for every year that he ſhall 
be reſident in ſuch a town, or in ſuch a pariſh ; for it is annual 
at his will. 1 Rol. 226. J. 10. N | | 
Or, every £after day that he comes to ſuch an houſe ; though 
chaps he never will come there. 1 Rol. 226. I. 15. 
80 it may be granted at every twenty years, though it be not 
annual. 1 Rol. 226. I. 20. F 
If a grant be to A. for life to be paid at the feaſt of Eaſter, or 
twenty days after, and he dies after Euſter within twenty days; 
the executor ſhall not have it ; for the laſt day was the time of 
payment. Dal. 1. 0 | | | 
[If the annuitant of an annuity payable half yearly, *ſince the 
laſt term of payment,“ dies before the half. year is compleated, 
nothing is due for the time he lives; ſo the purchaſer from A, 


- who has an intereſt for life in ſtock (which was originally ſecured 


on a mortgage, but transferred by order of chancery) if A. dies 
before Chriſtmas dividend becomes due, is intitled to nothing for 
the time A. lived after the laſt dividend ; otherwiſe, had it 
remained, on the mortgage, Pearly v. Smith, T. 1745. 3 Athyu 
260. IN 


„(A. 2.) In Reſpect to the Conveyance.* 


*By #.-19 6. $- 6 26. In every deed, inſtrument or 
cther aſſurance, whereby any annuity or rent-charge ſhall be 


granted, the conſideration really and bong fide ( wohich ſhall be in 


money only ) and alſo the name or names of the perſon or perſons 
by whom and on whoſe behalf the ſaid conſideration or any part 
thereof ſhall be advanced, ſhall be fully and truly ſet forth in 
words at length; otherwiſe ſuch deed, &c. ſhall be void. /. 3.* 
And a memorial of every deed, bond, Cc. whereby any an- 
nuity or rent-charge ſhall be granted, for one or more life or 
lives, or for any term of years or greater eſtate determinable on 
one or more life or lives, ſhall, within 20 days of the execution 


of ſuch deed, &c. be inrolled in chancery : every ſuch memorial 
containing the day of the month and the year when the deed, 


&c. bears date, and the names of all the parties, and for whom 
any of them are truſtees, and all the witneſſes, and ſetting forth 
the annual ſum or ſums to be paid, and the names of the perſon 

| 8 | | or 
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or perſons, for whoſe life or lives the annuity is granted ang 1 
conſideration of granting it; otherwiſe ſuch deed ſhall be void 
_ 1 
And the elerks of the inrollments in chancery ſhall i 
particular roll on which ſuch memorials ſhall be entered in the 
order of time in which they come into the office, and there ſhal 
be ſpecified on the roll the certain day, hour, and time on which 
the memorial is brought into the office, and a certificate of the in. 
rollment ſhall be granted when required. / 5.* 

*Apd, before the entry of judgment on any warrant of attcy. 
ney for recovering or ſecuring the payment of any annuity 
rent-charge granted before the paſſing of the act, and before 
execution ſued out, or aden brought on any ſuch judgment 
entered at the time of paſſing the act, or on any deed, &c. thy 
executed for the purpoſes aforeſaid, a like memorial; othergiſe 
judgment on fuch warrant of attorney, execution on ſuch judy. 
ment or proceedivg on ſuch action ſhall reſpectively be void. 

5 | LE 
*A-/ci. fa. to revive a judgment obtained before the paſſing of 
the act is an adlion within the meaning of this ſection; therefore 
for want of compliance with the requiſites of the act before ſu- 
ing out ſuch ti. 5 an execution thereon was ſet afide on 
motion. 1 Term Rep. 267, 268.* | 

*If any part of the conſideration be returned to the perſon ad. 
vancing the fame; or if the conſideration or any part of' it be 
paid in notes, and any of the notes with the privity and conſent 
of the perſon advancing the ſame be not paid when due, or be 
cancelled or deſtroyed without being firſt paid; or if the conh- 
deration or any part of it be paid in goods; or if any part of the 
_ confideration be retained on pretence of anſwering the further 
payment of the annuity or any other pretence: on application 
to the court in which any action ſhall be brought for the pay- 
ment of the annuity, or judgment entered, to ſtay proceedings on 
the judgment cr action, the court may order the deed, &c. ta 
be cancelled, and the judgment, if any has been entered, to be 
vacated. /. 4.“ | 

Though by comparing this ſection with S. 1 C2, it appears 
that the legiſſature meant to put notes duly paid with a proper 
allowance for the time they had to run, on the ſame footing with 
money, and that money is only contradiſtinguiſned from goods; yet 
the notes muſt be particularly and circumſtantially ſet out in the 
memorial, that the court may ſee whether a full conſideration was 
given or not. 3 Term Rep. 288.“ | 

But if the ſecurity be ſet aſide for want of complying with the 
formalities of the act, the coulideration of an annvity being partly 
a debt antecedently due for goods ſold, and the reſidue money paid 
at the time of granting it, may be recovered back by the grantee 
in an action of aſſumpſit; but where the conſideration is goods 
ſold at the time of granting the annnity, whether the value can be 
recovered. Yu. 1 Term, Rep. 732 _ 1 1 

Hun 


5 
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„And where an annuity bond granted by two becomes void ſor 
«ant of being regiſtered, the grantee cannot recover any part of 
the conſideration money from the one who was known to be only 
ſurety for the other, and had not in truth received any part of 
b. notwithſtanding they both joined in a receipt for it; for a re- 
it is not concluſive evidence againſt the party who ſigns it. 


Rep. 366.“ 
2 400 2 regiſtered accotding to the directions of 


thi; act is abſolutely void, and not merely voidable. 2 Term 


603. * a | 
my therefore where a perfon againſt whom a writ of . fa. 


taken out, is in poſſeſſion of goods under a deed, which was 
eien in conſideration of an antecedent debt, and a {mall annuity 
pa able from thenceforth, the ſheriff may return nulla bona. Id. Ibid. 


(A. 2.) By what Words granted, _ 


If a man grant ar annuity to anther to be recei ved out of his coffers, 
ret this is ſufficient to charge his perſon, and the ſubſequent - 


Irords ſhall. be rejected. 1 Rol. 227. J. 51. | 


Or to be received out of a bag of money. 1 Rol. 227. J. 46. 

Or to be received of a flranger. 1 Rel. 227. l. 48. 

So if a man grant a rent out of hit manor, when he has not any 
panor; this is a good annuity. 1 ol. 227. J. 42. Vide Rent. (C.8.) 

Or if he grant a rent of 20l. per annum to be received of his 
ente in D. when he has not any tenant there. 1 Rel. 227. 


0 an annuity to be received out of his land in D. and he has only 
tent there. 1 Nol. 227. I. 33. : | | | 
do if he grant an annuity to be paid out of his rent. 1 Rol. 227. 

30. | | 

do if a man grant a rent of 20l. to be paid out of cuſloms afſigned 

Þ bin ly the ling, this cannot be a rent, for a rent does not iſſue 
t of a rent; but it ſhall be an annuity. Vide 1 Rol. 227. 1. 20. 
Or the queen, out of cuſtoms afjigned to her for dower. 1 Rol. 227. 
70. * 5 


do if one grant a rent out of land, which is afterwards evicted 
an elder title, the grantee ſhall have an aunuity. | 

do il arent-charge be determined by the act of God, or of the 
*. Co. L. 148. 0. | b 
y if a man grant a rent out of land in which he has nothing, 
% that he be not charged for this in a writ of aanuity, it ſhall 
good annuity; for the proviſo being repugnant, is void. Co. 
146.4. 2 Bul. 149. | 
lla feoffor reſerve 20 marks rent, and afterwards the feoffee 
mother deed bind himſelf to pay 20 marks per annum for the 
d which he had by his feoffment ; this ſhall be an annuity, 
I other than the ſum reſerved, Ons 

do if a man grant 4 rent-charge out of his land, the grantee has 
tletion to take it as a rent, or as an annuity. Tit. Sed. 219. 


bu. 148, Vide poſt, (C. 1.) Vide Rent, (C. 8.) Aa 
x - ; 
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have a writ of annuity. 1 Rol. 226. J. 50. 
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And if the grantor be ſeiſed for the life of another, who 4 
and the grant 18 for his own life, it ſhall be an annuity, 2 
2 Bul. 148. 8 8 5 | ; : 
If a man grant a rent-charge, or an annuity, in fee, the gran 
tee, his heirs, or aſſigns, may have a writ of annuity for it, 05 
2.69 75 | Ms 
If an abbot, prior, parſon, &c. with aſſent of the ordinar 
grant an annuity for a valuable conſideration, the grantee ſha 
Or if the ordinary, with aſſent of the parſon and patron, grant 
it. 1 Rel. 226.1. 53. | 
If two grant an annuity to another, the grantee ſhall have by 
one annuity. Co. L. 144. ö. pus 
If two grant a rent, proviſo that it ſhall not charge the 
one of them, a writ of annuity lies only againſt the 3 
Bos 146. b. i ED : 
But if A. being ſeiſed in fee, he and F. grant a tent-charge 
out of land; both are chargeable in a writ of annuity. (, 
„ = 5 
And if they grant an annuity, and oblige themſelves, & unn. 


gue ngſirum, they are chargeable ſeverally, or jointly for it. C. a 
L. 144. 6. | | 3 | | di 

m 

(A. z.) By what, not. 5 

But for a rent created upon a reſervation, a writ of annuity (4 
does not lie. 1 Rol. 226. J. 35. Co. L. 144. 4. l 
Though the feoffee, or leſſee by deed, reciting the rent reſerved, PW 
grant that the feoffor, &c. for his greater ſecurity may diſtrain 05 
for it upon other land. 1 Rol. 227. J. 3. Tg 1 
So if a rent be granted for owelty of partition, a writ of u- 8 
nuity does not lie. Co. L. 144. 6. 1 Rol. 227.1. 7. 1 
Or in lieu of dower; for it ſhall be real, in the nature of th * 
land, for recompence whereof it was granted. X. Poph. 87. v 
So if a rent-charge be granted, with a proviſo, that it ſhall 1 
charge his perſon, a writ of annuity does not lie. Lit. Sed. 220. 80 
Or if upon a grant of a rent - charge, there be a defeaſance, it in hi 
it ſball not charge his perſon. Co. L. 146. b. 8 this 
Or if the grant be, that the grantee ſhall diftrain for the res Ly 
Lit. Se. 221. Re If 
So if the king grant an annuity, and does not grant it out « by th 
the exciſe or other revenue, it ſhall be void; for it cannot clay writ c 
his perſon. 1 Sal. 58. e | Co. 1 
| 80, 
(B) Tho are bound to Papment. . 

| T7 a man grant an annuity to another in fee, his heir ſhall B 
| be bound to the payment without an expreſs lien. F _ 
And therefore, if the grant does not ſay, for him and bu le , =y 


the annuity determines by his death. 1 Rol. 226. l. 25. Thon 


"ge 
(4. 


ANNUITY: 


© Though is afterwards binds himſelf ind his heirs to warranty ; 


for that does not enlarge the grant. 1 Rol. 226. J. 30. 
Aud therefore, the heir cannot be charged in a writ of annuity 


due by preſcription 3 for it does not appear what lands his anceſ- 


tor had at the time of the grant. Co. L. 102. a. 


But if a parſon, &c. before the Af. El. had granted an annuity | 


with aſſent of the patron and ordinary for a valuable conſideration, 
his ſucceſſor was bound. | | 


So, if it were granted with aſſent of the ordinary, without the 


patron. Co. L. 344. a. 


vo, the ſucceſſor ſhall be charged for arrears in the time of his 


predeceſſor ; for the charge is upon the church. R. Cro. El. 8 10. 


| (C) Remedy. 
(0. .) When a Writ of Annuity, or Diſtreſs, at Election. 


[* a man grants a rent-charge out of land to another, without 


a proviſo to exempt his perſon, the grantee has an election to 
dillrain, or to have a writ of annuity for it. Lit. Sea. 219. 


But he has no election, where rent is reſerved upon a feoff. 


ment, &c. or granted for owelty of partition, with a proviſo, 
that it ſhall not charge his perſon, &c. Co. Lit. 145. Vide ante, 


(4. 3.) | 


Sir 


If the grantee brings a writ of annuity, he diſcharges the land (c. 209 


from diſtreſs, if he appears, and counts at the return of the writ. 


Co. L. 145. 4. | 
Though he does not afterwards proceed upon it. Co. L. 145. a. 
So, if he diſtrain for the rent, and avow for it in a court of 

record ; he determines his election to claim it afterwards as an 

annuity. Co. L. 145. 6. 


So, if he bring an aſſize, and count for the rent in a court of 


record, Co. L. 145. 4. 1 Rol. 228. J. 50. | 
So, ifa rent be granted to two, and one diſtrains and avows 
in his own right, and makes conuſance as ſervant of the other ; 
DH ſhall be a determination of the election for both. Co. 
146. 24. | : 


© 


[fthe grantee of a rent-charge purchaſe part of the land, where- | 


by the whole rent is extinguiſhed, he ſhall not afterwards have a 
_ 2 annuity; for he determined his election by his own act. 
0. L. 148. a, : Th | 
So, if a rent-charge be apportioned by act of law, he ſhall not 
aterwards have an annuity ; for that muſt be brought vpon the 
grant for the whole, or nothing. Co. L. 150. a. | 


But if a man bring annuity, and do not count upon it, it is not (C. 9 
e What not. 


a determination of his election. Co. L. 14 5. a. 
Though he enter his writ in a court of record. id. 


What ſhall 
be a deter- 
mination of | 


\ 
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cannot make his election by claim. Co. L. 144. B. 


ES 


a NHTtT T3: 


So, if he bring an aflize for the retty aud do dul mil... 

plaint upon it in a court of record. Zbid. R's make his 
Or, diſtrains, and does not avow for the rent. bid, 
So, if the wife of a grantee of a rent-charge demand 

dower of the rent, the heir cannot claim it as EIS be 


So, he cannot afterwards have an annuity-for the two parts 
for the whole ſhall be an annuity, or a rent- charge. l. 


So, if a grant of a rent be not for him and his heirs, and after 1 
the death of the grantor, the grantee brings a writ of annuity anni 
againſt the heir, and counts or proceeds to judgment, he may af. f 
terwards diſtrain as for a rent; for the heir not being liable, he * 
had not any election. R. Dy. 344. 6. 0 

If the leſſee of a tenant pur auter vie grant a rent · charge for A 
fifteen years, and the life dies, the grantee may afterwards have it ſh 

a writ of annuity : for his death, which is the act of God, docs lim. 
not determine his election. R. Poph. 86. B 

| | Cart! 


When Debt lies for an Annuity, and when not, 
„„ 3 G0 


(D) CUrit of Annuity. 


A WRIT of annuity may be ſued by juflicies in the county, 
or in C. B. F. N. H. 152. B. N 

The proceſs in C. B. ſhall be ſummons, attachment and diſ- 
treſs. F. N. B. 153. A. | 1 

And by the ,. 23 H. 8, 14. Upon default of diſtreſs, proceſs 
of outlawry. | . 

The original is the ſame as in debt; and therefore upon a ſum · 
mons, or bill in placito debiti, the plaintiff may declare in- annuity. 
Cont. Tel. 208. R. acc. 4 Mod. 143. ; ne 

An annuity ſhall be brought in the county, where the grant 
was made. F. V. B. 152. E. | 1 

Or, if it be payable by a religious houſe, corporation, or pa- 
ſon, where the houſe or church ſtands, or where ſeiſin of it wa 
alledged. bid. I : 

So it may be ſued in Wales by bill ; for it is a perſonal thing, elects te 
R. Cro. Car. 171. Jon. 214. | the elec 


So in the excheguer, or B. R. by bill. Jon. 215. * 
| n | | terally, 
| | . Nor 
(E) Declaration. Hanif 
5 | 71. 

F an annuity be brought againſt the grantor himſelf, the grant That 
ought to be ſhewn. Vin. Ent. 8. Co. Ent. 49. 6. That 
If by an aſſignee, he ought to ſhew the grant, and the aſſign- the rent. 
ment to him by the grantee. Win. Ent. 8. . If an 

If by an executor, the grant and the death of the grantec- counſel, 
Win. Ent, 10. > | ; But it 
f 5 5 : 79 end cc 


Vor. 


AWNOCETY 


If by the huſband againſt the terre-tenant after the death of his 


wife, for the arrears in his wife's life-time, he ought to ſhew the 


Wa. Ent. 11. 


If there be a count for an annuity due by preſcription, the. 
plaintiff ought to ſhew the preſcription, and a title to it in him# 
ſclf. Co. Ent. 48. | | 


The declaration in annuity ſhall ſay, quem ei debet, though the 
annuity be of a robe, and not of money. F. N B. 152. C. 

And if che grant be for life, the declaration ſhall ſay, virtute 
rajus ſeifitus ſuit in dominico ſuo ut de libero tenemento for his life, 
(0. Ent. 49. R. Cro. Car. 171. 2 Bul. 148. 


it ſhall be well ; for his miſpriſion of the law ſhall not prejudice 
lim. R. 2 Bul. 148. | | 1 | 

But the declaration ought not to be in placito debits. 
Carth. 355. | | 


| (F) Pleas. 


0 the declaration the defendant may demur, if the plaintiff 
does not ſhew a good title. Win. Ent. g. | | 


ſhall be judgment againſt him preſently. Win. Ent. 11. 
So the defendant may plead riens arrear. Win. Ent. 10. 
| Or, non concęſſit. Win. Ent. 11. R. 2 Leo. 13. | 
Or, if the declaration is founded wpon a preſcription, he may 
traverſe the preſcription. _ „ N 
Or deny the preſcription directly. Co. Eat. 49. a. | 
But it is no plea, that the church is drowned, deflroyed, Qc. for 
ir is due in reſpect of the profits. R. 1 Mod. 200. 
That nothing paſſed by the deed ; for perhaps it was not in efſe be- 
fore. R. 2 Leo. 13. | | 


t 


in bar of an annuity. Jon. 214. | 

Or, if a rent- charge be granted, which the grantee afterwards 
dect to have as an annuity, a releaſe of actions real made before 
the election. Fon. 214. 5 . 1 

But a releaſe of real actions is not a good plea in an annuity ge- 
terally. Cont. Co. L. 285. Acc. Jon. 214. | 

Nor, though there be a covenant to pay, if demanded by 
pantiff perſonally, that no perſonal demand was made. 2 Will. 
11. | | | 


* 


Thet the rent was levied by diſtreſs. Co. Ent. 49. b. 
That the defendant enſesfſed the plaintiff of the land charged with . 


erent, 


þ 2 annuity was pro conſilio, that the plaintiff refuſed his 
(unſel, d 


But it is not a plea, that the grantee was attainted and impriſoned 


Be 


nd could not reſort to him for counſel. R. Dy. 2. a. 
5 bs | 


OL, I 


at, and the deſcent of the land, and the death of his wife. 


Aud though this demand ſounds like a demand of a tent- charge, i 


So after Oyer, he may confeſs the action, and thereupon there 


So, the defendant may plead a releaſe of all perſonal actions 


"IJ 


AN N Ur 
If the defendant makes default after appearance, PM judy. 


ment there ſhall be a 4ringas ad audiendum Judicium. 2 H. 4 . b. 
* Nan (D- 9-34 « 


1 ) Judgment. 


H E ae in an annuity ſhall be for the annuity, * 
+: the arrearages before the action, and after. Co. Ent. 50.4. 
Cro. Car. 436. 

So the jury ought to give damages for non-payment, be the an. 
nuity claimed by deed, or by preſcription. 1 Rolf. 88. 

And if the verdi& does not find damages, it ſhall be helped by 
releaſe of damages. R. 1 Rol. 88. 

But if the plaintiff demands an annuity due at Michaelmas lif, 
and there was another quarter in azrear at Chriftmas before * 
action brought. the judgment ſhall not be for the quarter due u 
the feaſt of Chriſlmas, for that ſhall be intended to be ſativhel, 

1 Kol. 225.1. 15. | 

And this quarter ſhall never be recoverd by an anouity, 


7 


So if the annuity determines re lite, there ſhall not be , 
judgment for the arrearages ; for the writ fails for ever, C. 1 
L. 285. 2. R. 2 Leo. 51. | | 30 

1 Bu 

(H) Execution. og 

3 WT | 15 
F the plaintiff recover in annuity, he may have an elit, or a Cit 
fieri facias for the arrearages recovered, within the year, malitta 

1 Rol. 229. J 30. Ane 

So after the year the plaintiff ſhall have a ſcire ſcria. or by. 

1 Rol. 229. J. 31. By; 
But the plaintiff after a judgment. in annuity -ſhall never fening 
have an annuity again for the arrearages recovered. 1 Rol. 229. brings 
4 47. Or, 
Nor for the arrearages 3 after the judgment, but he ſol viſe ng 
have a ſcire ſucias upon the * which 18 always EXecultory, dah 
I Rel: 229. J 37. | | hue a d 
p 12 ” (a N 

Annuity pro conlilio. er an 

Vide Condition, (K. 4.) wy why 

6 | 0 , m 0 

„„ WER | 3 

: eflion to t 

5 Proceſs 

Anſwer to a Bill in Equity. 0 0 

Vide Chancery; (K..1, &c. a MI. —T.6 ) —Diſmer, 0 100 her 1 
R (C. 30 0 thi 1 


qt Wings d GN! 


Co Ulk Wd n 


* 


4 1 F 4 


To Articles of Impeachment. 
Fide Parliaments 1 23.) 
APOTHECARY. 
vid Phyſicians, (C.) 


A FP. 2 6 &£ 


(A) When it lies, 


1. 1.) For the Death of a Man. 

N appeal is an accuſation of another in a legal form, for a 
A crime by hum committed. Co. _ 123. 6. 287. b. Si. P. 
U. 58. b. 

" Aacientl an appeal lay for high treaſon. S/. P. C. 78. a. 

3 bnft. 5, 132.“ 

pat it ſeems to be taken away by the . 1 H. 4. 14. And 
now, if murder be made treaſon, an appeal does not lie. R. 
Dy. 50. a. (a/ 0 

lt lies for petit crvnlon; and mo oh felonice proditorie et ex 
* precognita murdravit. Faber 323.) 

And it now lies only by an heir a the death of his anceſtor 3 
or by a wife upon the death of her huſband. 2 SH. 375. 

Dy magna charta 9 H. 3. 34: Nullus capiatur propter appellum 
fenine de morte alterius quam viri ſul 5 and thereſore, the heir who 
brings the appeal muſt be a male. H. P. C. 182. 

0:, an hermaphrodite, if the male ſex be predominant ; other- | 


wiſe not, 2 Inſt. 69. | 
So he ought to be immediate heir; for if the deceaſed leave 


Ilve a daughter, his brother ſhall not have an appeal. 


/ Note; it d6es-not appear that the appeal of treaſon is eaken away by 
this or any other ſtatute ; Lord Hale indeed fays, (vol. i. 359) that this kind 
receding by appeal in the king's ordinary courts had been long diſuſed, 
Ae ict ms is wholly taken away by 1 5 Ed. 3. c. 9. and 25 Ed. 3. c. 4. 
Ihe firſt of theſe ſtatutes olily ſays, that none ſhall be attached, &c. againſt 
05 3 of the great charter, and the law of the land; the latter goes in- 

13] |: farther, and ſays, that none ſhall be taken by pet:tivn or ſug- 
Feition bo het King or to his council, but by indictment or preſentment, or 
" bg oceſs made by writ original at the common law; but it is conceived that 

t appeal is a writ original; therefore if an appeal of tretſon was 
= if the cn hon law, theſe flatutes do manifeſtly not take it away; be- _ 
. s Lord Hale ſays, that courſe of apps continued till in 3 ament, 
ueret ore by ! H, o 6. 14. all app: als in parliament Are wholly t: Naways 
"1: is all that is done ay this ſtatute, except declaring that alt appeals _ 

* kings done ot of the realm, ſhall be tried and determined before the con- 

able and marſhal, Vid. 2 Howl 239. 


. L12 Ls 80 
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which is certainly conſunant to the old law, we muſt ſuppoſe ſhe had rety 


1K 
So if the next heir die before, or after an appeal commenced, 
his heir ſhall not have an appeal. H. P. C. 182. Dab. 
Dy. 69. a 
0 if the blood of the heir be corrupted by attainder, be ſha! 
not have an appeal. H. P. C. 182. 
Yet if he die after judgment in an appeal, his heir ſhall demand 


execution. H. P. C. 182. 
So if the deceaſed leave a wife, who dies within a year before 


an appeal commenced, the heir of the deceaſed ſhall not have an 4 
appeal; for the action was once attached in another, H. P. C. 5 
181. 
Except, where the wife kills her buſband. H. P. C. 182, 10 
R. Cro. Car. 531. 
So an appeal may be brought by the heir, though he he an in. 5 
"Tag H. P. C. 183. and the parol ſhall not demur. 2 nfl. zi. > 
Mod. 461. : an 1 
Or above the age of 70 years. H. 183. though the defcndat 2 „ 
in ſuch caſe be ouſted of battel. 2 /nft. 320. 0 
Though he derives his blood by females. H. P. C. 183. * Cu P.C 
Lit. 25. b. 2 Inft. 68.* +] 
So if an appeal be againſt the heir himſelf, it may be by the neu, 
as if the immediate heir had died without iſſue in the life of hi 
anceſtor. H. P. C. 182. 
So an appeal lies by the wife upon the death of her huſband, 
By the /t. magna charta, 
8 may have an A though ! ſhe had clopedi in his life- my 
time. (a) H. P. C. 181. 1 Ius. 33. ä n 
Though the huſband was ettainted. if 181. 2 150. 959 3770 
*3 Inf.215. But in that caſe the heir cannot. 2 15. 69." The 
But ſhe ought to be a lawful wife; for ne ung” accouple is a good Ang 
plea. II. P. C. 181. 2 Infl. 68. 1 Inf. 33.6.* bro. R 
And if ſhe marry another, the appeal is lol for ever, thougt gs 
the ſecond huſband die before the year expires. H. P. C. 101 7. C. 6 
Semb. Dy. 88. 6. 2 Inſt. 68. And 
So if. ſhe marry after judgment, ſhe cannot have execution. the mat 
H. P. C. 181. 2 aft. 69. ber fath, 
So if the wife be 5 or divorced, ſhe cannot have an 3 186, 
peal. 2 /nft. 317. * Mod. 130. 2 Infl. 68.* hos 
The huſband ſhall not have an appeal upon the death of b 3 
wife, but the heir. 3 Mod. 157. But 3 
There ſhall be no appeal by the /. of Gloc'. 6 Ed. 1. 9 up ters. 
death by miſadvencure, or /e defenuendo. 2 Infl. 317- he couſe 
| So an: 
( A. 2. ) For a 8 ter contr; 


So a man, who is robbed, may have an appeal of robbery | 
burglary. 2 K. 3. 22.6, | | 


a) To reconcile this with what is aid a 10 paragraphs below. 


ed and lived with her — at the time of his death. 


1 


A . 


184. 


35a man. H. P. C. 184. 2 Infl. 68. 
By an infant. H. P. C. 184. 


H. 184. : | 5 
By the ſurvivor, where the goods belong to ſeveral. F. 18. 


property. 2 K. 3. 22. b. But he mult have the poſſeſſion and 
not barely the charge, as a butler or cook, &c. 3 Iuſt. 108. 
1 Hawk. 246.“ | | 


lord. H. 184. 5 
Nor an executor or adminiſtrator for the robbery of his teſta- 
tor, or inteſtate, F. 184. | 


- 


2 Hawk, 247. 


P. C. 61. a. | | | 
When reſtitution ſhall be awarded. Vidæ 2 Hawk. 249, 250,* 


(A. 3.) For a Rape. 


So a woman raviſhed may have an appeal againſt the raviſher, 
upon the f. W. 2. 34. | | 

3 be attainted ſhe may have the appeal after pardon. 
3 Iaſt. 215.“ | | 

The appeal ſhall be by the woman raviſhed. Sr. P. C. 61. B. 

And if the be a feme covert, ſhe may ſue without her huſband. 
bro. Rape 1. Cont. St. P. C. 61. a. *2 Hawk. 253. | 
= = huſband and wife may join. Bro. Rape, 1. St. 
C. 61, | 


And by fe. 6R. 2. 6. If the woman after the rape conſent to 


ns father ; if no father, her next of kin may have it. H. P. C. 
Whey next of kin commits the rape, her next after him ſhall 
ve it. | 5 i 

But a woman ſhall not have an appeal of rape, if before, or 
J ifcrwards ſhe conſents to the raviſher. 2 Inſl. 433. But though 
be couſent after, the king ſhall have the ſuit. Weſt. 2. c. 34. 

So an appeal does not lie, for taking a woman, and marrying 
*r contrary to the /. 3 H. 7. 2. Hut. 3. | 


Appeal of Mayhem. 
Vide Battery, (E. 4.) 


= 


But a villein ſhall not have an appeal of robbery againſt his 


An appeal may be againſt the perſon who robs, * though it be | 
an infant or feme coverte, without taking notice of the huſband. 


Or if A. rob B. and C. rob A. it may be by B. againſt C. S. 


the raviſher, her huſband” ſhall have the appeal; if no huſband, 


Or an appeal of larceny, if his goods ate ſlolen. .. P.C 1 


. 
: . 

5 » 
„ 


By him who had poſſeſſion of the goods, though he claims no 


An appeal of robbery or larceny, may be by a woman, 2 u, 


{> ww 


By the maſter or ſervant, where the ſervant was robbed. ©. 


— : 


APP 1. 


G) By whom it lies. 


N e ſhall be by the wife of the death of her huſband; 
and in every other caſe by the immediate. heir male, Jl, 
Hunter; (AT). 
If the heir ” an infant, he may be admitted to ſue by guar. 
dian. Mo. 4 
And the . kimſelf cannot afterwards controul the pro- 
ceeding, in court, or out of court. R. 1 Sal. 196. %%% 
2 Raul. 240. and the authorities there cited, which ſeem con. 
, trary.® 


(C) Againſt whom it lies. 


N appeal lies againſt an infant. H. P. C. 189. 
And againſt a monk, & c. without naming his ſovereign, 
I. 185. 

So againſt a wife, without naming her huſband. H. 183. 
$1. P. C. 62. a. 

So againſt the huſband and wife, though i it be for a rape; for the 
wife may be aiding. Bro. Rape, 2 

Sa an appeal ought to be againſt all the principals and acceſſy. 
ries together; for generally the plaintiff ſhall have but one ap- 
peal. St. P. C. 65. 5. R. 4 Co. 47. 6. 2 Infl. 385.“ 

And therefore if he commences an appeal againſt A. and fas 
ral other appeals againſt other perſons for the ſame felony, all but 
the firſt abate. Sf. P. C. 65. 6. 

Though the plaintiff be nonſuited in the firſt, after appearance. 
St. P. C. 65. b. | 

Or the "ix ESR in the firſt be conviged, or acquitted. K. 
P. C. 65. 5. 

But if J. be acceſſory in another county to a felony committed 
by B. _ may be ſeveral appeals. Sz. P. C. 65. b. Dy. 39. 

So if A. be acceſſory after the year and day, and an appel 
We St. P. C. 65. . 

50 there may be an appeal againf A. as principal, and alſo a 
acceſſory. St. H. C. 65. b. 

So againſt A. quod . & B. quod felonice murdravit 
Cro, Car. 531. 


(D) At what Time it lies. 


the common law, an appeal: lay only, where the appellant 
ow made freſh ſait to apprehend, and convict the feloo. 
2 /nft. 3 
4 by the /. of GClecefer, 6 Ed. 1 9. An appeal ſhall not 
abate for want of freſh "ms if brought 1 in a year and day after 
the fact done. Which 
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APPEAL. - 


Which ſtatute 18, by conſtruction, reltrained to an appeal for 
the death of a man. 

And therefore, an appeal upon the death Fo, a man may be 
within the year and day, though there be not any freſh ſuit. 


2 Inſt. 320. 
Within a year avd day after the death, though the blow. was 
wen before. 2 nfl. 320- 


And if any be acceſſory half a year afterwards, it may be wich- 
in a ycar and a day after his being acceſſory. 2 Infl. 320. 


Derember. 


firlk was deſiroyed. R. 1 Sal. 177. 
years afterwards, if there be treſh ſuit. H. H. G 185. St. 
P. C. 62. b. *2 Hawk. 248.“ . 

And what ſhall be freſh ſuit, ſhall be in the et of the 
judges. H. 185. *2 Haws. 249.“ 

So an appeal for a rape may be brought in a reaſonable time; 
for though by the /. W. 1. 13 by which rape was made only 2 
teſpals, forty days are limited for the ſuit; yet, when it was 
made felony by the ff. W. 2. 34. no time is limited for it. 
H. P. C. 186. 


% Jn what County. 


fclony was committed. St. P. C. 63. a. 
9) 
And therefors; for a death in Wales, it cannot be os; ght i in 
a county adjacent. N. Co. Car. 24 
If the flroke was in one county, and the death in anotherg i it 


Vide in Aion, 


of both. St. P. C. 63. a. 7 Co. 2. 4. R. Dy. 46. a. | 

Ang now, by the ft. 2 & 3 Ad. 6. 24. it may be commenced 
nd tried in the county, where the party died. 3 Mod. 121. 

An appeal for a robbery ſhall h- brought in the county where 
te party was robbed, St. P. C. 63. 3. 7 Co. 2. Go 

And if the goods are afterwards cartied into another county, 
en appeal for larceny may be brought there; but not for the rob- 
wry, I. P. C. 184. 7 Co. 2. 4. | g 

lf they be carried into divers counties, an appeal for larceny 
nay be brought in either of them. 7 Co. 2. a. 

If a woman be taken in one eounty, and 1aviſhed in another, 
e appeal for the rape ought to be brought in the county where 
6 raviſhed. J. P. C. 186. 

Thuuph the count mentions the _—_ in another county; for 


15 to ſo t it 1s — St. P.C 7.63. 5. 


if the year commences the TY of January, it ends the 3½ of 
But after the year, a new writ ſhall not be liek though the 


Ard an appeal of robbery, & . may be l two or EY 


N appcal muſt always be brought in the county where the 


ſhall be commenced in cither of the counties, and tried by a jury 8 


1 


a 


APPEAL 


An appeal ſhall be in the county where the offence was con. 
mitted, though it be within the . Ports. R. Tel. 12. CN. 
Car. 247. n 


N Before whom. 

N en by bill may be brought i in the county court, before ct 
A the ſheriff and coroners. Vide ft. 3 H. 7. 1. a. P. C. ur w 
St. 64. 2 Inſt. 420. Vide in Officer, (G. -5 

Who can only take and enter the appeal and coun 4 
2 Inſt. th 
Then by certiorari directed ti to 3 it ſhall be remored i into | 
B. R. St. P. C. 64. 6. bu 

So it may be by bill before che juſtices of B. R. again{t any 26 
one in cuftod. mar. or let to bail; for they are the ſovereign co. 
roners of the realm. H. P. C. 179. St. 64. 5. 2 Infl. 420. mu 
17 Ed. 3. 13. 32. R. Shin. 634. 1 

Or before juſtices of gaol delivery, againſt any in the gaol be. vit 
fore them, or upon hail. H. 179. St. 64. 3. 2 [nft. 42. 4 

And the appeal by bill ſuppoſes the party to be i in cultody, By 
I Sal. _ 4 

But if any of the appellees are not in gaol, it ſhall be removed Vid. 
by certiorari into B. R. St. 64. b. U 

So if the juſtices of gaol- delivery do not determine the appeal, uſual 
it may be removed. Ke/z. 90. ws 

So it may be before jultices i in Eyre. but / 

And by the ff. W. 2. 29. Before Juſtices of oyer and terminr. * g 
2 Inſt. 429. | | 

So before juſtices of niſi n 2 151. 420. 99. 

So by the /. 1 H. 4. 14. An appeal for a thing done A 
out of the realm ſhall be before the conſtable and marſtal He 
H. P. C. 180. n * 

But an appeal does not lie before juſtices of pence. © ft. 65 wet 
a. $emb. 2 ff. 420. gs 


Nor by the . 1 H 4. 14. in parliament. St. 65. 3. Je. 
Ar, appeal in the county, or before juſtices of gaol-deliver 
may be removed into B. R. by the plaintiff or defendant, by ar. 
tiorari ont of chancery, or B. R. St, P. C. 70. a. She 
The rari ought to be directed both to the ſheriff and co- alt 
roners. Se. P. C. 70. a. 64. b. 11 
And ought to agree with the appeal in all reſpects H. The 


a s x return; 


| | : but by t 

(6) pow the Proceeding ſhall be. TA 

ER | lvecial n 

(G. I, ) By Writ. | | Ane 

| A* . ſnall be by writ, or by bill. H. P. C. 19 7000 
2 Jil. 420. a) N 

And tc writ is an original out of chancery returnable in the ldd ber 
King's bench ouly. 2 Hawk. 232. 5 Bur. yy” food cauſe 


A wnt 


non to the 


1 N 5 
| aol of appeal by the wife on the death of her huſband. | 


„ Co. Ent. 57. 4. 2 Sho. 375. | | | — 
| * heir = the death of his anceſtor. Co. Ent. 53. ö. 56. 6. 


. 8 . 
4 ns * appeal on a robbery, burglary, or larceny. | 
A writ of appeal ought to be general againſt principal and ac- 
cellories without diſtinction; for it ſhall be diſtinguiſhed in court, 
which are principals, which acceſſories. St. P. C. 70. a. 
And it ſhall be agaioft the principal and all acceſſories before 
or after, 'till the writ ſued ; for if there are ſeveral writs againſt 
them, all but the firſt abate. R. 4 Co. 47. 6. = | 
* But it ſeems that the plaintiff needs not to count againſt any 
but thoſe who appear: vid. as to this matter. 2 Hawk. 266, 


67. 5 | 
: 55 it may be againſt one for petit treaſon, and another for 
murder, in the ſame count. R. Jon. 425. Cro. Car. 531. : 


But a writ of appeal ſhall not be againſt a man as acceſſory, 
without naming any principal. Semb. Dy. 133. 6. | 
And upon this writ pledges mult be returned, and if the ſheriff. 
return, that he has not found any, they may be found in court. 
Rift. 46. * And they ought to be real pledges. Strange 855. 
Vid. 4 Mod. 287. * | 8 | 

[It the writ runs quia A. ſecit vos ſecur. fc. inſtead of the 
uſual form /i A. fecerit nos ſecur. Fc. and the ſheriff takes no ſe- 
cuity, and no pledges are given, the writ ought to be ſuperſeded, 
but B. R. cannot do it. Caſtel] vid. v. Bambridge, H. 3 G. 2. 
Sr. 854. J (a). | | 3 | 

The appellant has till the guarto die poft to appear. 4 Mod. 
99. 5 Bur. 2798, * | | Ren 


At the return of the writ, the defendant if he appears ſhall (G. 2.) 
be brought to the bar, and then the appeal ſhall be arraigned by How ar- 
15 the appeliant's counſel in French, and afterwards read in Latin , 3 
a by the Secondary, and the appellee ſhall plead to it. 1 Sid. 324. ; 

2 Jon. 210. 1 Sal. 61, 64. 5 Fs 
en So if only one of the appellees appear, and the others make 

: default ; he ſhall plead. | | 

At the return the appellant may make a warrant of attorney, 
and afterwards appear by attorney, but the warrant ſhall be avow. 
by him in court in perſon, or proved by witneſſes. 2 Jon. 

0. 210. Vid Auorney, (B. 5, 6.) 5 Bur. 2793. | 

The defendunt before plea may demand Oyer of the writ and 
return. 4 Mad. 288. * But this Oyer is not by having a copy, 
but by the ſecondary's reading. 5 Bur. 2793. * : 

* The appellee may have a ſpecial imparlance, to plead any 
lvecial matter, if the court thinks it reaſonable. - Id. Ibid. * 

And when he is brought up at the expiration of the impar- 
luce, and pleads by parol, he may have time, at the diſcretion 


179 
the (a) Note; it ſcems by the caſe in Strange, that if there be any circum- 
ce recited! in the writ contrary to the truth of the fact which may be a 
1 5000 ciuſe lor ſuperſeding, the proper mode of proceeding is an applica- 
un wn to the lord chancellor, who ought to grant a /uperſedeas. | b 
; | 0 
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of the court, to have his plea drawn up and delivered in form. 
Id. 2798—but it muſt be entered as of the day when he pleads 
Id. ilid. x CCC 

And if the ſheriff has not returned his writ, the court oblizes 


him to make a return pftſently. 2 Bul. 19. N 5 
(8. 3.) If the writ be defective, the defendant may plead in abate. . 
Pleas in ment, but may alſo plead over to the felony. Co. Ent. 57. a. 
» — 4 Mod. 289. Or may omit pleading to the felony ; for it is wel as 
both ways. N. $ho. 47. Vide Abatement, (I. 10.) . : 
The plea in abatement ſhall be recited by the counfel in Frentz. 85 
1 Sid. 324. Cro. El. 69. SOS 55 
Atter plea, there may be a day by dies datus, but not by im- : 
parlance. . 1 Sid. 325. . wg 
If the writ abates, it is peremptory, and the judgment ſpal x 
be guod defendens eat fine die. Co. Ent. 57. a. 1 Sid. 31, , | 
Carth. 56, | | . . 
And though the plaintiff have counted, he ſhall. not proceed „ 
upon it; for the count depends upon the writ. ; | 
- If the defendant appear in perſon, and afterwards plead by at- 
torney, and it be demurtred to, and the cauſe adjourned, it wil 
be a diſcontinuance. R. 1 Sal. 59. | 
Vide Amendment, (2 C. 1.) | If 
The defendant may plead another writ of appeal pending tit 
for the ſame felony, if the plaintiff has appeared on it.“ b 
* But he cannot plead a bill of appeal before the ſheriff and body 
coroner, before removal; but he may on removal by ceriorani Nall i 
into B. K. if it appears by the record, that the ſame phntif cela 
hath appeared and ſued it, as in praying proceſs, &c. 2 Haul. Ta I 
276. - . 85 — c Ppe 
For other pleas in abatement, ſee title Abatement. * wk 
Re | 44 18 
(G. 4.) By Bill. | | Ap 
| . lony giv 
An appeal may be by bill before the ſheriff and coroners in the "bs 
county court, and afterwards removed in B. R. Vide ante, (F. 0 auth 
So it may be commenced by a bill in B. R. againſt him who If the 
is in cuſlodia mareſchalli, or out upon bail. Vide ante, (F.) Bee hal 
If an appeal by writ abates, when he is in cuſfod* mar” the If an; 
plaintiff may afterwards proceed by bill. | Sees” Rend2iit d 
And it is no plea, that a writ is depending. Co. Ent. 59. was ag: 
Sa it may be removed by habeas corpus out of the Cingue Feri. . 
| 2 Rol. 478. Tel. 13. N . do, by 
Sg Ard after removal into B. R. the plaintiff may declare in ap- ity, at 
peal againſt the defendant in cuſod' mar. 2 Rol. 478. Nudel t. 
So, if it come there upon a writ of appeal directed to the de exigent 
warden of the Cinque Poris; for that was void. R. Cre. E. by 
695. Tel. 13. Co. Ent. 59. | > : Wicnant, 
But, if he had declared before juſtices of gaol delivery, &* Ile fo 
before removal, he cannot declare de novo in cuſbidia mar. N. fe 
2 Rot. 478. | . | „  procl 
So, if the defendants appear at the return of the writ of app. G. 


the plaintiff cannot declare againſt them cuflod? mar before : = 
| | * 


- 
* 


A 


mititur ente 
which was a 


bateable.) R. Cro. El. 605. 


And, if there be an appeal for murder or other offence againſt 


any one in cuffod” mar who is arraigned, pleads, and is tried in 
the lame term, it will be well upon the deelaration only, though 
: bill be not filed. R. 1 Rol. 536. J. 15. | 
Go, if he be arraigned and plead the fame term, though he be 
"ot tried. R.-1 Kol. 536. J. 20. Cro. Car. 532. Fon. 425. 
But, if the defendant in an appeal appears, and is not ar- 
raigned till another term, there ought to be a bill filed. 1 Nod. 


536. |. 29. Cre. Car. 532. 


So, if he appears and pleads in the ſame term any plea, ex- . 


cept not guilty, whereby an adjournment muſt be entered. R. 
Cro. Car. 532: - f 8 

If an appeal and an indictment are depending againſt B. at the 
:me time, and the appellant be ready to proceed; the court 
ught to proceed upon the appeal firſt. Ael. 107. 

Vide Amendment, (2 C. 1.) | 


(8. 5.) Proceſs for Non- appearance. 


If the defendant in an appeal be not in cuſtody, nor appears, 
if it be an appeal for death before the coroner in the county, it 
ſhall be commanded to a ſcrjeant of the county, that he have his 
body at the next county; and if he is not found, an exigent 
fall iſue againſt the principal, but it ſhall ceaſe againſt the ac- 
ceſary 'till the principal be outlawed. St. P. C. 67. a. 95 


do in B. R. after the firlt capias returned, an exigent iſſues in 


20 appeal for death. S/. P. C. 67. a. | 


But in an appeal for robbery there ſhall be two capias's before 


the exigent. Jbid.- _ 
do, lince the ff. 25 Ed. 3. 14. which in an indictment for fe- 
bay gives two capi before the exigent, there ſhall be but one 
kala in an appeal for death; aud two capias's before the exigent 
n auotacr appeal. St. P. C. 67. a. Vide Indictment, (I.) 
lf the ſheriff upon the capias returns, no pledges found, Oc. 
Pere (hall be an alias capias. Raſt. Ent. 46. Oe Jo 
If an appe3l be removed into B. R. by certiorari, and the de- 


ſendant does not appear at the return; the plaintiff ſhall ſue a 


a aaink him, and ſo to an exigent without having a ſcire 
Wi. §t. P. C. 70. ö. ES Ng | 

do, uy the //. 8 H. 6. 10. if the appellee be named of another 
Wy, after return of the ffi captas, another capias ſhall be 
ae tothe ſheriff of the county, where he dwells, before 
eerigent iſſues. Vide St. P. C. 68. ; „ 
41%, by equity, to the lord of the county palatine, or his 
* 'f the appellee dwells there. St. P. C. 69.4 
1 "0nd 0e thall be returned in three or four months: 
e ſheriſt cannot find the appellee in his county, he ſhall 
5 U. 6. 10. | 
„ 


red upon the roll, (whereby he would waive his writ 


de proclamation in two counties before return of the writ. _ 
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If appellees are outlawed, in error by both it ſhall not be Ie. 
verſed till both appear in perſon, and have a ſcire facias againſ 
the lords mediate and immediate. 1 Sid. 36. 


By the ft. V. 1. 14. an acceſſory in an appeal ſhall not be out. e 
la wed, till the principal be attainted. St. P. C. 46. o. 2 121. 183. | 
And therefore, in an appeal by writ, where it does not appear 8 
who are acceſſories till the declaration, and proceſs goes againſt 1 
all together; after exigent againſt the defendants, the plaintiff can. ” 
not declare agaioſt any of them as acceſſory. St. P. C. 70. 4. 46.,, 
So, all the principals ought to be attainted before the ac. 

-  ceſſory be outlawed. 2 [nft. 183. W” . 
If the appellee be in cuſtody, when the appeal is removed into 7 
B. R. by certiorari, and the appellant does not proceed againf 4 
him; the defendant may have a ſcire facias againſt him, and if he _ 
he warned and does not appear, he ſhall be nonſuited. Kelp. 9i. 1 
St. P. C. 70. b. Mod. Ca. 219. | 10 

Alf the appellee be in cuſtody of any ſheriff or gaoler, he may 1 
be brought up by habeas corpus, directed to ſuch ſheriff or gaoler ** 
Str. 854. 5 Bur 2645, 2648. | 2 In 

So, upon two / ire facias's and nicht] returned; but without a If 
ſeire ſacias againſt the plaintiff he cannot be nonſuited, becauſe * 
he has uo day in court. St. P. C. 70.6. 1 Sal. 61. 80 

| . N | | bad; 
(G. 6.) Count. WA In 
| . he wa: 

When the defendant appears, the plaintiff ſhall count againf Ani 
him in perſon. ” Sal. 64. 62. N | | SO Fat 

If bat one defendant appears, and the others make. default, the pla 
the plaintiff ſhall count againſt all. 4 Co. 47. 6. fendend 
And upon appearance the defendants may be bailed. 1 Sid. 316. But, 

* The court will bail in all caſes after an acquittal on an i- former] 
dictment, unleſs the judge be diſſatisfied with the acquitta. the hon 
„ „ Cone, a 

* But it is not of courſe to bail on an appeal ; though the cout And 
will do it on any affected delay by the appellant in any ſubtequent eannot ſ 
ſtage of the procceding. Id. 855, 856 I Sol. 5 

* And in an appeal by writ on the civil ſide, two bail only ar 3. Dub. 
required; but on the crown ſide by certiorari, there mult be four, And t 
1d. Ibid. * | f | ö 1 gvilty at 

If the defendant appears at the day of the return, the plaintif 8 it i 
ought to count againſt him, though he does not retura his um. proof of 
R. Raft. 46. . | Ne. So, if 

Tic plaintiff in an appeal for death may count againſt ſeri : !7,1 , 
upon ſeveral ſtrokes. St. P. C. 80. 6. 5 v9 ſalle 
80, in an appcal for a rape againſt ſeveral, the plaintiff oug"t / 328 
to charge all with the rape. Did. | Nor ,. 

And, if it be brought upon the /f. M. 2. ſhe need not cov ny; e 25 
upon the ſlatute. St. P. C. 81. 2. : Or the \ 

Other wiſe, if it be brought upon the /f. 6 N. 2. 6. by huſband “ , 
father, &c. /[bid. | | EE Tee father 
hut it is ſufficient to ſay, contra formam ſlatuti, without ale , ; 17.1 


ing, that ſhe conſented to the raviſher. /bid. T. 


AF ( 4A 

The count in an appeal ought to have as much certainty, and 
exa&neſs,, as an indictment. _ f ; 

And therefore, if the count does not ſhew the fact, with all 
the circumflances as exactly as it might, it is bad: as, if it does 
not ſhew, that it was by a wound, in what part of the body, of 
what depth, c. if it be deep, Oc. and that he died of the ſam 
wound within a year and a day. 2 1ſt. 318. | - 

If the wound be at one day or place, and the death at another, 
and the count concludes, et, fic at the firſt day or place felonice 
murdravit, it is bad; for the felony is where he died. R. 
4 Co. 42. 4. C. 2 Taft. 318.  R.-Cro. u 196. | 

If the death was without wound, the count ought to ſhew with 
what weapon, and all the circumſtances as exactly. 2 nfl. 318. 

[f without weapon, it ought to ſhew how, by poiſon, drown- 
ing, ſtrangling, &c. with all the circumſtances. 2 nfl. 318. 


2 Infl. 319. 33 | | | 
If it be by the couſin and heir, he ought to ſhew how he is 
couſin. St. P. C. 81: a. | 
So in an appeal for burglary, if the count be burgaliter, it is 


In an appeal for robbery, it ought to ſhew the things of which 
he was robbed. S/. P. C. 81. 24. RO 
And an appeal for a rape ought to ſay, felonice rapuit. Mid. 
So the count in an appeal ſhall abate, if the fact appears by 


fendendv, 2 Inſl. 317. 


formerly, if the appellant count of the fact, the year, the day, 
the hour, the time of the king, the town where the fact was 
Cone, and with what weapon. 2 /nft. 317. St. P. C. 80. 

And if it ſays, circa 2 an hour it is ſufficient ; though it 
cannot ſay, circa ſuch a day, or year. 2 Inſt. 318. 4 Mod. 290. 
| Fol. 59. Shin. 443. Cont. per three judges, 2 acc. 1 Bul. 82, 
! Dub. 3 Mod. 158. | 3 

And the preciſe day is not neceſſary; for he may be found 
guilty at 2 former, or ſubſequent day. 2 In.. 318. 

9» it is not neceſſary to alledge the particular weapon; ſor 
proof of any other weapon is ſufficient. 2 /nft. 319. 


a hd. 1 59. | 


I Sal. 328. | | 

Nor dans, for dedit wulnus, being more certain. Semtb.. 
4 Hod. 290, 292. 1 Sal. 60. Shin. 443. 55 

Or the venue alledged in parochia de Y. and not in the town. 
Lal. 4 Mod. 290. 1 Ful. 60. But afterwards R. cont. per 


” 3 Mod. 158. 2 Inſt. 319, except where it is in a city, 
eie pariſh is in nature of a towu in the country. Dab. 


Uarth, 17. Skin. 554 
89 


„ 


f the count be of a deach by a wound; he ſhall not be con- 
nickel, if the evidence be of a death by poiſon, drowning, Sc. 


bal; for it ought to be burglariter, or burgulariter. N. Co. 39. . 


the plaintiff's own ſhewing to be done by miſadventure, or ſe de- 


But, by the ff. Gloc. 6. Ed. 1. 9. an appeal does not abate as - 


So, if the hour be omitted, it is not material. Semb. 


do falle Latin in the count does not hurt. Semb. 4 Mod. 1 3 


er judyres, Powell, acc. 11 Ann, 1 Sal. 60. D. cont. per Tre- 


. 


; So the count is ſufficient, if it be againſt A. who gave the | 
f ſtroke, and B. who was aſſiſtant; though the evidence he | |] 
B. gave the ſtroke, and -H. aſſiſted him. 3 Mod. 112 
So ſurpluſage in the return, Cc. does not hurt. R. Sin. $53 n 
(G. 7.) Pleas in Bar. ; l 
(G. 7.) To an appeal, the defendant may plead in bar of the felon 35 
Not guilty. not guilty. Cro. El. 69. DE * 35 
If there are ſeveral defendants they may join, et ſeparatin 4. bn 
cunt quod iſſi nan ſunt culpabiles, upon which ſeveral venire faiws, | 0 
ſhall be awarded. Co. Ent. 57. 6. | 3 
If an appeal charge only for manſlaughter, a plea quod fſelonimm : 
et murdrum non cul” is well. R. 2 Cro. 283. Tel. 204. 
So the defendant ſhall plead nat guilty, though it was ſe dijn- 3 
dendo, c. for he cannot jultify for death. 2 [nft. 316. N 
So, after a demurrer to the writ, return, and count over- * 
ruled, he ſhall join iſſue. R. Skin. 554. N 85 
(8. 8.) So in an appeal of death, the defendant may join iſſue by 4% 
Tender of battle. Cre. EL 69. Vide Batile, (A. 1.) | Ba 
battle. Or one defendant may tender battle, and another plead a 80 
guilty. Cro. Zl. 69. | | * Woh 
So in an appeal by a wife, for the murder of her huſband, the Med. t 
deicndant may plead, marriage io another huſband. Dy. 296. a. 
| ' | 8 So, 
(G. 9.) So the defendant. may plead in bar, that he was formerly cen. But, 
Avterſetts ied of manſlaughter upon an inditment for the ſame felony, and had 461. 
convict of His clergy. R. 4 Co. 46. a. R. Kel. 94, Ce. 2 Oro. 283 But 
manſlaug h- 1 e | all act! 
ter, and had. 247 ; : ; _ 
clergy. Or, that he was convicted and prayed his clergy, though ihe court tht 2 
would conſider whether it Jhould be allowed ; for the act of the court So, if 
, dues not prejudice the party in a cafe of life. R. 4 Co. 46.4 rent, a1 
3 inſt. 131. Co. Ent. 54. 5 Bur. 2801. R. Kel. 94. con. Prading 
1 Sid. 316. 3 Alod. 157. Dub. Cartb. 16, 17, 18. 2 Shs. $75: pre. 
Ihough the conviction was after the appeal, if it be before I" de 
the def-1Jant is driven to plead. R. 4. Co. 47. I Ulorng 
Anif an appeal be ſued after conviction, and before Jag 1 plea 


ment given by the court, it is not a cauſe for RRaying judgment 


upon the indictment. Hel. QF. | | . the p 
| S0 the cout cannot deprive him of clergy, to give ad vant?! nt ple 
to the appeal Act. 186, 108 Cont. 4 Mod. 158. 4 Med. 166 Kin N 

And if they do fo, the conviction, and that he was realy te «De a Gd 
demand His cleryy, is a bar to the appzal. Ael. 107. 1 Sol. 63 Dit Le 
” 5 Bur. 2801, * ; 8 Fe, Ce. 

But, by the. ,. 3 U. 7. 1. if a felon, murderer, or accefory 0 Le, 268, 


: , . "= : . bd # * 2 th 
acquitic on an jncietmeßt, Or the principal attained, . ; 


. , * 3 
wife or hei may have au appeal againſt the perfons ſo aequrtie 

or the priucipal fo attainted, if they be alive and benefit 7 

> * 10 


J) -. 8 


deſore not had. And the juſtices ſhall not diſmiſs him, but 
emit or bail him 'till the year and day be paſt. = 

But he ſhall not be remitted or held to bail, if found guilty BE 
manſlaughter 3 for that is not within the /. 3 H. 7. R. Kel. 25. 

And therefore, it is not a bar to the appeal, that the defendant 
ey indifed, if he be acquitted, for the ſame felony. H. 1 

Or, that he au attainted, if he had not benefit of clergy. - 

Or, that he vas convicted by confeſſion or wverdi? ; for the ff. e 
3 H. 7. allows an appeal, if he be acquitted or attainted, a for- 
ir; if he be convicted. R. 4 Co. 46. a. Semb. 1 And. 68. 
Jo it is not a bar, if the indictment upon which he was con- 
ied and had his clergy, was inſufficient, and no judgment . 
upon it, R. 4 Co. 47-4. 2 Leo. 160. H. 247. 3 5 

So, if there was a judgment, when that judgment is reverſed. 


1 3 | 
: So the defendant may plead, an appeal formerly brought againſt (G. 10.) 

lers for the ſame feiuny. 4 Co. 47. 6. Poormer ap- 

a peal againſt 


So the defendant may plead, auterfoits acquit for the ſame offence "—_— Fog 


en an appeal, and vouch the record; for he ſhall not put his life felony. 


in jeopardy another time. St. P. C. 108. (G. 11.) 
Pity, anterfutts acquit upon an indlidtment, 18 no plea. Auterfoits 
i So, auterfotts acquit, pieaded to an iudictment is not good, W 2 
where the acquittal was for default of form, variance, Sc. N. "OE TAO 
i Mad. Ca. 168. ; VL 
So, a releaſe of the agion of appeal. p „ 
* Put, a releaſe of afions real and perſonal, is no plea. 2 Rel. Releaſe of . 
id 461. 5 . | | the action 
| Put a releaſe of all manner of actions is a good plea ; ſo of A 
83 5 br N 8 P 7 
ll actions criminal or mortal, or concerning pleas of the crown. 
af I/ 287. B. 288. a. * DE | 
aun do, if alter an appeal againſt a man acquitted upon an indict- 
5 4 rent, a releaſe be given to him, he cannot be diſcharged without 
dog the feleaſe; or if the plaintiff be nonſuited upon the ; 
75. pra), R. Mod. Ca. 219. . 8 | 0 
fore i" defendant in an appeal ought to plead in perſon, and not 8 | 
b oriey, D. 3 Med. 268. Vide Altorney, (B. 6.) 
od \ plea in an eppea! cannet be amended, though before iſſue, 


(Comuirrer, 4 Mud. 158. 

l tbe plaſutiff reply to the plea on an appeal, where the de- 
ata In erde matter triable by the common law, and ale to 
- tr the ought to conchude alſo to the felony, otherwiſe it 
be a dilcontinuance. 3 Leo. 268. | 
0 Le need not, where the defendant pleads ne unques gc- 
% — which is not triable by the common Jaw. N.“ 
eb. 208. | 3 wo” : N 


(G. 13.) 


| 528 ; 
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(G. 13.) iſſue. 


If the iſſue be joined in an appeal, and the plaintiff does not 
pray the inqueſt, the defendant may by proviſo. Se. P. C. 51. 4. 
If there are ſeveral defendants there may be ſeveral, or only 


ove venire facias, for doubt of challenge. R. Cro. Car. 532. h 
. 2 Sg” | 

The iſſue may be joined to be tried by the country, or by bat- i 
tle. Dy. 120. Vide Balile, (A. 1.) ; 

It ſhall not be tried by ni privs. Dy 46. a. ns I 
If the appeal is in London, it muſt be tried at niſ prive ; for | 
he citizens are not to be brought out of the city, Caffe 20; 
vid. v. Bambridge, H. 3 G. 2. Str. 854.] | 2 Dj 

If at the trial the defendant makes defaylt, the inqueſt ſhall 
not he taken by default ; but if the defendant appeared upon the ( 
copias, a capias de novo ſhall be awarded; if upon the exigent, $ 
an exigt facias de novo. St. P. C. no. b. | ſ 

Iſſue ſhall be joined at the bar in French, and immediately uli 
thereupon, a wenire facias. 1 Sid. 325. | | appe 

[ The venire mult bear teſte the day iſſue is joined, but it is not by 
a diſcontinuance if it is not taken out and made returnable, the vir, 
ſooneſt that may be. Caftell vid. v. Bambridge, H. 3 G. 2. | hand 
Str. 854.] | le cura 
When the jury appear, the appeal and the ſeveral iſſues ſhall 

be read to them. 1 Sid. 325. | | | 

The plaintiff ſhall give evidence firſt to the plea in abatement, | 
and afterwards to the felony. 1 Sid. 325. Th 

And the evidence on both ſides ſhall be upon oath. 1 Sid. 325; 17, 6 

[The record of the acquittal of the appellee on an indictment, 4 
is no evidence on the trial of the appeal. Caſtell vid. v. Ban- of the 
bridge, H. 3 G. 2. Str. B54] | ; Lf. 

| | But 
(G. 14.) Nonſvit, or Verdict. lis cler 
| | | | fore th 

If the jury give a verdi& for the appellee upon the iſſue in 632, 
abatement, they ſhall not give a verdict upon the felony. R. 9 ] 
. . "IO 

But if they find for the plaintiff, then they ſhall anſwer as t0 
the felony. | 0.16 

And the jury may find the defendant in an appeal for on 
guilty of manſlaughter. R. 1 Sid. 325. Dy. 261. 4. 4. 

407. 2 Kol. 461. | | | | but If the 

But the jury are not compellable to find the manſlaughter, a Werwar 
may ſind not guilty. Cro. El. 276. 85 ; "tion i 

Iſ the plaintiff be nonſuited after appearance, it ſhall be pe ; wan, il 
remptory. Co. I.. 130. 4. R. 1 Sid. 32. 22 Af pl 9757 : 1 he be ; 

Otherwiſe before appearance in proper perſon. Dub. 1 Sid. 32 vil be a 
Cont.,Cro. El. 605. | . 80, a 

But after a verdict which finds the defendant guilty i 5 

| 01. 


laughter only, the plaintiff cannot be nonluited. R. Mod. 1 5 


ö - 


A * f ENS 


And, if the plaintiff appears by attorney, EE . 


manded, it is not a diſcontinuance, but the act of the attorney 
hall be void, if the defendant will; but if he be demanded at 


any day, and does not appear in perſon, he ſhall be nonſuited. 


R. 4 Mod. 100. 1 5 8 
If the plaintiff be not ready at any day when he is demandable, 


he ſhall be nonſuited. | | | 
If the guardian, or attorney, is not preſent, when admitted by 


them. 


Lat. 17% = | f OW 
Ik the plaintiff be nonſuited or releaſes, the king may proceed 


zyainſt the defendant upon the ſame record. Mod. Ca. 219. 
Dy. 120. 6. | ; | 
55 if the plaintiff die before verdict. 2 Leo. 83. 
Otherwiſe, if after verdict, and before judgment. 2 Leo. 83. 
$9, if the plaintiff be barred upon a demurrer. Dy. 121. 


If the appellee is acquitted at niſi prive in London, the chief 
lice will not proceed on flat. Weſtminſter 2. c. 12. againſt the 


zppellant, though in court; but application muſt be made above, or 
by weit of conſpiracy. Caſtell vid. v. Bambridge, H. 3 G. 2. 
vir. 854-] Vid. 2 Hawk. 285, et infra, where this ſubject is 
landled at full length, and with great perſpicuity and ac- 
curacy,* 


(G. 15.) Judgment. 


| The judgment in an appeal of murder ſhall be, quod ſuſpenda- 


tur, c. Co. Ent. 60. b. 2 Infl. 183. 3 Inſt. 212. N 
And the ancient law was, that the wife, and all the blood 


ef the party flain ſhould draw the defendant to execution. 


3 f. 131.“ / 
But if the defendant be found guilty of manſlaughter, and has 


bus clergy ; the burning is not part of the judgment, and there- 


fore the king may pardon it. Hob. 294. Dub. Cro. El. 632, 
682, « | | | | 


Glivered to the ordinary. 2 K. 3. 22. 6. 


(G. 16.) Conviction in an Appeal may be pleaded to an In- 


dictment. 


If the defendant be convicted in an appeal for felony, and is 
terwards indicted for the ſame felony, he may plead this con- 
"(tion in bar of the indictment: as, in an appeal for the death of 
i Man, if he be found guilty of homicide, and has his clergy ; 
the be afterwards indicted for murder, the former conviction 
"il be a bar. R. 4 Co. 40. 4. „ 
do, a conviction in an appeal for burglary is a good bar to an 
vdictment for the ſame felony. Rs Co. 39. 6. ; 


And though he be ſick, the court cannot give a longer day. 


So in an appeal of robbery, after clergy allowed, he ſhall be 


Other- 
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. 1 if the count in an me be arge for in. Ay 
ſufficiency. R. 4 Co. 40. 4. A 

| houſe 
Appeal from the Admiralty. If 

maſs 

Vide Admiralty, (G) . 

Bill by Wap of Appeal. 
Vide Chancery, (2 0. 2.) 

\ N 
appeal from Order of Removal of a | Pauper A* 
lin, cc 
Vide Fwftices of Peace, (B. 74.) I 
Nl. Gin 
Appeal to Parliament, 8 
Pide Parliament, (L. 7, 9) — 

| | 7 95 
Appeals to the Pope. 2 

80 
Vide Popery, (A. 3.—B. 2.) er and. 

: | 80, a 

Appeal in Eccleſiaſtical Courts, * 

| 5 

Vide Prerogative, (D. 13, &c.) 90 2 
Raul. 2 

1 E AR ANC E. 

Ville Pleader, (B. 1, &c.)— Appeal, (0. 5. )—Chavoy, Soa t 
| (T. 1, 3. OY * 9 2nd to a 
| 109. a, 
| 15 an 

” * Or, to 
| ; | So One 
A Þ r W D 4 NXP 1 
3355 What! 

5 . lk. 9.) 
| BY An ady 
() Appendant, and Appurtenant. W...... 
And, il 
Thi dant is that, which beyond memory has de bor of J. 
A — more _— which agrees 4. 1 Roll 


it in nature and quality. Co. L. 121. 6. 5 Ab. 


9 F 8 5 : N 2 
* 5 | : . 4 i 
4 . 
« _ 
4 1 < 5 . 5 


APPENDANT axv APPURENMANr. 5 N 


A thing 9 is that, which commences at this day. 
„ 121. 6. es : 
25 if a man at this day grant eſtovers, common, &c. for an 

dovſe, or beafts within the manor of another, 1 Vent. 407. 

If a thing, which may be appendant or appurtenant had al. 
ways paſſed with the manur to which, &c. by the words, cum 
»r;inentiis, it muſt be taken to be appendant, 1 Rol. 230. J. 27, : FR. 
Tide Grant, (E. 9.) R | e : 


(B) What Things may be fo. | 


(B. 1.) A Thiog Incorporeal to a Corporeal. 


ND therefore, a thing incorpareal may be appendant or 

{\ appurtenant to a thing corporeal; as, an advowſon, vil- 
Lin, common, &c. may be appendant to a manor, houſe, or 
brd. Co. L. 121. 6. 1 Rol. 230. J. 36. 4 Co. 37. 4. R. 
Pl, Cam. 170. Wy | | 

do common .of turbary, eſtovers, &. may be appendant to 
u houſe. Co. L. 121. 6. | | | 

do common for beaſts vt and couchant may be appendant to 
zcottage ; for that has a curtilage. R. Mod. Ca. 114. 

do, common for bealts ſans nombre. Semb. Mod. Ca. 114, 115. 
Vide Common, (B:—C.) | * 

So an advowſon may be appendant to a manor, caſtle, houſe, 
er land. Co. L. 122. a. 1 Rol. 230. l. 10. Vide Advowſon, (B.) 
$o, a leet to a manor. 1 Rol. 230. J. 37. AY 

80, a hundred, rent, &c. to a manor. 1 Nol. 230. J. 40. 

So, a foreſt to a manor, honour, or caſtle. Pal. 60. | 

So a vicarage may be appendant to a manor, rectory, &c. 


Aal. 23 1. J. 5. Vide Eſghſe, (H. 2.) 
(B. 2z.) Or, Vice Verſa. 


do a thing corporeal may be appendant to an incorporeal ; as, 
2nd to an office. Co. L. 121. 3. 1 Rol. 230.1. 45. Pl. Com, 
109. 4. 4 Co 37. 4. | | | 

To an office of inheritance only. Dav. 34. a. 

Or, to an hundred. R. t Rol. 231. J. 15. 1 
Sd one thing may be appendant to another, though it be in 
other county; as, an advowſon to a manor, &c. in another 
county. 1 Rel. 230. J. 52. 

251 things paſs by a grant cum pertinentitss Vid in Grant, 


(B. 3.) To what Thing the Appendancy ſhall be. 


An advowſon-is appendant to the demeſnes of the manor, not 
lo the rent or ſervices. Co. IL. 122. 4. 1 Rol. 230. J. 15. 

And, if it be appendant to the manor of A. to which the ma- 
tor of B. eſcheats, it continues appendant only to the manor of 
f. 1 Roll 230. J. 17. Co. L. 122. 4. N 
Mm 2 | 90 * 


APPENDANT axv APPURTENANT. 
So common of turbary, or eſtovers, is appendant to an houſe 


where they ſhall be ſpent, not to land. Co. L. 121, B. 
So a ſcat in a church is appendant to an houſe, not to land. 


Co. L. 122. a. 


(C) What Things cannot be lo 


UT a thing appendant, or appurtenant, ought to agree 
with the thing to which it is appendant or appurtenant i 
nature and quality ; and therefore, a thing corporeal cannot he 
appendant to a thing corporeal. Co. L. 121.6. 1 Rol. 230, 
J. 34. 4 Co. 36.6. 25 1 
As, land cannot be appendant to other land. 1 Rol. 240.1. 50. 
Nor, to a meadow, or meſſuage. Pl. Com. 170. b. 
So a meadow cannot be appurtenant to a paſture, nor a paſture 
to a wood, Pl. Com. 170. b. | 
And preſcription does not make a thing appendant, which does 
not agree in quality with the other. Rol. 4 Co. 36. ö. 
Nor, generally, a thing incorporeal to another incorporeil, 
I Kol. 230. J. 30. 4 Co. 36. 5. 
As, one advowſon to another advowſon. 1 Rol. 231. l. 12. 
A warren to a leet. Pl. Com. 168. 6. 
A leet to a hundred. PI. Com. 168. b. 
One office to another. Pl. Com. 168. 6. 5 
Nor, an advowſon to the rent or ſervices of a manor. Sar. 10;. 
90 a thing ſpiritual cannot be appendant to a thing temporal: 
as, tithes to a manor. N. 2 Co. 45.6. : 
Nor, a thing temporal to a thing ſpiritual, or eccleſiaſtical: a, 
a leet to a church, or chapel. Co. L. 121. 6. 4 Co. 37. 4. 
So, a thing incorporeal cannot be appendant to a corporea, 
which does not agree with it in nature: as, common of turbary 
cannot be appendant to land, but to an houſe where the turls ar 
WW. ͤ VV Be be 
Vet things, which ee appendant or appurte 
nant to another thing, may be claimed mediately ; as, if 2 mal 
preſcribe, that all thoſe whoſe eſtate he has in ſuch a manor, hate 


paid ſo much to the parſon for tithes, and for this reaſon took tis 


tithes within the manor, it is good. R. 2 Co. 45. a. 


That all thoſe, whoſe eſtate he has in the hundred, &c. hate 


had a leet. Co. L. 121. a. -- 
That all in ſuch an office have. conſtituted ſuch an officer 
I Rol. 230. l. 47. | | 


(D) Appendancy, how deſtroyed. 


P a thing appendant or appurtenant to another be gralle 
4 by itſelf, without the thing to which, &c. the appendancy 0 
deſtroyed, and that which was appendant becomes in 80 


Vid Copyhold, (Q. 4.) ys „ & 


are app 
reunitet 
withoul 
append, 
Ia. 
be appe 
ſon, to 
king, ar 


C. the 2 


\ 
* 


APPENDANT an APPURTENANT. = 33; 1 
6, if the thing to which, &e. be granted, ſaving the thing 
Aa or appurtenant. = | | | 

As, if an advowſon appendant be granted, without the manor | 
o which, &c. or the manor, ſaving the advowſon, Vide Advow- <_ 
e there be a grant by a huſband ſeiſed in right of 
his N this makes a ſeverance ſo long as the grant ſtands in 
7% if the grant be for life, this makes a ſeverance during the 
le. 1 Rol. 233-1. 10. | | | 

So, if a man preſent to an advowſon appendant, as to an ad- 
wrſon in groſs ; this makes it diſappendant. 1 Rol. 22. J. 48. 

$0, if a manor, &c. to which waif, eſtray, or other franchiſes 
reappendant come to the King by purchaſe, or eſcheat, they are 
rezited to the crown; and if the manor be afterwards granted, 
pithout expreſs words, or adeo plene, &c. they do not continue 
pendant. Co. L. 12 1. 6. CL 7 : 

fa thing appendant be ever ſevered, it ſhall never afterwards 
te pendant: as, if the King grant a manor, except the adyow- 
ſon, to B. who regrants the manor with the advowſon to the 
king, and the King afterwards grants the manor and advowſon ta 
{. the adyowſon continues in groſs. 2 Mod. 2. — 


APPOINTMENT. 
Vide Chancery, (2 F. 1, Kc.) — U, (N. 11, Kc.) 
APPORTIONMENT, . 
Vide Chancery, (2 3 5.)—Suſpenfion, (E.—G.) 
Ar R E N T 1.C * 


ue Juſlces of Peace, (B. 53, &c.)—Ley, (D. 1.)—London 
A re + 


APPROPRIATION. 
Vide Aua, (D. 1, Ke.) 
APPROVER. 
Vide Puflicer, (V. &c.)—Offcer, (G. 6.) 
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a 

| : ; | fo 

A N arbitrament is the judgment, or decree of perſons cdl at 

* by the parties, to arbitrate of the things ſubmitted to be 

them. e "3 ay 
And five things muſt concur to it. 1. Matter in controverſy, 

2. A ſubmiſſion, 3. Parties to the ſubmiſſion. 4. Arbitrator, pe 

5. Giving up the award. Dy. 217. a. Hard. 44. 5 

| | - | 8 lu 

(B) Tho may be an Arbitrator, th 

3 2 thi 

N arbitrator being dle elected by the party, every ore 

capable of making an arbitrament, may be an arbitrator, EY 

9 | 85 I 

. (C) ho not. Fn 

UT a perſon of non Jane memory cannot be an arbitrator - 

Nor, a perſon, who by nature, or accident, haz not i 5 

cretion. Weſt. Symb. 163. b. On PR 

Or, an infant. bid. . 8 1 

Nor, a perſon, who is not ſui juris e as, a villein. /bid. EN 

Feme covert. Thid. © Wes An 

Nor, a perſon dead in law: as, a monk, or other man pri 17 

feſſed. Jbid. N Hes 

A man attainted of treaſon, or felony. bid. mid 

So, an arbitrator ought to be indifferent ; and therefore, = 

award, made by corruption, or undue means, ſhall be avoided 4 

equity. Vide Chancery, (2 K. 2. &c.) | Fr 

So the party himſelf cannot be an arbitrator in his own caul 

Hard. 44. N. cont. 4 Mod. 226. ; bibs 

And, by the /. 9 & 10 W. 3.15. any arbitrationor umpia ant 

procured by corruption, or undue means, (though the reference 95 

by rule of court, ) ſhall be void and ſet aſide by any coun df q 

or equity, ſo as complaint of ſuch corruption or practice adit 

made in the court where the rule for ſubmiſſion is made, bel * 

the laſt day of the next term after ſuch arbitration or umpirage fore 

| | cord 

(D) Submiſlton. 1 

; > 

(D. 1.) How it may be made. ton 

court 

T HE ſubmiſſion to an arbitrament may be by an inden (4 

with covenants to ſtand to the award of ſuch pc Fut) 

2 Mod. 73. | | 0 

Or, by an obligation, with a condition to the ſame effett don, 


Or, by ſeveral obligations; for if 4. give an obligation to B. 
and C. another, the ſubmiſſion appears upon all. Cro. Car. 433. 
80, there may be a ſubmiſſion by paro/;. and an gffump/it lies 
for non-performance of the award. Vide in Aion upon the Cafe 
upon Aſumpſi, (A. 1.) Vide pat, (1. L, 3.) | | 
| *$o, there may be a ſubmiſſion by ſeveral, though one or two only 
are bound to ftand to the award; and the others, who are not 


I, bound, may have an action for the non-performance of the 
: award. 1 Rot. 249. J. 35. 5 3 

of So, if a bond of ſubmiſſion be made to A. and B. and it ap- 

Nh cars that A. was a truftee for B. and the condition mentions 


the arbitrators to be elected only on the part of A. yet here is a 
lubmiſſion by B. alſo. R. Lut. 576. . | 

So, there may be a ſubmiſſion to ſtand to the award of four, /o 
that an award be made by all, or three of them; and an award by 
three will be good. R. Mo. 849. R.2 Cro. 278. 

80 a ſubmiſſion may be by 1ule of court. Ee, GL” 
Or, by conſent at the aflizes, afterwards made a rule of court. 

| Ray. 35, 1 Sid: 54. . | 
And, by the /. 9g & 10 W. 3. 15. all perſons deſiring to end 
ſuits, Kc. (for which there is remedy only by perſonal action 
or in equity) may agree, that their ſubmiſſion to the award or 
umpirage of any perſons be made a rule of any of the king's 
courts of record: and may inſert ſuch agreement in the con- 
dition of the bond, &c. whereby they ſubmit ; and on affidavit 
thereof by one of the witneſſes thereto, a rule of court ſhall be 
made, that the parties ſtand to the award of the ſaid arbitrators, 
And if the party diſobey the award, on motion the court ſhall 
iſue ptoceſs of contempt, which ſhall not be ſlopt by any other 
court of law or equity, unleſs on oath it appear the arbitrators 
miſbelaved themſelves, 8 85 Eh: | 
The ſubmiſſion ought to be made a rule of court. 
* This ſtatute, which limits the time of complainiug againſt 
avards to the laſt day of next term, does not extend to ſuch as 
zre made in purſuance of a rule of ni prius, but only where the 
ſubmiſſion is by obligation; and, nothing is a ground within that 
laute to ſet aſide an award but corruption in the arbitrators. 
K. 301.“ | . 1 
A motion, that an award ſhould be referred hack to the ſame 
abitrator to reconſider it, on the ground that he bad not ſufſi- 
cient materials before him hen he made it, muſt be made be- 
fore the /aff day of the next term, after ſuch award made ac- 
cording to this ſtatute, although the arbitrator be not charged with 
corruption or undue means. 2 Term Rep. 781.“ | 

The court will compel a witneſs to a ſubmiſſion to arbitration, 
to make affidavit of the execution, in order to make a rule of 
court. Clark v. Elwick, Str. 1. Barnes 58. ] | 

[A ſubmiſſion may be made a rule of court, on. motion of one 

party, and producing the bond executed by the other. Barnes 55.] 
llt may be made a rule of court, though no part of the condi- 
on, only a memorandum ſgned before execution of bond. * | 


wht” 


ARBITRAMENT. 


And if the ſubmiſſion be by rule of court, the court vil 
oblige performance, without making the award alſo a rule of 
court. Per Holt, 1 Sal. 71. * Semb. cont. B. R. H. 232.5 

[A conſent in the ſubmiſſion bond to make the award a rule 
of court, will not warrant the court's interpoſing ; the ſubmil. 
fion muſt be made a rule of court. Harriſon v. Grundy, H. 
16 G. 2. Str. 1178.) | 

[To bring a ſubmiſſion within fat. 9 & 19 W. z. c. 15. it 
muſt be confirmed by rule of court prior to making the award, 

Spetigue v. Carpenter, T. 1735. 3 P. . 361. | 

If a bond fays, and if be conſent to have the ſubmiſſion a rul: of 
court, it is a ſufficient conſent. 1 Sal. 72. | 

If the party does not obey an award by a rule of court, an 
attachment ſhall be granted againſt him, if he does not ſhew 

cauſe to the. contrary upon notice, upon which he ſhall be im- 
priſoned for his contempt. S/. 9 & 10 W. 3. 15. Dub. Ry, 
35. 1 Sid. 452. R. 1 Sal. 83. | | 

[A parol award may be enforced by attachment. Barnes 54. 

[The court will not ground an attachment for non-perform. 
ance of an award on the affirmation of a Quaker, for it is a eri. 

minal proſecution within 7 & 8 W. 3. c. 34. Robins v. Say. 
_eard, T. 7 G. Sir. 441.) 1 
And he muſt obey it, though it be defective in other reſpects; 

unleſs it be made by practice, or corruption, or be irregular, 
1 Cal. 71, 73, 83. | . Rs 

[If the ſubmiſſion is by obligation, the award mult be com. 
plained againſt, before the end of the next term, but not ſuch 
awards as are made in purſuance of a rule of ni privz. Ander- 

. ſen v. Coxcter, P. 6 G. Str. 301.] 

Nothing but manifeſt corruption in the arbitrators, is good 
ground within fat. 9 & 10 W. z. for B. R. to ſet aſide an 
award. lid. . 1 | | 

[ObjeRion to an award in point of Jaw, cannot be made 
after firſt term, and attachment goes. Barnes 55.1 

[After ſecond term, if for corruption or ill practice; but if 
the objection ariſes on the face of award, at any time. Larne 
56] qa Io : 

[An award cannot be ſet aſide but for fraud or corruption in 
the arbitrators, not for not being final or mutual, or other de- 

fects appearing on the face of it; but in ſuch caſe, the court 
will not grant attachment for not performing it. Hutchins . 
Hutchins, M. 12 G. 2. Andr. 297-] 

And it ſhall be conſtrued according to the intent, though the 
r, yh gi 

If he does not obey an award, where a verdi& is given for | 
1 the plaintiff may take judgment, or have an attachment. 
i Sal. 84. | | 5 | | | 

If a ſtranger defeats an award made by rule of court, an at 

tachment lies againſt him. Sal. 596. LEY 
Zo, if the party has not ſatisfaction, though he proceeds by way 
of contempt, he may alſo proceed upon the bond. 1 Sal. 73. 
Yet an award upon a ſubmiſſion made a rule of court purſu- 


ant to the ff, 9 & 10 W. 3. 15. may be avoided for other E 
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ects, as well as corruption; otherwiſe judgment will be one 
way when given upon A bond, and another way when given 
upon a rule of court. R. in B. R. Paſe. 6 Ann. 

If the arbitrators take money of one party alone for their 
charges, without any bill delivered, before making their award, 
it ſhall be ſet aſide. Shephard v. Brand, T. 7 G. 2. B. . 


1 be a ſubmiſſion generally at the aſſizes, upon the trial 
of a particular action, yet the arbitrators may determine all 
aber matters between the parties. Per C. B. Paſ. 6 Ann. 

If a reference be agreed, a ſtay of proceedings ſhall be conſe- 
quent. Per T iſden, 1 Mod. 24. | 

And, if there be an action upon a bond, for non- perform- 
ce; it will be a good breach, at he proceeded to execution. 
N. 2 Jon. 134. | . 

80, if one ſerve a ſubpena upon the other after a ſubmiſſion by _ 


rule, it will be a breach. 1 Sal. 73. 
But, non-performance during conteſt is no contempt. 1 Sal. 


5 if any part of the award be impoſſible, for the non - per- 
formance of ſo much no attachment goes. 1 Sal. 83. 8 
When an award ſhall be confirmed, or avoided in equity, - 


Vide in Chancery, (2 K. 1, &c.) | 
(D. 2.) By whom it may be made, 


Every one capable of making a diſpoſition, or a releaſe of his 
ght, may make a ſubmiſſion to an award. | 

But an infant cannot ſubmit to arbitrament; for his ſubmiſ- 
ſin is void. 1 Rel. 268. J. 5. - LS 

Yet if an infant and a man of full age join in a ſubmiſſion, it 
good; for though the infant cannot be obliged to ſtand to it, 
ret his ſubmiſſion is only voidable, and he may agree or diſ- 
agree, to the award at his full-age. e. Lat. 207. 1 Fon. 165. 
Dal. 3 Lev. 17. Semb. 1 Rol. 730. J. 7. | : 

And a father may be obliged, that he and his ſon an infant © 
/all fand to an award ; and ſuch obligation binds the father. 
ib. Lat. 207. RX | | | | * 
Aud therefore, if the father pleads to the obligation, that his 
n vas within age, it is no bar. R. 3 Lev. 17. | | 

do a father may ſubmit for him and his ſon, and it is good for 
ine ſon. Semb. 1 Lev. 139. : 8 | 

do a feme covert cannot ſubmit herſelf to an award. | 
but the huſband may ſubmit,” for him and his wiſe. Sii. 351. 
So, if the huſband only ſubmit, it is ſufficient for a debt due 
zom the wife as executrix or adminiſtratrix; for the huſband is 
argeable with it by the intermarriage. R. 1 Kol. 246. J. 


* 10. ; | : | IE: 
do, if there be a ſubmiſſion by the huſband only for a leaſe 
® jars, which his wife has as executrix ; and this binds the 
"ic after his death. 1 Rol. 245. J. 50. . | 

| | | | Or, 
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Or, for a debt upon a bond made to his wife beſore cove 
ture, Mar. 77. | WES | 
So, if there be a controverſy between A. of the one part, and 
B. and C. of the other; and B. ſubmit for himſelf and C. aud 
there be an award, that B. Mall pay, Cc. this is good, though 
C. be a ſtranger. N. 1 Rol. 244. l. 20. | 
So, if B. ſabmit for himſelf and his partner ; and the ; 
that B. pay. R. 2 Mod. 228. So nie] _ 
So, if B. ſubmit, as the atiorncy of C. B. ſhall be boy 
R. 1.84). 70. Shin. 699. 58. 


(D. 3.) What Things may be ſubmitted. 


All perſonal actions and things of an uncertain nature may be 
determined by arbitrament. . | 

So a debt on a ſpecialty or record, thongh certain, mey be 
ſubmitted among ſ other things. 1 Lev. 292. 

But freehold, or inheritance of lands, cannot be determiucd by 
arbitrament. 1 Nol. 242. J. 10. ; 

And therefore, there cannot be a partition by an award; (ur 
ſrechold does not paſs without livery. N. 1 Rel. 242.1. 16. 

So the intereſt of an eſtate for years cannot be transfered by 
an award; for it is a chattel real. 1 Rf. 242. J. 20. Km. 
cont. Dy. 183. a. in marg. 2 Lev. 104. Cre. El. 223. 

Nor, a thing certain; as, a debt upon bond, by itſelf, 1 Lev, 
292. 4 | | 
Or, a debt upon record; ae, arrears of an account found be. 
fore auditors. | a, 

But an award may be made of the arrearages of a icut it- 

erved upon a leafe for years. 1 Rol. 242.1. 25. 

So, if a man be bound to ftand to an award, and the 2rbitri- 
trators make an award, that land ſhall be conveyed ; if the pat) 
refuſes the conveyance, he forferts bis obligation. 1 Rv! 244. 
* if an award be, that one ſball pay ſo much in ſuligſal im of a 
frecial y, though the ſpreiaty is not thereby difcharged, yet ! 
te commence an action upon the ſpecialty afterwards, he forteus 
his obligation. R. 1 NR“ 243.1. 15. 2 Cre. 447- 


(D. 4.) To what Things a Sabmiſſion extends. 


If there be a ſubmiſſion of all adlont and complaints ; eau des 0 
action are ſubmitted. 1 Rl. 245. J. 20. ' 

1, of adtenr perfonal, ac ſeftis et querelis ; ations real are 
ſubmitted. 1 Rol. 246. 30. (a) | ET 

If there Le a ſubmiſſion of all matters between them tus; 3 
action by one of them, and his wife agaiuſt the other, “ 19 
ſubmiited. N. 1 R2l. 246. l. 15. 5 


{a} Note; The diFerence between theſe caſes is in the word — 


in the firſt prevents the word perſonal from applying to the | 
Words. | . 8 85 8 


e 


r 


- =» 
— — 


an award; if the obligor revoke, he forfeits his bond. 


lice. R. 1 Nol. 331.1. 48. 
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If, of all demands ; title to land is ſubmitted, Semb.*Ke1. 9. b. 


I, of all debts ; ſpecialties and judgments for them may be re- 
leaſed. R. 2 Sard. 1 90. | 


If, of all differenc 's ; all demands may be releaſed. Fs 

But by a ſubmiſſion of all actions, cauſes of action are not ſub- 
mitted. 1 Rol. 245+ J. 20. | | 
By a ſubmiſſion of a9tons perſonal, ſuits and complaints, actions 
real are not ſubmitted ; for perſonal refers to the whole. 1 Rol. 


246. J. 25. (a) 


By a ſubmiſſion by A. and B. of the one part, and C. of the 


other, of all matters betaveen them, an action by A. alone againſt 
C. is ſubmitted; for it ſhall be taken diſtributively, R. 1 Rol. 
246. J. 20. Semb. Lut. 1628. "EE 


Dy ſubmiſſion of A. of all matters, a debt, due from the 
wife of A. as executrix, is ſubmitted. R. 2 Cro. 447. 


[If all matters in difference are. ſubmitted, it extends to a de- 
mand as executor. Elleiſon v. Commins, M. 14 G. 2. Sir. 
1144]. = 

By a ſubmiſſion to A. who orders a leaſeg it does not extend 
to payment of rent upon the leaſe. Mo. 3. | 


[On a rule of reference to three jurymen, they may award a 


ſum certain for coſts, and the court cannot take notice of it, 


- unleſs they are exceſſive, ® and then only as an evidence of ſome 


undue practice. B. R. H. 53.] * 
(D. 5.) When a Submiſſion may be revoked. 


If there be a ſubmiſſion to an award, it may be. revoked be- 
fore the award made. Serb. 1 Sid. 281. | ig 

If two ſubmit on one part, and one on the other; one of 
thoſe two may revoke without- the other. 1 Rol. 3371. I. 16. 

If there be a ſubmiſſion by a eme ſole, who marries before an 


award made, it will be a revocation. 


So, if the woman and B. ſubmit on one part, and the 
woman marries; it will be a revocation as to B. alſo. N. 1 Rol. 
331. J. 45. Jon. 388. Fra | | 

But, if there be a ſubmiſſion, and a bond is givea to ſtand to 
1 Rel. 
331. J. 15. 8 Co. 82. a. | | 

So, if a ſubmiſſion be revoked ; it is of no avail till notice of 
the revocation to the arbitrators. R. 1 Rol. 331. J. 40. 

Yet, if the revocation is by marriage, they ought to take no- 

If the arbitrators are made commiſſioners by order of the 
chancery to determine the difference, it is no revocation of the 


'ubmiſſon of the paſgycs. 1 Rol. 331. l. 35: 


(E) Award. 
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(E) Award. 


(E. 1.) What ſhall be a good one. 


(k. 1) A WARDS ſhould be conſtrued liberally and farb. 
It muſt be [ ably. Hawkins v. Colclough, P. 30 G. 2. 1 B. . 
74. . 


purſuant to 


the ſubmiſ. * | | YER: 
- ah ” ua An award ought to be purſuant to the ſubmiſſion: and there. 


therefore fore, if it be made of a thing merely out of the ſubmiſſion, it is void. 
ſhall be void x Rol. 242. J. 35. | Tg x | 
2 * As, if it be awarded, that a ſtranger ſhall do ſuch an act; it 
Vis. 15 15 is void for fo much : as, that a ſtranger ſhall give a bond. R. 
(E. J.) 1 Kol. 243.1. 5.247. l. 10. 10 Co. 131-6. 
That the party, his wife, and ſon, ſhall join in a conveyance, is 
void as to the wife and ſon. R. 1 Rol. 248. J. 10. 259. J zo. 
T hat the lord of a manor grant a copyhold. R. Mo. 3. 
That the ſervant f A. who ſubmitted, pay to the ſervant of B. 
R. 3 Leo. 62. | | 
So, an award of a thing to be done to a ſtranger is void: as, 
to pay money to a ſtranger. 1 Kol. 243.1. 10. 24. l. 25. 10 05 
131. 6. for it does not appear to be any advantage to the party. 
1 Kol. 247. J. 30. Vide poſt, (E. . 
To afſure land to the party and his wiſe, who is a ſtranger to 
the ſubmiſſion, is void as to the wife. N. 2 Rol. 243. J. 12. 
Semb. Mo. 359. | 5 . 8 
To be bound with ſureties, is void as to the ſureties. 1 Kl. 
248. J. 47. R. 3 Leo. 62. | : 
To be in ſuch a place with his counſel to hear the award. 1 Rol. 
244» 1-40. 5 2 | 
— 8 44 award, to pay upon the land, or, within the houſe of a 
flranger ; for this obliges him to be a treſpaſſer. N. 1 Nol. 24). 
J. 20. 5 5 
Otherwiſe, if it be, at the honſe; for that does not make him 
a treſpaſſer. R. 1 Rol. 247. I. 15. 249. J. 25. K. 3 Lev. 153. 
[Lf A. acting as attorney for and on behalf of B. gives bond 
to ſubmit to award to be made, touching all matters between C. 
and B. and on an action brought, defendant craves oyer, and 
pleads, no award, and plaintiff replies, and ſets forth an award 
made concerning the premiſſes in the bond ſpecified ; and the 
award is made, that A. ſhould pay C. ſo much, and C. accept 
it in full of all demands, and that each of the parties ſhould cxe- 
cute a releaſe; though it does not expreſsly mention that it 13 
in relation to the things ſubmitted, yet as that appears on fhe 
record by the replication, it is a good award: for it is within the 
ſubmiſſion final and mutual. Caybill v. Fierald, M. H. 17 
E. 2. Wilſ. 28. 58.) . „„ 
[If pending a ſuit for an aſſault there is a general ſubmiſſion, 
and the award recites the ſuit, and determines each to pay his 
own coſts, and defendant to pay plaintiff 5s. and there does not 


appear 
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appear to have been any other matter between them; the award 
Food. Hawkins v. Colclough; P. 30 G. 2. 1 B. . 254. 
Submiſſion to award indented ; award good, though not in- 


ed. Barnes 55-] 3 a 
N good though the time of execution doth not appear. 


6. f 
3 to three, ſo as they, or any two of them, Oe. 


-ward made by two, the third having had notice, is good. 
Barnes 57-] x 


80, an award of a thing after the time of the ſubmiſſion is (E. 2.) 
oi: as, if it be of rent evhich ſhall be due at Michaelmas next. When it 


/ 


R. 1 Rol. 243. J. 40. 245. J. 45. e 
If it awards a releaſe of all ations ill the day of the award made ; 


goes to a 
time be- 
yond the 


for this extends to ations beyond the time of the ſubmiſſion. ſubmiſſion, 


R. ſape, 1 Rol. 242. J. 45. 245. l. 25. Semb. cont. 1 Rol. 254. 


15. Acc. 1 Nl. 25 8. J. 5. 2060. l. 15, 25. 3 Lev. 188. R. 


2 Gro, 35 2. R. 1 Sal. 74. ä 
But it ought to be averred, that there are matters ariſing be- 
' tween the ſubmiſſion and the time of the award; otherwiſe it 


will be good; for it ſhall not be intended. R. 1 Rol. 24441. 50. 
Vide poſt, (E. 10.) | 


80 an award, that one ball pay for writing the award, is void 
for ſo much; for this goes to a thing happening after the ſuh- - 


miſſion. R. 1 Rol. 254. J. 30. 2 Cro. 578. 
But now it is decided that the power of awarding coſts is ne- 
cNarity conſequent to the authority conferred on the arbitrators 


of determining the cauſe; and when a proviſion is inſerted that 


the colts ſhall abide the event, it is a reſtriction of the general 

power. 2 Term Rep. 645. 5 | | 
Or, that the parties hall pay the reckoning af the meeting of the 

arbitrators. 1 Rol. 254. J. 35. - | 


{If an award directs mutual releaſes to the time of the award, 


id is good; but tender of releaſe to the time of the ſubmiſſion is 
iult.nt. Keen v. Godwin, P. 1728. Bunb. 250.] 


50, an award of a thing not ſubmitted: as, if the ſubmiſſion (E. 3) 


ve, of all matters depending, and the award be, of all matters, ge- 
nerally. 1 Kol. 243. J. 25. 725 | 
If the ſubmiſſion be, of all matters except an obligation; and the 
award be, of all demands. R. 1 Kol. 261. J. 2. . 
Or, if the ſubmiſſion be, of all monies expended for the wiſe at 
, "eu and the award be, of all monies expended for the 201 /e. 
, 2 Cro. 639. Ee | 

But if on a reference of all mattters in difference between 
o partners, the award be that the partnerſhip be diſſolved, 
that is within the ſubmiſſion, and therefore good. 1 Bl. Rep. 
173. . N 

go, if the reference be of all matters in difference in this 
'auſe, and general releaſes be awarded, it is good as to matters 
berred, thongh void as to the reſidue. 2 BY. Rep. 1117.“ R 

. e A ſub- 


Or, to mat- 
ters not ſub- 
mitted. 


* 
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(E. 4.) 
Or, does 
not extend 
to all the 
matters 
ſubmitted. 
Where the 
ſubmiſſion 


« 


is condit1- 
onal with 


an ita quod, 


LOR 


Vie foft, 
(E. 5.) 


* 
+. 
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+ A ſubmiſſion. of all matters in difference « in thi | 
* tween the parties,“ is only a reference of the _ 2 % 
tion, but a ſubmiſſion of all matters in difference Alec, x 
. parties in this cauſe”? is a general ſubmiſſion. 2 Term Res. 

47- e JE . 


80, if a ſubmiſſion be, ita quod fiat d premiſle, 1 
ſhall be of all matters in 5 htch 4 _ 
ledge z otherwiſe it will be void. R. 1 Rol. 256. J 27 R. 
8 Co. 98. a- | | | SEA 
So, if a ſubmiſſion be, of all matters ita quod, the ſame 
be made ſuch a-day, omitting, that it be —_ < ee agre 
the words, the ſame award, Fc. are tantamount. R. Ce El 
3389. Las 1333. | | = 
If there be a ſubmiſſion to the award of A. and B. ia quod 
Sc. and if they de not, to an umpire 5 the clauſe, ita quad, extend. 
to the umpirage. R. 1 Lev. 140. RS | 5 
And therefore, if there be a ſubmiſſion of ſuch and ſuch things 
ſpecially named ita guad, Fc. an award not made of all is void; 
for they ought to take notice of them, being ſpecially named in 
the ſubmiſſion, without other information. R. 1 Ral. 256. 


0.35 


(E. .) 
Or, to all 


the perſons. 


If a ſubmiſſion be id quod, Cc. the award is ſufficient, if it 
be of all matters notified to the arbitrators, though there be other 
matters not notified. R. 2 Cro. 200. | | 

And, it is not ſuſſicient in pleading to ſay, that it was mad: 
de praemiſjis, if the award does not import it. 1 Sal. 70. | 


So, if there be a ſubmiſſion of all controverſies between A. and - 
B. of the one part, and C. of the other ita quod, c. an award cf 
" between A. and C. omitting B. is void. R. 1 Rol. 261. 
1 | 
So, if A. ſubmits for himſelf and his ſun all, &c. ita quod Cc. 
an award between A. and the other, if nothing be done quoad 
the ſon, is void for the whole, N. 1 Lev. 139, 140. 

But, if the ſubmiſſion be general without an za quod, Cc. 
the award may be of part of the matters in difference. 1 Nil. 256. 
J 5, 10. N. Cro. El. 838. N. 8 Co. 08. a. 

"Though three things in particular are ſubmitted. 1 Nl. 256. 
l. 15. 8 Co. 98. a. 5 

Though all afions real and perſonal are ſubmitted, and nothing 
awarded as to the real. 1 Rob. 256. J. 20. 

So, if the ſubmiſſion be, ita guad it be ſigned, ſealed and de- 
livercd ly the arbitrators as their deed; it is not good, if it be 
ſealed and delivered as their deed, but not ſigned. K. 1 Ro. 
245-/. 10. Vide poſt, (I. 6.) 5 

Ita quod it be made and ready io be delivered ; it ought to be 11 
writing, otherwiſe it is not ready for delivery. Cont- Dy. 218. 
b. Co. Ent. 126. pl. 10. R. acc. 1 Ann. in C. B. Mod. Ca. 176. 
R. cont. 3 Ann. in B. R. Mad. Ca. 160, 176. Sal. 75. 


1 = . * o = 
pft, (I. 6.) (E. 20.) * | $2 But, 
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But, if a thing awarded to be done be out of the ſubmiſſion, | : (E. 6.) 
not material, if the matters for which the award is made are But it is 
as if the award be, Mut the parties fign and ſeal the fullicient, 


at tae 


it! 
_ it; „ 
uard. I N. e | Des eG 
67 one of them ſhall give an «bligation, Borſe, Qc. to the other Me" 
4 ſallsſaction. f all malters ſubmitted. 1 Nil. 245. 1. 35. 24. J. the —_— 
F | "£0 are within 
2715 he ſhall give or redeliver an obligation, made after the ſub- the ſubmiſ- 
riſſan and before the award, in ſatisfadtion of all di ſerences betæucen _ thobgh 
tem. N. 1 Rel. 243. l. 40. N 8 | ee e 
5 | of it. 

80 an award of a thing to be done to a ſtranger is good, where (E. 7.) 
the {tranger is only an inſtrument ; as, 4% pay money to a flranger Soanaward 
for the uſe or benefit of the parties. Semb. 1 Rel. 247. J. zo, 35. to a firan- 
Lag 3 e 35” gre is good, 

70 ferrender a copyhold into the hands of two tenants, though Ma 
they arc llrangers, R. Rol. 247. 2 AN. | anty wg an 

To fey in e ad domum A. who is a ſtranger. N. 3 Lev. inſtrument. 
152. R. Cro. Car. 226. 1 Rol. 6. : | 

That he ſhall mate a ferfſment with a letter of attorney io B. to 
male livery 5 for B. is but an inſtrument. 1 Rol. 247. J. 45. 

That one ſhall acquit the other of an obligation, in which both are 
kund ts B. R. 1 Rel. 248.1. 15. Mod. 9. Jon. 431. 

That he ſhall levy a fine 5 though that is the act of the court. 
Rll. 248. J. 50. 5 | 

That he ſhall enſeoff a flranger. 1 Rl. 249. J. 25. | 
That ceſluy que uſe ſhall cauſe his ferfſees to make a releaſe to one 
n prſeffron. Luut. 5 W. | a 

80, that he pay money to a flranger, where it appcars to be for 
the benefit of the parties. 1 Sal. 74. - | 

So, if the contrary does nut appear, it ſhall be intended for 
their benefit, Semb, 1 Sal. 74. | 2 
So, where there is a ſubmiſſion by ſeveral perſons jointly, 
thouph they are ſeverally bound, an award as to all is good; and in 
2 declaration againſt one of them upon his bond, if it be, hat 
neither he nor the others paid, it is well; for upon the whole decle- 
on, and matter diſcloſed, it appears that they are not ſtrangers. 

I Reb. . os =: | 

Son if a ſubmiſſion be by ſeveral who are ſeverally bound, an 
ward, that A. and B. pay, is good; for upon the whole of the 
cale it appears, that B. though net named in the bond given by 
4. is not a ſtranger, R. Cro. Car. 432. c | 

So, where there is a ſubmiſſion by a truſtee, with the aſſent 
of the cefluy que truſt ; an award of payment to the cy que 
mft, is good. R. Tut. 577. 1 

90, where there is a ſubmiſſion by an huſband, for a debt due 
to his wife before coverture ; an award of payment to the hul- 


band and wife is good. Mar. 578. Lut. 576. | 
So, where a payment to a ſtranger appears to be for the ad- 
3 of the party, it ſhall be good: as, if an award be, that 
5 7 ta A. ts whom his ſurely was bound for him. R. 1 Rel, 

7.4.35. 5 = 
That 


(E. 8.) 80 if an award exceeds and goes to matters out, of the fobmiC 
lad _ ſion, it is good for ſo much as is within the ſubmiſſion : As if an 
award 1s 


void only 
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- That he pay to the ſervant of B. who ſubmitted. L. 3 4. 


62. Dy. 242. B. in marg.. | 


But an award does not bind a ſtranger to do any act, as a re- 


leaſe, confirmation, &c. Mo. 3. 


award be, that A. and a firanger pay, Sc, it is good againſt 4. 
for ſo much and he is bound to pay, though it be void as to the ſtranger, N. 


as is out of I Nol. 244. L R | 


the ſubmiſ- So if a ſubmiſſion be, for himſelf and B. and there be an award, 
fion. that the obligor pay ſo much for himſelf and B. it is good, R. 
V. 4255 1 Kol. 244. 1 20. | 


(E. 9.) 
2 1 out of the ſubmiſſion: And therefore, 


to diſcontinue the ſuits for tithes. 
2 Cro. 664. 


If there be an award, that an huſband and his wife male an of: 
ſurance; it is good for the huſband. R. 1 Rol. 259.1. 20, 
That A. be bound with ſuretics, Ic. ſhall be good as to A. N. 


2 Lev. 6. R. Sho. 82. Carth. 159. 


That A. ſhall make a releaſe to a day after the ſubmiſſion, ſhall be 
void for the time after. 


R. Win. 1. 


d an not boar ine confirutiiios rs . 0 be 
if there be a ſubmiſſion of , 


any forced all adtiont per ſonal ita quod, Ec. and the awM#d be de et ſuper pre- 


conſtructi- miſſis, that one ſhall pay fo much at a future day, and then ſhall make 


on to make 9 releaſe of all adtions perſonal ; the releaſe ſhall be only of action: 


it to be cut „.; a 
of the ſub- till the ſubmiſſion. 


miſſion, 


matters ſubmitted, and others 


1 Rol. 256. l. 45. R. 2 Mod. 170. 
If s ſubmiſſion be of all matters, and an award, that he. ſhall pay 
fo much, and if there be proof that he receives more, then he ſhall pay 
that alſo ; by which there appears a doubt of a thing which was 
not determined; yet it ſhall not be intended, that ſuch doubt was 
among the parties before the ſubmiſſion, but only among the at- 
bitrators. R. 1 Rol. 257. l. 45. i 
If a releaſe be awarded of all demands, generally; it ſhall not 
be conſtrued of demands after the ſubmiſſion. N. Hut. 29. R. 
3 Lev. 188, 344. Sho. 272. 3 
If an award de et ſuper pramifſis be of 10l. in e ee of 0 
delt then due ; it ſhall not be intended due at the time of the award, 


and not at the time of the ſubmiſſion. R. 2 Cro. 285. R. Co 


£1. 861. 

So an award de premiſis, 1 
then to releaſe all matters ; the releaſe ſhall be reſtrained to the 
ſhall not be intended unleſs abe 
are ſhewn. R. Hob. 190, 191. Mo. 885. es 

So an award to releaſe an aion then depending, ſhall be inten 


depending at the tame of the ſubmiſſion. Dub. * El. 13. 5 


If there be a ſubmiſſion of fuits for tithes ; an award, that me 
Fall diſcontinue all ſuits, when there are ſuits for other things de- 
pending, though it be void for thoſe, is good, and he ought 
R. 1 Rol. 258. J. 40. 


to pay 10l. at Michaelmas next, and 


be of 4 
vert 
before 
260. / 
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80 an award of general releaſes, extends only to matters at the 
ime of the ſubmiſſion. K. 3 Med. 264. : 

G a ſubmiſſion of all matters, ita quod, Sc. an award of all 
natters, except an obligation which ſball fand in force, is good; for 
the award extends to this obligation, viz. that it ſhall not be dif- 
charged. R. 1 Rol. 257. 1 1. 5 5 

A ſubmiſſion of woe, underwood, Qc. ita quod, c. An 
award de premiſſis that one ſpall have the underavood and ſhall releafe 
il) demands, is good; for this determines the diſpute as to the 
wood. R. 1 Rot. 257+ l. 5. 
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And if it does not appear not to be purſuant to the ſubmiſſion, (E. 10.) 
+ ſhall not be intended: And therefore, if an award d:' premiſes Nor ſhall it 
be of all matters till the time of the award, it is good, unleſs it be Wee 
nerted, that matters aroſe between them after the ſubmiſſion, ;, if it docs 
belore the time of the award. R. 1 Kol. 244. J. 50. 258. J. 20. wa appear 
260. . 10, 20. 5 | | ſo. 

So if an award be, that one ſhall releaſe all actions at the time of 
te releaſe ; unleſs it appears, that there were actions after the 
ſubmiſſion before the releaſe. R. 1 Nol. 257. J. 15. 260. 

35, 45. K. Hut. 29. Semb. 3 Lev. 188. R. that it ought to 
be averied by the plaintifl, that there were no more cauſes of ac- 
ton. 2 Gro. 353. | | | 

So if a ſubmiſſion be, ita quod frat de premiffis ; and a releaſe be 
warded of all actions, but it is void for ſuch part, yet it may be 
road for the reſidue 3 and there ſhall not be intended other ac- 
uon which are not diſcharged, unleſs it be averred that there 
ar, R. 1 Rol. 244. J. 40. p 

do if an award recites, that controverſies evere depending 29 Ja- 
wry, and it is made de & ſupra premiſes of all matters *till 28 
january, it is good; for it ſhall not be intended, unleſs it be 
perrec, that any matter was depending 29 January, which was 
Kt the 28 January. N. 1 Rol. 245. J. 5. Cro. Car. 216. K. 

Al 257. J. 25. 2 Cro. 578. R. Cro. El. 858. 1 | 

9 in all caſes, if the ſubmiſſion be, of all controverſies, gene- 

Ir, ia gu, Fc. an award of all controverſies, of which they 
knowledge, is good, unleſs it be averred, that there were 

det matters of which they had information. R. 1 Rol. 256. 

v. | h | 8 

do an award, that all afions ceaſe, when the ſubmiſſion was, 

al ations for tithes ; for they ſhall not be intended other 

ions. R. 2 Cro. 664. | | 

If a ſubmiſſion of all matters, ita quod fiat de premiffis 5 an award 
/renijuc of a ſingle matter, is good; for others ſhall not be in- 

ed, unleſs they are ſhewn. R. 8 Co. 98. a. 2 Cro. 285. 

Hen award be, that he releaſe all debts by judgment, extent, &c. 

ch are not ſubmitted; it ſhall not be intended, that there 

ay ſuch, unlels they are ſhewn. N. 2 Sand. 190. ; 
en award ought to be certain: and therefore, an award, (E. 11.) 
1% fredido primo die Maj, where no ſuch day is Av award 


be intended 


n mentioned mauſt be cer- 
| tain 
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J 35. | | BY: | | i 
To pay a moiety of a debt for which A. was bound, without far. 
ing, 10 what ſum. N. 1 Rol. 263. I. 10. : | "ar 
Though it be ſaid in the declaration, in what ſum. 1 2, 


Ed. 5 « 
So an award, hat one ſpall make an obligation for enjoyment f 
lands, without ſaying, in what fum, will be void for the be 
uncertainty. R. 1 Rel. 263. J. 20. 5 Co. 77. Mo. 359. K. by 
2. Cr $14. es | | 
[An award that the defendant ſhould give ſecurity to pay Th 
plaintiff an annuity, and all proceedings depending at law ſhoull 5 
be no farther proſecuted, is ill, being not certain, nor final, nor _ 
mutual. Tipping v. Smith, M. 9 G. 2. Str. 1024.] 4 
So upon a ſubmiſſion of a title to land vocat. X. an award, the 4 
that one ſhall have ſo many acres in K. without giving any name to In 
the land, is void, though it be averred, that that is the land 85 
vocat K. 1 Rol. 263. l. 30. IHE 3 
To pay ſo much for every quartern of malt, as malt may le |, nes 
fon without ſaying, in what place the ſale ſhall be, R. 1 Ra cat. 1 
263. J. 45. 8 6 
To pay the arrears of a rent incurred after a purchaſe, without 
ſaying, when the purchaſe was, or when it was in arrcar. R 6 a 
1 Rol. 264. J. 5. Sti. 365. | þ _ 
To pay the cofts of a ſuit now depending. Semb. 1 Sal. 75 1 
— - | . Ip : 
Coe of a ſuit, and all reaſonable expences, which the plaint «ale 
ſuſtained circa ſetam prædiddam. R. 3 Lev. 414. SE 
( Coſts in the peverel court, and ia an action at law,“ be. | 
for uncertainty. Barnes 166.] | o it o 
But an award, that one ſhall pay his proportion which ſpall %% 
due upon an account, is good; for, certum-eft quod certum redi 0 th 
tefl. 1 Rol. 25 1. J. 40. | Wale. 
That he pay the charge of a ſuit, of which the other ſhall del 0 an: 
"© ES 3 Lev. 18. | Nel be l 
So, that he pay the charge of ſuch a ſuit, generally. R. 2 in; 
243. Carth. 157. 5 | As, that 
Or that he pay the cofts of ſuch a ſuit to be taxed by the protimaa 2 
R. 1 Sid. 358. Adm. 1 Sal. 75. Mod. Ca. 195. | Fer an 31 
[If coſts are awarded, and theſe coſts are taxed by a proben 
tary, it is well. Barnes 56. # the pa 
[If coſts are ordered, but nobody appointed to tax then, 05 » le, 
court may order the maſter to do it. Dudley v. Nettlefold, 5 0 ene, 
13 G. Sir. 737. * 2 Wil. 268.1) : 9 a0 dwat 
But an award to pay colts to be taxed by one not an H, . 
for that purpoſe, is ill. Sr. 1025, * _ 
[If an award dire&s defendant to pay plaintiff's attorney! "I 


full fourth parts of the coſts to be taxed by the maſter, oy | 
be taxcd as between party and party. Pratt v. Sal, My 
B. R. H. 161.] i 


* part ouly, 
17. 


„ 
a, thu "ne 


1. Dy 
ind. 2 
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80 an award, to pay 20l. aut eo circiter, in diſcharge of an obli- 
en of 401. aut eo circiter. 1 Kol. 263. J. 50. 
go it may be aſcertained by an averment ; and therefore, an 
:xard to pay a debt. for which A. was bound, without ſaying in what 
ſum, may be alcertained, by an averment, that he was bound 
only in ſuch an obligation. Per Houpht. 1 Rol. 263. l. 17. 

To pay all monies expended in ſuch a ſuit, it may be averred, that 
he expended ſo much. N.. acc. where the award was by parol, 
but ſemb. cont. if it had been in writing. Carth. 157. 26 

So an award, 1 make a releaſe,” pay money, &c. without ſaying 


z convenient time after the requeſt ; if there needs no requeſt, it 
guſt be done in a convenient time. t Sal. 69. . 
An award without a date, to do @ thing within ſeven days afte 
!le dale, is good; for the date ſhall be computed from the de 
hery. R. 1 Sal. 76. 5 | 
$2 an award, that an erection upon the defendant”s ſoil ſhall be pulled 


dun, without ſaying, by whom; for the defendant, who is 


oer of the ſoil, ſhall pull it down, K. fer three Judges. Holt 
at. 1 Sal. 76. BY 5 . 


Rl. 244. J. 14. 248. E. | | | 
but if it afterwards becomes impoſſible by the act of the party 


Laſclf, or of a ſtranger, he ſhall be bound to perform it. Semb. 
lad. 27, 28. Vide Condition (D. 1.) 


Oi, that one ball releaſe his right to the land in ſatisfadtion of a 
aſs. 1 Rel. 244. J. 1. | FM | 

v an award, that he ſhall cauſe a ſtranger to do a thing, 
ch he has uo means in Jaw, or equity, or otherwiſe to com- 
{um to do, is not good. 1 Rol. 248. 1. 45. 

as, that he foal! command the juſtices to levy a fine. 1 Rol. 249. 
. 


Let an award, to mate a diſcontinuance of an aflion, is good; 

though it be the act of the court, yet the default, Ec. is the 

the party. 1 Fol. 249. J. . 5 | 

Or, to le non ſuited. 1 Rot. 249. I. 10. 

05 to enter a retraxit. 1 Rol. 249. J. 12. | 

an award, to pay a leſs ſum in fatisfaction of a greater, 1s 
K. 2 Cro. 447. R. 2 Med. 303. 


e. 


uy that "ne ſpall Le quit of all ations, which the o:her has againſl 
! 19, 253. 5 10. 7 H. 6. 40. a : t | 


Nun 2 DE Or, 


at what time, is good; for if a requeſt is neceſſary, it muſt be in 


& an award onght to be poſſible : and therefore, if it be im- (E. 12.) 
p ible, it ſhall be void: as, an award to pay at a day paſt. Poſſible. 


I oupht to he reaſonable : and therefore, an award, that (E. 13.) 
w (ball ſerve the other for taub years, is void. I Rol. 243. J. 52. Reaſonable. 


b an award ought to be mutual: and therefore, if it be of (E. 14.) 
* ovly, and nothing of the other, it ſhall be void. 1 Rot, Mutual. 
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Or, ſhall pay 10s. to the other. 1 Rol. 253.1. 15. 
Or, ſhall pay 10l. and they ſhall be friends. Semb. My. 642 
So an award which directs a thing to be done on each part 
but is void, as to that which is to be done on one part, is ws 
for the whole. Yide poſt, (E. 18.) | f | 
As, an award, that one ſhall pay ſo much to the other, and tl: 
other ſhall pay for the writings of the award ; for this laſt part is 
out of the ſubmiſſion. N. 1 Rol. 234. J. 30, 35. R. Al i, 
Dub. 2 Lev. z. | har | 
That A. pay to B. ſuper 21 Maij, & B. releaſe ſuper predifun 
primum diem Maij ; for there was no ſuch day. R. 2 Cy 
3 | | 
- if A. ſubmit as attorney of B. and there be an award he. 
| tween A. and C. that A. ſhalt pay ſo much, and that they ſhall gte 
mutual releaſes ; it is not good, for A. pays as attorney of B. and 


the releaſe to 4. does not diſcharge B. unleſs it be gives to le 
uſe of B. 1 Sal. 50. Shin. 679. I N 
But an award, that one ſhall pay los. to the other in ſaisfadi * 
of all adlions betaveen them, is good, though nothing be awarded 5 
for the other to do; for the actions are thereby diſcharged 7 
1 Rol. 253. l. 17. R. Mod. Ca. 35. 0 
Or, for all matters betaveen them. R. 1 Rol. 253. L. 32. par 
Or, in conſideration of ſuch a debt. R. 8 Co. 98, Baſpole. R fra 
2 Cro. 448. 1 Bul. 145. | 0 
So, if there be a ſubmiſſion of all matters; and an award 
made de & ſuper præmiſſis in manner following, viz. that one ff 80 
pay ſo much to the other, it is good; for, being ſuper premiſſu, ' fa 
muſt be intended in ſatisfaction of all matters. R. 1 Nel. 23 170. 
J. 25. Cont. 254. J. 5. | 8 ER 
So, if it be awarded, that one ſball give 40t. in ſatisfadun 80 
all matters, and the other ſhall make a releaſe, and it be void a 97. 
the releaſe, yet it is good, becauſe the 405. being in ſatisfact 1.0 
all matters are diſcharged: 1 Rol. 253. J. 50. An; 
So an award, that all controverſies ceaſe, and that one ſhall; of more 
12d. to the other. R. 1 Rol. 254. J. 2. R. 2 Mud. 1 8 
R. 1 Lev. 58. | | 15 feall app 
So an award, ſuper premiſſir, that one ſhall give ſo much, ard ſelves, 
parties ſhall be friends, and ſhall male releaſes to the time 9 80, 4 
award; though it be void as to the releaſes. N. 1 Rel. 1 fo ; for 
J. 15. 260. J. 10. 3 So an 
So an award, that one ſhall pay ol. and the other upon 200 1þ 
ſhall make a releaſe, is good, though objected, that nothing 32.1. 5 
awarded againſt the other till after receipt, and he was hot b "Thar. 
to receive; for an award to pay ſo much obliges the other d ter at the 


take, fo 
k. 3 116 

Lut a 
240. 46 

Or, to 
20, 30 
Wiuilter : 


ceive it. R. 1 Rol. 255. I. 5. R. Mod. Ca. 35. 
So, an award ſuper premiſſis, reciting, pro eo quod ey 

had done ſuch and ſuch things, it was awarded in d , 
ſequitur, v ix. that he ſhall pay col. without more, 1s go 
it cannot be intended for other things than for thole f 

| Cont. But upon error. Semb. acc. 1 Nol. 255. l. 20. 


* 
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Go, an award, that one pay 1 ol. and the other 75 the charge of 
je award, and upon performance give general releaſes ; though it 
te void for the charges, and the releaſe is not to be till per- 
{rmance of all; for the award being void for the charges, the 
«leaſe ſhall be given preſently. R. 2 Lev. 3. 

So, that the defendant be bound with ſureties, and upon delivering 
% bend, the plaintiff do releaſe 5 for upon a bond by the defendant 
lone, the plaintiff mult releaſe. R. Carth. 160. | . 

Yet an award ſuper premiſſts, that one ſhall pay ſo much, ſhall not 
de intended in ſatisfaction of the premiſſes 5 where the other was 
awarded expreſsly to make a releaſe, or ſuch like, but for ſome 
gelect the award, as to that, is void. R. 1 Kol. 253. I. 40. 
254. J 40. 259. . 45. 2 Rol. 1. Poph. 134. 

So an award, that one ſhall pay for taſtwork, (without ſaying 
what ſum) and that the other ſhall pay 251. and both ſhall give gene- 


ral releaſes, being uncertain, and therefore void for the taſkwork, 


{hall be void for the whole, though there are mutual releaſes ; 

for the payment for the taſkwork, as well as the general releaſe, 

was intended as a recompence for the 25/. on the other part. 

A. 2 Sand. 293. Vide Lut. 57. | „ . 
Otherwiſe, if the part which is void would be no benefit to the 

party : as, if a payment wwas awarded to F. and likewiſe to a 

franger, and that B. ſhould releaſe. Acc. 2 Sand. 293. Lut. 533. 
Or, the whole was not uncertain. R. 3 Lev. 413. 
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So an award ought to be final: and therefore, an award, (E. 15.) 


t ſand to the arbitrament of on an one, is void. R. 1 Rol. 244. Final. 


130. 25 1. % 20; * For t 
J. R. H. 181.“ 1 ä | 
So an award, 70 pay ſo much, or if it be proved ly ſuch a day, 


ey cannot delegate their authority. 


Cc. that then there ſhall be a further award, is void. R. 1 Rol. 


351. J 5. 


. 


An award, to pay ſo much, and if there le proof within a month ; 


of more due, to pay that alſo. NR. 1 Rot. 251. J. 30. 


99, 40 do that which the arbitrators upon advice at the afſives 
Hall appoint 5 for they cannot reſerve a future authority to chem- 


lues. N. 2 Cro. 315. | 
do, 19 make ſubmiſſion to B. in ſuch manner and place as B. ſhall 


/y; tor B. will determine for himſelf. R. 1 Sal. 71. 


do an award, that each ſhall be nonſuited, or diſcontinue his aficn 
rainfl the other, is not good; for they may ſue de novo, I Rel. 
252. 1, 50. | | | | 
That one foall give the other a bond for ſuch a ſum with ſuch ſure— 


te; a the ther ſhould approve, and that they ſhall make mutual re- 
ale, for if he will not approve of the ſureties, nothing is done. 


R. 3 Mod. 272. 
4 an award, to give a band for payment, is good, 1 Nl. 
24%. J. 40. | | | | 
Or, to give ſuch a bond as his counſel ſba!l adviſe, 1 Rol. 250. 


l >a > 7 : 
"22, zo. for the counſel makes no judgment, but 18 only 4 


Witter to direct what is valid in law. 


; T hat | 
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That the party ſhall not proſecute any ſuit upon a bond. R. | 
Rol. 261. J. 5. 3 | 
8 That all fave ſhall ceaſe, R. 1 Sal. 74. for that amounts 
to a releaſe. Barnes 56. | 3 
Or, that a bill in equity ſhall be diſmiſſed, R. 1 Fal. 75. 
So an award, 10 pay 10ol. at fuch a day, and if he does not pay 
110“. at a ſubſequent day, is good. R. 1 Rol. 250. J. 35, 
To covenant to indemnify from the cofts in a ſuit by, plaintiff, as qui 
tam, Sc. Per 3 Fudges, Page cont. F, g. 271. * Acc, Str, 903. 
To pay his proportion upon an account. R. 1 Rol. 2 51. J. 40. 
To pay ſo much towards his charges for it is tantamount as in f 
tisfaction for his charges. R. Lut. 533. | 
To pay upon condition, that they mutually acquit each other of all 
things ſubmitted. R. 3 Lev. 18. 5 
To pay ſo much charges as the prothonetary taxes. R. 1 Sid. 358. 
So, if an award be compleat, though by ſome clauſe it refers 
to a future proof; that ſhall be rejected. R. 1 Kol. 250. 1, 40. 
257.1. 35. | | 
If an award be to all matters, except obligations, Cc. it is 
good ; for this exception is an award, that the obligations ſhall 
ſtand in force. R. 2 Cro. 278. 1 Bul. 123. 


(E. 16.) So an award ought to be intire : and therefore, if it be made 
Iniire. part at one day and part at another, though all be made before the 
time limited for it, it ſhall be void. 1 Rol. 250. J. 7. 
So,” if it refer any matter to their future determination. 
1 Rol. 250. J. 17. 2 
But the arbitrators may aſſemble, and ſettle the matters at fe. 
veral days, but their award upon the whole muſt be intire. 
1 Kol. 250. J. 12. W 


(E. 17.) - $0 an award ought to give a benefit, or ſatisfaction for the 
Advantage- thing ſubmitted. And therefore if an award orders nothing to 

ous. be paid, or done, it is not good. 1 Noel. 251. J. 50. 
So, if it order, that one ſhall make his law, that he is not guily. 
1 Rol. 251. J. 52. ; | | 
Or, ſhall have his goods again. 1 Rol. 251.1. 54. 

Or, parcel of his goods. 1 Rol. 252. l. 7. 

So, if an award be that one ſhall go to Rome; for this is no ads 
vantage to the other. 1 Rol. 252. l. 29. 8 

Shall enter a diſcontinuance, or be nonſuiled. 1 Rol. 25% 
Z. 50. 
hall releaſe land to him, <vho has no right or paſſalſun in d. 
1 Rol. 252.1. 31. '; 5 8 . 

So, if an award be that both parties ſhall intermarry ; for | 
daes not appear to be any advantage. 1 Nol. 252. . 27. 

That A. pay ſo much for all ſums due to B. out of the gate if 
Molly, without ſhewing that A. is executor, adminiſtrator, ct 
truſtee, Nc. for W. R. 2 Lev. 235. : 

But an award, that one ſhall be quit againfl the other, is goo; 
for this is a mutual advantage. 1 Fol. 252. J. 7. | Tis 


v0 
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1252 demand upon them. 1 Rol. 252. l. i5o TY 
That one ſhall releaſe all his right to the other, though it does not 
appear, that he has any right. 1 Kol. 252. l. 41. 


Med. Ca. 34» 35+ 
(E. 18.) When an Award is void for the Whole. 


If an award be void for all that is to be done on one part, it is 
void for the whole. N. 1 Rel. 258. J. 5. 260. J. 15. 
So, if it be unreaſonable, or defective. R. 2 Cro. 353. 
Vide pal, (E. 19.) 


(E. 19.) When only in Fart: 


N. 2 Sand. 293. *2 Wilſ. 268, 293.* 
And therefore, if an award be of matters out of the ſubmiſſion, 
it is void only for thoſe. Vide ante (E. 8.) R. Pal. 10g. | 
80 an award, that one ſhall pay ſo much, and that all afions ſhall 
ceaſe between them, and that the other ſball give a releaſe at a day 


aue. R. 1 Kol. 259. J. 5. 260. J. 5. R. 10 Co. 131.6. 

So an award unreaſunable, or impoſſible in part, ſhall be good 
for the reſidue. 1 Rol. 259. J. 15. 

Yet, if by the nullity of the award in any part, the one ſhall 
zot have all the advantage intended him as a recompence for that 
which he does to the other, it ſhall be void for the whole, though 
it would be mutual, notwithſtanding the null part were rejected. 


land io hini, is void for the whole; for though by the conveyance of 
V. the award would be mutual, yet he has not all the benefit in- 
tended for him, for perhaps the eſtate was in the wife and ſon. 
R. I Rol. 259. J. 30. 45. | | 

An award, at the plaintiff pay the defendant for his taft<vorth 
end day's work, and then that the defendant pay 251. and that they 
jive general releaſes. R. 2 Sand. 293. 


(E. 20.) When an Award by Parol ſhall be void. 


So a farol award ſhall be void, which awards money to be paid 
by one and a releaſe by the other ; for there is no remedy for the 
ſelcaſe, where the award was by parol. R. 1 Sid. 160. for a 
bal award gives no remedy for a collateral thing. 1 Lev. 113. 

Hut an award by parol may be good; . 
Though not the expreſs words, but the eſfect and ſubſlance of 
dem only are mentioned. R. Carth. 157. 

| | Though 


2 Tao one ſball have his goods, where it appears, that the other 


But an award may be void for part, and good for the reſidue. 


ler the ſubmiſſion, though void for this, ſhall be good for the re- 


That the one ſhall enter a retraxit ; for that is a bar. t Rol. | 


That all differences do ceaſe ; for that amounts to a releaſe, 


As, an award, that A. pay 10l. and B. his iſe and ſon convey 
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Though the ſubmiſſion ſays, ita quod it be made and ren to l. 
delivered, Sc. for when it is agreed, it is ready to be delivered, 
R:-Motf: Ca. 100; 396- 1 ß ns, 

Vid ante, (E. 5.)* 


(F) Umpire. 8 


F there be a ſubmiſſion. to arbitrament, it may be, that if the 
arbitrators do not agree, the partes ſhall tand to the umpirage of 
uch an one. | | 

Or, if they do not agree, for all the matters, they Hall fland iu an 
umpirage for the refidue. 1 Rol. 262. J. 50. | | 

And the words ſhall be conſtrued liberally ; and therefore, 2 
ſubmiſſion to the award of A. and B. and D. being an umpire, is 
tantamount, as, that D. ſhall be umpire. R. 1 Rol. 262. . A 
Vile Hard. 44. „„ 

And if the umpire elected refufe, they may elect another lr 
giroties. R. 3 Lev. 263. 2 Vent. 114, 115. Dub. She. 76. 
Acc. per 3 J. Poll. cont. 5 Mod. 457. Cont. per Holt. 9 I. 3. 
Unleſs the election of him who refuſes be conditional, if be det 
acc it. 1 Sal. 70. 5 | 

If rhe ſubmiſſion be, ſo that there be an award before the 1ff of 
M. and if they don't agree, to fland to an umpire ; they may elect 
2 Mod. 169. | | 

If there be a ſubmiſſion to an arbitrament, and afterwards to 
an umpirage, the umpire has no authority till the arbitrators dil. 
agree. | Re 
Or unleſs they do not agree ; for if the ſubmiſſion be if the or- 
bitrators cannot agree to an umpire, it is ſufficient, if they do not 
agree, though thy never talk of the matter. R. 1 Rol. 261. J. zo. 

And therefore, if they agree for part of the things ſubmitted, 
the urapire cannot make an award, unleſs it be ſpecially ſo limited. 
3. Mo. 263.48... FA | 

Ir a ſubmiſſion be to the award of A. and B. and if they den: 


agree that they foall chuſe an umpire ; they cannot chuſe till ther 
time is expired. . 1 Sal. 70. N. cont. for by chuſing an umpire 


the arbitrators determine their power. X. 1 Sal. 71, 72. 
But now it is decided, that arbitrators having power 10 cleft 

an umpire, may elect one before they enter into the examination 

of the matters referred to them at all. 2 Term Rep. 644. 
And if arbitrators (having power) chuſe an umpire who makes 


an umpirage, the arbitrators joining in it, it is not void, for it 13 


the umpirage of the umpire only. Soulſby v. Hodgſon, P. 4 6. 3 
3 B. M. 1474. 1 Black. Rep. 463.]* | | 
So if a ſubmiſſion be to an arbitrament to be made beſort the i 


” . / 2 
% Map, and if they don't agree to the umpirage .J. S. to be mae 


before the ſaid 1/1 of May ; the umpire never can make an award! 
for he bas no authority till the arbitrators cannot agree, and tbc} 
have time till the 11t of May, when the power of the umpire ends. 
E. 61. 40.  Fide 1 Sal. 745 7h. © ©: 
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h it be alledged, that the arbitrators deſerviſſnt & denegaſ”. 
ro an award at a time precedent. X. 1 Rol. 262. * 
650 cont. 2 Sand. 132. 1 Sid. 428. 1 Lev. 302. | 
Yet a ſubmiſſion, and if bey do not agree within ien days, that 
they ſhall name another, wwho ſhall finiſh within ten days if they do 
not agree, they may elet another, who ſhall make an award 
vithin the ſame ten days; for upon the election of an unpire the 
zutbority of the arbitrators ceaſes. R. 1 Rol. 261. J. 45. 
80 a ſubmiſſion to an award to be made upon or before be laff 


day of May, if they do not make it, that they ſhall name unpire 


lo ſhall male it afterwards, though the arbitrators have the Mole 
lai day of May to make the award, yet the election of an umpre, 


if it appears that they did not make an award, upon that day, e 
ood. K. 1 Rol. 262. J. 10. Cro. Car. 263. Agr. 2 Sand. 133. 


4 
Vide 1 Sal. 71, 72. 


do a ſubmiſſion to an award to be made before 17 of May, = if | 


they do not nale it, to an umpire to be made before the ſame day; if 
one arbitrator dies before the day, the umpire may make x0 ame 


before the day. Semb. 2 Sand. 132. | | 
$0 if the arbitrators abſolutely refuſe to intermeddle. Per 3 N. 


Teviſd. cont. 2 Sand. 132. Cont. per Pollexfen, but 3 J. Semb. Acc. 
1 Vin. 116. „ 3 


) Breach of an ward; what ſhall be. 


Fa man does not do all that the award requires of him, it 


will be a breach: As if an award be, that A. enjoy an houſe 


paying rent to B. if he does not pay the rent, it will be a breach. 
R. Cro, El. 211. | a 


Money awarded muſt be paid, though the party has a counter 


demand. Barnes 56. 


(H) Uhat not. 


UT failure in a matter collateral to the award is not a 

breach: As if an award be, that A. make a leaſe to B. ren- 
Hing rent; if B. do not pay the rent, it is no breach, for A. has 
tremedy for it by diſtreſs. R. Mo. 3. 

If defendant is in cuſtody, and an award made that he ſhall 
Fr plaintiff money at a future day, he ſhall not be diſcharged till 
e money is paid. Barnes 54.] * BE | 

do if a releaſe be awarded, and the party makes a releaſe and 
lis it to the uſe of B. in his abſence, it is ſufficient ; though B. 
' «hom the releaſe ought to be made, afterwards diſagree to it. 
K. Cro. El. 54. 2 Leo. 16. "IH. 


5 (1 1.) 
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| | : 
(J. 1.) Remedy for not performing an award i 
| | | : 
F there be a ſubmiſſion by obligation or covenant, and the 
F award be not performed, an action lies upon the obligation, wi 
&c. Vile poſt, (I . E ; | - de 
If the ſubmiſſion be by rule of court, and the award be nat no 
obeyed, there ſhall be a proſecution for the contempt, Vid ante, for 
9.7. : fer 
{ * 0 a motion to ſet aſide an award muſt be made before the 0 
laſiday of the next term after the publication of it. Othernife hon 
ſy application is too late, and an attachment for non-perform. , 
ce of it may iſſue. Cowp. 23.* mac 
But ſuch attachment is only in the nature of a civil action, 55 
and therefore a defendant cannot be arreſted on it on a Sunday; n / 
and the caſe in 1 Ahn 58. that he may, is not law, 1 Ten K 
/ Rep. 266.“ ä N wat 
i [It is diſcretionary. in the court, whether they will enforce the Lin. 
/ award by proceſs of contempt, or not; and where there are con- A 
/ tradictory affidavits, they will leave it to be determined by action. oy t 
Hales v. Taylor, P. 12 G. Str. 695. ] | "3 
[If plaintiff has brought action for not performing an award 0.2 
made a rule of court, the court will not grant attachment. { 
- Stock v. Huggens, P. 8 G. 2. B. R. H. 106. Anon. M. 12 G. 2. <P 
Andr. 299.] -, A 8 ö there 
/ Unleſs plaintiff undertakes to diſcontinue his action. Anon. ON 
/ NM. 12 G. 2. Andr. 299. ] | N 0 
/ [If there is a verdict for ſecurity and matters are referred by 10 
rule, which is made rule of court, and an award for defendant 12 
to pay, &c. if plaintiff elects to proceed on the verdict, he mull And, 
N have leave of court; and there muſt be affidavit of execution of 
award. Barnes 57, 58.] NR TEAS 
If the ſubmiſſion be by parol, afſumpſit lies for non-performance "7 
ö 1 Ro 5.116 % FOR: 
. Other wiſe, if a collateral thing is awarded, and not money. . * 
0 Kol. 7. l. 15. Vide pęſd, (I. 3. 05. F 
| | 'A 
| (I. 2.) By Debt. 2 
N . li "Ing 
| Or debt lies for a ſum awarded. 2 Cro. 354. ! N 0 od C. 
5 If there be debt for a ſum awarded, it is ſufficient to ſhev ler, no 
much of the award, as ſuffices to maintain the action. 3 ward o 
And therefore, if the plaintiff declares inter * nade b 
\ tratum fuit, it is good. Per 2 Judg. Lit. 312. Cont. per 1 © bee 
\ 1 Hod. 36. | 4 | tual ſi! 8 
| Cin debt on an award, the declaration mult aver a . (hill, Hl 0 if;: 
\ miſſion, though not on an action on the bond. Dilley v. Poli, Ne part 
5 E. 2. Sir. 923.] 5 ; | ty neu 
: Cn Frags Ah plaintiff need not ſet ofs wy Fihout 
ward, only what is neceſſary to ſupport his claim, and de 2 134.16 


: * * R Y F Yo 7 
* ; ; 
5 + 
- 0 
2 


AR BIT RAM E NT. 
en impeach award if he can ; if the action is on the obligation, 


I B. N. 278.7 


«ithoot ſhewing the award of the other part, it is good ; for the 
4*endant ſhall not plead, nul tiel arbitrament, but ail debe, and if 
10 award, or a void award be given ia evidence, the iſſue ſhall be 
{;r the defendant. . R. after verdict. Litt. 312. . 4 Leo. 12. 
ber Twiſd. 1 Sid. 161. | ; | | 

80 if it was demurred to the declaration. Per Harvy, Richard. 
Gs cont. L $04 ; 


wade. Semb. 2 Brownl. 137. 


in Pleader. (0. 3.) | 

But in debt for a ſum awarded, if the plaintiff ſhews a defective 
zward, though more than he need to do, the declaration is bad. 
Lin. 313- 

ate ſhew an award of money on one part, and a releaſe 
on the other part, when the ſubmiſſion was by parol, and there- 
fore nc remedy for the releaſe. R. 1 Sid. 160. Videin Pleader, 
C. 29.) | | 


tual releaſes to the date of the bond of arbitration, judgment ſhall 
ot be arreſted becauſe it does not appear on the record that 


a trial. Hell v. Simpſon, M. 27 G. 2. 2 Wilſ. 10.] 

On nil debet pleaded partiality in the arbitrators, cannot 
be given in evidence. Willis v. Maccarmick, M. 3 G. 3. 
2 Wil. 148. x SD | | 


(I. 3.) By Ani. 


If A/umpſit be brought for not performing an award, the de- 
Caativn ought to ſhew an arbitrament good in all reſpects: And 
Wherefore, if it ſhews an award on one part only, it is bad. R. 
(ri. El. 994. | 
A labmiſſion to an award between 4. and B. the parties on 
ite record having been made a rule of caurt, which award not 


C. who were the real parties in the ſuit, to a ſecond arbitra- 
en no attachment can iſſue againſt B. for not performing the 
wad of the ſecond "arbitrator, becaufe the reference ſhould be 


Wit, 2 Term Rep. 643.“ | 3 

90 if an award be by parol, and decrees money to be paid on 
* part and a releate on the other, it is void, and aſſumpſit does 
"K upon it ; for an award for a collateral thing cannot be 
hat writing, and therefore it is ouly on one part. N. I Lev. 113. 
i160. Dan. 27. 5 N 
(1.4. 


fare been another rule to make the ſecond ſubmiſſion, a rule of 


n muſt ſet out the whole award. Perry v. Nicholſon, P. 30 G. 2. 


go if the declaration be, that ſ much was awarded to the Spal | 


Aud the plaintiff need not ſhew the time, . 


Nor make a proſert hic in cur” of the award. Sui. 459. Vide 


In debt on award, to pay, Rc. and that they ſhall give mu- 


there was ſuch bond, though it might have been a good objection 


wing been made in time, the diſpute bad been referred by B. 


Pace by the parties on record; and even in that caſe there ſhould 


E- 


2 * ne ance A * 
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5 (.s. 4.) By Action upon the Obligation, &e. 


(1. 4.) If an action be upon an obligation, &c. for performance * 
How the award z the defendant cannot plead performance generally; but 
defendant after oper of the obligation and condition, the defendant mult ſben 


thall plead the award, and how he has performed it. Mo. 3 


*. And muſt ſhew performance of the whole award on his pan. 1 
K. 3 Lev. 24. | 2 2 1 
. * 18: K 0 
Or a tender and refuſal, whichtis tantamount. Ibid. ; 
Yet if an award be to pay money in a will, or an inden. U 
ture, &c. the defendant need not ſhew the will, or indep. 6 
ture at large; for if he refers to them generally, it is ſufficien; 
R. I Vent. 87. 8 1 OM by ; 
Except the award refers to a payment at the time or in the he 
manner mentioned in ſuch -indenture, then the defendant fall 
ſhew the indenture. 1 Vent. 87. 
And it is ſufficient, that the defendant alledges, that he per- I 
formed as much as the words of the award require him to per. 1 
form: As if an award be, that a fuit do ceaſe, and the plaintiff 
fland acquitted of it, it is ſufficient to ſay, that he did nut projecut 11 
the ſait, but the plaintiff fletit inde quietus, without ſhewing a dil. | 
charge in fact. R. 2 Cro, 340. 2 Bul. 93. 1 Nol. 7. 17 
So to debt on an obligation for performance of an award, the tha 
; defendant after oyer of the condition may plead, quad arbitratores Pu 
aullum fecerunt arbitrium. 2 Sand. 184. Lev. Ent. 40. 
If he pleads nul agard, he can ſay nothing by rejoinder, but mt 
what ſhews the award void. N. 1 Lev. 245. | (.f 
If an award be void, it is ſafeſt to plead nul tiel agard ; for if [ 
he ſets out the award, and pleads performance, the plaintiff by ” 
his replication may ſay, that the award was alſo in ſuch a manner, 17 
(which will make it good) and join iſſue upon the performance, 116 
and the defendant cannot afterwards deny or traverſe the auer aled 
"Dub. 3 Lev. 164. R. 1 Rol. 6. . 2 
And if the defendant plead a bad plea, the plaintiff may demu 1G 
and ſhall have judgment without ſhewing the award in his repls If 
cation, or aſſigning any breach. N. 3 Lev. 17. 249 
Yet if he plead nu! agard, and the plaintiff ſhews an 230 ſpeci: 
upon a ſubmiſſion ita quod, fc. he cannot ſay, that there vet ont: te 
other conteſts of which there was no award; for that will be [i 
departure. N. 1 Lev. 127. Vide Pleader, (F. 7, &c.) vain: 
; : | * : v. It; 
(1. 5.) If the defendant plead nullum fecerunt arbitrium, the plaintif If 
Plaintiff, by his replication muſt ſhew the award, and aſſign a breach ot l What it 
— Rioreplicn® Lev. Ent. 40. Vide poſt, (J. 6.) Fe 1 0; 
it che And the plaintiff in debt upon the obligation mult ſhew t award 
award, and Whole arbitrament ; and therefore, to ſay, inter alia arbitral 1 Bul, 
aſſign a fuit, is not good. Semb. Lit. 313. | ; : If it 
breach, So if he ſhews an award, which has a material variance, 2 
479 


will be a bar; if the defendant prays Her or joins iſſue ; 1 Sa. 


. 
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And he muſt ſhew the time, and place of the award made. R. | 
; Vent, 72. 9 H. 6. F. a. Cont. 3 Lev. 239 . | ys 

and what arbitrators made it. Agr. 9 H. 6. 5. a. Bro. Arbi- 

1. ; . | 

ihe arbitrament ſhewn be void, the defendant may demur, , 
aud ſhall have judgment for him. Vide zoft, (I. 6. 

gut if the award be good as to part, and bad as to part, though 
he mult ſet out the whole award, yet he may aſſign as a breach 
only non- performance of that which is good, and on demurrer 
which confeſſes the breach aſſigned, judgment ſhall be given for 


but 


en. the penalty of the bond, which will be a bar to any other action 

en. on the ſame bond. 2 Wilſ. 268.“ 55 5 3 

nt, If the defendant ſhew an award imperfectly in his bar, the 
plaintiff in his replication muſt ſhew the whole award, otherwiſe 

the be wight be tricked. I Sand. 326. 

all | | Op | | 


80 the plaintiff by his replication muſt ſhew, that the award | ( 6.) 


er. vas made in all points purſuant to the authority of the arbi- And that it 
ſy trators, "IIS | was purſue 
if And therefore, if an award ought to be made before ſuch a ant to the 

1 


inti i 1 ' © authority, 
time, the plaintiff ſhall ſhew it was made accordingly. e 


If it ought to be /igned, ſealed, and delivered by the arbitrators ; 
if be ſays, that it was ſealed and delivered, and does not alledge 
that it was /igned, it is not well. R. 1 Rol. 245. L 10. R. cont. 
Pal. 97. 3 

if l condition be it quod, it be made and to be dli vered, c. he 
mult ſay, that it vas delivered ; for, ready to be deliveren, is not 
ſufficient. Dub. 2 Rol. 246. l. 25. | 

If it ought to be ready io be delivered to the parties before ſuch a 
dh. he muſt ſhew that it was ready to be delivered accordingly. R. 

1 Kol. 416. J. 5. to 35. + | TD 
If it ought to be ready to be delivered” at London 5 Dec. if it be 
aledged, that the award was made at York 4 Dec. ad tunc et ibidem 
reacy to be delivered at London, it is not ſufficient. Per tao N. 
I Gont. 2 Gro. 577, 8.—Court divided, 2 Rol. 193. 3 Mod. 331. 

If it be alledged, that it was made ane exhibitionem bille, vix- 
24 7. which is the day in the ſubmiſſion ; it will be bad upon a 
(pecial demurrer, otherwiſe upon a general; for it ought to be, 
onte ſempns limited by the contlition. 1 Sid. 370. Ee | 
 [ifaward was to be made in writing under hand and ſeal, and 
pam iff replies it was made in writing, it is not well. Herderſor 
i. l:liamſan, M. 5 C. Str. 116.] 

If it ought to be under hand and ſeal ; if he does not alledge, 
that it was ſealed, it is bad. N. 2. Cro. 278. | 3 

Or if he does not ſay. under his hand, though he produces the 
«ward ſealed. N. 2 Bod. 77. R. Pal. 109, 112, 121. 2 Rol. 243. 

I Gul. 110. | | N x 
f it ought to be delivered, (utriquz) io either of the parties, he 
0174t to alledge a delivery to both. N. 2 Ri. 250. l. 30. Cro- 


797. 
Ss 
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be bad. R. 2 Sand. 73. 


fendant pleads, 5% 25 Martti, before 1 June no award mad: ; for 


ſtauce or effect of it; for the words are not neceſſary. R. 
2 Vent. 242. 


| the plaintiff ſhews the award, but he mult alſo aſſign a breach. 


ARBITRAMENT. | 
So a parol award, if it be pleaded, that it was ready to 140 


vered, is good; for when it is pronounced, it is a deli : 
= Sal. 75: Mod. Ca. 160, 176. a 1 8 R. gt f 
If an award be. pleaded, ready to be delivered 20 May, where the plai 


ſubmiſſion was ia quod paratum ſit, to be delivered i May, it will 


If the condition be, ita quod the award be made poſt obig: 
ante 4 Fune, and the obligation 1s dated 25 Mar and * 


perhaps it was made on 25 March, R., Jon. 67. 

Yet it ſhall have a reaſonable intendment: and therefore, {x plea 
there be a ſubmiſſion of a certain particular, if the plaintiff recite 
the ſubmiſſion, and ſays, ſuper quo arbitratores accepto onere arli. 
trandi ordinaverunt ; it ſhall be intended, that they made their 
award of the particular ſubmitted. R. Al. 51. 

If there be a ſubmiſſion, 79 be delivered fuch a dey and place; it the | 
he alledges a delivery to the parties the day before, it is ſufficient, part 
R. 2 Lev. 68. | | | 

To be delivered to the party who deſires it; it is not .nece(. 
ſary to alledge, that it was delivered Dan. 557. for it ſh:ll 
come from the other fide, that it was deſired. R. 3 Mad. 345, 
Sho. 242. | | is 

To be delivered utrigue partium, it is ſufficient, if he alledges 2 
dclivery to cach feverally. Dan. 557. | 

So it is not neceſſary to aver para!” delilerand'; for if it be made 
it is implied. R. Hard. 399. R. Sho. 98. R. 1 Sal. (g. 
Carth. 1 5 8. | | | | 

If he ſhews a delivery to the parties before the day, and at 
another place, it is ſufficient. Per three J. Hale. cont, 2 Lis. 
68. | 
So if there be an award for more matters than were ſubmitted, 
and the plaintiff alledgeamon perfermavit in aliquo ; it ſhall be in. 
tended only of the part within the ſubmiſſion. R. 2 Rel. 46. 

If an award was by parol, it is ſufficient to ſhew the fub- 


And it is ſufficient, though the expreſſion was not ſo exa3. 
2 Vent. 242. 5 
[If the bond is to pay whatever A. ſhall be awarded to pa, 
and A. is awarded to give his note payable at a future day, it 1 
the ſame as if he was awarded to pay at a future day. Both v. 
Garnett, M. 11 G. 2. : ; 18 | | 
If there was an award to do two things, and as to one, it is not 10 
within the ſubmiſſion; it is ſufficient to ſay, that he performed ; 
the other. 3 = 
So if an award be, to pay ſo much, or give ſurely for ſo muth ; it 
is ſufficient to ſay, that he did not pay, tor the other part of the 
disjunctive was void. N. Sav, 120. 
If the defendant plead nul tiel agard, it is not ſufficient, that 


Tel. 78. Vide in Pleader, (F. 14.) ; 85 


* 
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85 if be plead a matter tanfamount ; as, that the arbitrators did 


4 male it, but the umpire. Semb. Lut. 529. | 
—_ it the defendant plead a collateral matter, &c. and the 


ut, 128. K. 3 Lev. 24+ Vide Pleader, (F. 15.) 
44 be plaintiff can aſſign only one breach. 


How the breach ought to be aſſigned, vide in Pleader, 
6% 5) plaintiff by his replication ſhews an award, and aſſigns a a 


leaded, the defendant may demur. Lev. Ent. 40. | 
So if the plaintiff does not aſſign a good breach. Lev. 


Ent. 43. ; | 
11 - plaintiff ſhews an award and aſſigns a breach; the de- 


ſendant cannot afterwards alledge payment, or performance of 
the thing in which the breach was afligned ; for that will be a de- 


pa ture. Vide in Pleader, (F. 7, &c.) 
When Arbitrament is a good Plea, or not. 
1 Amd, D. 1, 2.) —Phader, (3 G V. 9a W. 48. 
23 M. 13. | Op 
Chancery. 
Vide Chancery, (2 K. 1. Ke.) 
A R IT 


Vide Artitrament, (B.—C.) 


A1 e H OP: 


Fide Ecciefiaftical Perſons, (C. 1.)—£ſgliſe, (H. 1 1.)—Acreſey, 
(B. 2.) —Viftor, (A. 5.) — Courts, (N. 1.) 


AR GH 


11. Ecelfraflical Perſons, (C. 5.) iſior, (A. 9.)— 
: Courts, (N. 9g.) ER 


AR. CS: 


Vide Courts, (N. 3.) 


AKMS. 


aintiff join iſſue upon it, he need not aſſign a breach. Tel. 79. 


breach; and it appears, that the award is not good or not well 


(hen it ſhall be confirmed, or avoided in 
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ARM 6. 
1 
Vid Fuftices of Arne (B. 12.)—War, (B. 4.) 

Arms, and Armories. 
| Vide Norroy, (C.—D.) 
Serjeant at Arms. 
vill Chancery, (D. 6. ) 
Arm of the Sea, 
ide Nemo, (B.) 
 ARRAIGNMEN A. 


© Pile Amen (G. 2.) —[adiment, (M.)—TFaflcer, (T. + 
W. . 7 Peace, (D. A 2 0 10 


„ REA. 
Challenge to the Array. 
mi Cbalage, (B.) 
Commiſſion of Array. | 
vid: War, (B.) 
* = 59 


Arreſt. : 
vid Dignity, (F. 3.)—Execution, (C. 12, 13.)—Privitzs 
. [A. 1. Kc.) 
Arreſt ot Judgment. 


Vide Plader, (S. 4).) 
e 
Vid Fuſlices, (P. 1.—L. 6.) 


ARTE Vol. 


n 


aT“ 
Articles of Agreement: 
Vide Chancery, (3 C. 1, &6-=3 Z. 11, 13.) 
Articles of Impeachment. 
Vide Parliament, (L. 21, 22.) 
Articles of Religion. 
Vid Eg, (N. 10.) 
x 8 8 an. 
vil. Ghaſe, (N. g. ) 
4 1 þ_ * 1. 
Pide bu. (C.)—Phader, (3 M. 18, 21.) 
ASSEMBLY UNLAWFUL. 
ja . 
A 3 8 * * 1. 
Allent. 
Vide Parliament, (G. 18, 19.)—Porſon (0) 
alent to a Legacy. 
nu duni naten, (C. 5, &c.)—Chancery, (3 G. 4.) 
Vopal Aﬀent. 
Vide Parkman (G. —1. 42.) 
AS s E S 8 M E N T. 


Alſellment of Damages. 
Vide Damages, (E. r, &c.) 


or. . Oo Aﬀelment 


- 
' t 


A EDT 6. 


Aﬀeſment of a Fine, 


Vide Let, (N. 4.) n 
1 6 8 fe 
 Illeſiment of Sewers Car. an 
| | a tor 
5 Vide Sewers, (E. 2, 6, &c.) [ce 
7 the 
"OP — I 
AS 0 £E.7 & - 
2 non 
(A.) Alets by Deſcent ; what ſhall be. on 
| ſhall 
What feall LL lands and tenements in fee-ſimple, which deſcend to tions 
be afſets in the heir, are aſſets to ſatisfy a debt, for which his anceſtor marr! 
3 vide ag bound his heirs. Vide Diſcent, (A.) 5 ler! 
(26.1. Kc.) If a reverſion after an eſtate tail, come into poſſeſſion, it A 
| ſhall be aſſets. 3 Mod. 254, 257. 3 Lev. 286. Se. 244 18101 
5 Carth. 127. 5 | 1 ſuld. 
Though it be land in ancient demeſne. 1 Rol. 269. l. 10, Ar 
Hob. 48. 1 . Lien 1 
Or in Jreland. 1 Ver. 419. | 
So an advowſon ſhall be aſſets. Co. L. 374. b. Bro. Aſſt: 4. 
* ir. 879.“ 2 | CIS. 
And if land be deviſed to the heir, and the quantity or quality 
of the eſtate is not thereby changed; he takes by deſcent, and | U 
' ſhall be aſſets. R. 2 Leo. 11. Dy. 124. a. K. in C. B. nin n 
Clarke and Smith, Paſ. 12 W. 3. (Comyns's Reports 12.) tocked 
1 Sal. 241. and Hil. 1 Ann. B. Ri inter Redding and Roylun. In. 5 
{ Comyns's Reports 123.) 1 Sal. 242. 80 a 
As if it be deviſed, charged with a rent, or payment of kable, 
money. N. inter Clarke and Smith. ( Comyns's Reports 72, 73) Nor, 
1 Sal. 241. EE | Nor | 
If the anceſtor deviſe lands to the heir for payment of debts, do la 
though they are a charge on the land, yet the heir is in by deſcent, uſt be 
for the tenure is not altered. Allam v. Heber, T. 21 G. 1. Nor, 
| Str. 1270. ] | | 250 - 
5 i And land ſhall be aſſets in the heir before his entry. 1 Rol. 209. ay t 
FAT by | 5 8 
So if a rent in fee iſſuing out of the land of an heir deſccnd! En 
him, it ſhall be aſſets, though the rent be extinct; for it has cont! * 374+ 
nuance for ſuch purpoſe. Co. C. 374.b. ; : A cop 
So a reverſion, expectant upon an eſtate for liſe, ſhall be # 5g . 
ſets. Bro. Afets 17, 23. 1 Rel. 888. J. 15. R. Carth. 129, gr, 
[ Reverſion after a term of 500 years, is immediate aſſets in 1% „ Go, 
hands of heir by deſcent. - Villers v. Handley, Il. 30 — ® 0 th 
2 Will. 49.) ; cad ot 


2 N 


| A 8 8 E T 8. 
By the fl. 29 Car. 2, 3. An eſtate auter vie, which comes 


* 


» the he 
5 of lands in fee-fimple. „„ 

80 by the ſame A. ceſtuy que truſt dying, if he leave a truſt in 
fee to deſcend to his heir, ſuch truſt ſhall be aſſets by deſcent ; 


ſcended in like manner. = | 
The heir ſhall be charged, if he has aſſets by deſcent the day of 


;oinal-purchaſed, or afterwards. 1 Rol. 269: J. 25. 
_ 2 bel alien the aſſets by fraud before an action com- 
nenced, yet he ſhall be charged. 1 Rol. 269. J. 31. Dy. 149. 
in narg. He | 
And * by the ff. 3 © 4 V. & M. 14. All wills, diſpoſi- 
tions, &c. of lands, rents, &c. by any ſeiſed in fee in poſſeſſion, 
reverſion or remainder after 25 March, 1692, as to creditors only 


tions of younger children in purſuance of an agreement before 
marriage). And the creditor may maintain an action againſt the 
heir and ſuch deviſee jointly. | 


zfion againſt him, he ſhall be liable, to the value of the land 
ſuld. | 


lien the lands deviſed before action brought. 


* (B) That not. 

1 UT a reverſion in fee, expectant upon an eſtate tail, ſhall 
1 not be aſſets, till it comes into poſſeſſion; for it may be 
.) tocked by the tenant in tail at his pleaſure. 1 Nel. 269. J. 15. 


Don. 57). 6 Co. 42. a. R. Carth. 129. 


luble. Co. L. 374. b. 6 | | 

Nor, a ſeignory of homage and fealty. Co. L. 374. 5. 

Nor land-in Scotland. 1 Per. 419. Z 

do land, which deſcends to the iſſue in tail, is not aſſets; for it 
rul be a fee. 1 Rol. 269. B. | | | 
ws, a term in truſt to attend an eſtate tail. Per Hale, Hard. 
Is | | | 
Yet the truſt of a term, which attends an eſtate in fee, ſhall be 
ets, Per Hale, Hard. 489. 3 | 

do an annuity in fee is not aſſets, becauſe it is perſonal. © Co. 
L. 374. l. Bro. Aﬀets 26. | | 1 
u which deſcends in fee ſhall not be aſſets. 4 Co. 
by an uſe at common law, or a truſt now, ſhall not be aſſets in 
. Co. L. V | 

Nor, the truſt of a term, ſince the . 29 Car. 2. for that 
ends only to a truſt of land in fee. 2 Ver. 248. Vide ſupra.. 

Os 3 | Nor, 


ir as ſpecial occupant, ſhall aſſets by deſcent, as in 


and the heir ſhall be chargeable with the obligation of his anceſ- 
tor by reaſon of ſuch aſſets, as fully as if an eſtate in law had de- 


hall be void (unleſs made for payment of a real debt, or for por- 


And by the ſaid ſtatute, if the heir alien the aſſets before an 


And by the ſame ſtatute, the deviſee ſhall be liable, though he 


do a ſeignory in Frank-almoigne is not aſſets ; for it is not va- 
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. right to enter into land. Co. 2.77 5. 6 05. $8.4 
374. 6. : 


Or, to have an action for the land. Co. I 
So a rent-ſeck in fee ſhall not be aſſets, till he has recovered 


ſeiſin. 6 Co. 58. 5. 6 
If land be deviſed to the heir, it is not affets, where be take, 
the deviſe: as if land be given to him and his heirs upon far - 
to pay his debts, and if he do not pay to another. N. Cr, ts 0, 
161. Per two J. 2 Mad. 286. K. afterwards com. Vid. 2 
Deviſe, (K) 2 m 
If gavelkind land be deviſed to two ſons, equally to be divided | 
whereby they are tenants in common. N. 1 Leo. 315. ha 
8a, if a deviſe be of land to the daughters and their hein; for on 
they ſhall take jointly. R. Cro. El. 431. R. Hill. 1 Am. B. R 
inter Redding & Royſton, ( Comyns&s Reports 123.) 1 Salk. m life 
If the heir had aliened the aſſets before an action commenced bore 
bond fide, be would not be charged before the fl. 3 & 4 V. & M. R. 
14. (quod vide ante, (A.) 1 Rol. 269. l. zo. | 8 
Though he afterwards repurchaſe it. Semb. Bro. Afet, 1. ſhip, 
How the heir ſhall plead aſſets by deſcent, and ſhall be charged. land 
Vide in Pleader, (2 E. 3, &c.) | ; f * 
| | xl 2 
(C) Aﬀets enter Mains; what are, * 
LL chattels real and perſonal, which come to the executor 80 
or adminiſtrator, ſhall be aſſets in their hands for payment bf 
of debts and legacies. | 80 
What things are chattels, vide Biens, (A. 1,2.) wy 
So if an executor or adminiſtrator has a villein, who puichal 10 
land in fee, into which the executor enters; though he has a ke Vide: 
in this, yet it ſhall be aſſets in his hands. Of. Exec. 104. Un 
| So if a man deviſe land to an executor to be ſold, this before 3 Lev. 
ſale ſhall be aſſets. Semb Dy. 264. . Cont. 2 Per. 106. Bu i 
the money after the ſale, is aſſets. hid. Semb. 2 H. 4 21. l. * 4 
* So, where the teſtator directed that all his eſtates ſhould Ir 1 
ſold, and after payment of certain ſums, the remainder ſbcull 1 he th 
.wefted in his executors, for the payment of debts, the money aribi —— 
from the ſale was held to be equitable aſſets. 1 Brown 133. GE 
So if he deviſe land to 4. on condition to (ell, and make the | 
; executor who ſells; the money is aſſets. 3 H. 6. 3. J. 4 he wy 
1 Nol. 94%; J. 25, 40. R. 2 Ver. 406. | 5 _ 
So if a man die feiſed of an eſlate in fee, of land in the forty aſe 
plantations; this ſhall be aſſets in the hands of his execyl Wir 
_ the payment of debts. N. 2 Vent. 358. 2 Cha. Ca. '4 I5 
I Yer. 453, SORE pet 
An e a limited to A. his executors or adminiſtrators forth — 
** was aſſets in the hands of the executor by the comme [the r 
2 Ver. 719. | Prey 2 
By the /. 29 Car. 2, 3. If there be no ſpecial occupant of _ 
eſtate per auler vie, it ſhall go to the executor or adminiltratof tare gui 
the grantce, and be aſſets in his hands. Tho 7 


4 8 8 E FT "VS 


Thoogh it be a rent granted per auler vie, of which before there | 


could not be an occupant. R. in C. B. Mic. 6 Ann. 


But an eſtate per auler vie, is aſſets only guoad creditors for pay- _ 
ment of debts. N. per totam curiam B. R. Mic. 8 W. 3. 1 


Lidham and Pickering. Sal. 464. | | 
m_ therefore ſhall not be diſtributed, nor bound to the pay- 


ment of legacies. R. Sal. 464. | 


80 by the ff. 29 Car. 2. 3. It ſhall be aſſets by deſcent in the 


hands of the heir, as lands in fee, and therefore, ſhall be aſſets 


only for debts by ſpecialty. 2 Ver. 7 f | | 
But if it be aſſigned in truſt for A. and his wife for 


life, and afterwards for B. his executors and adminiſtra- 


tors; it ſhall be aſſets generally in the hands of B.'s executor. 


K. 2 Ver. 719. : | | 8 
So things which come to an executor by reaſon of his executor- 
ſhip, are afſets, though they never were in the teſtator :. As if 
land be deviſed to the executor to be ſold ; the money raiſed by 
the ſale ſhall be aſſets in his hands. 1 Rol. 920. J. 15, 25, 40. 
1 Lo. 225. R. Hard. 405. per Twiſd. 1 Lev. 224. R. 
2 Ver. 405. : | 
80 11 makes a feoffment to the executor of the lands to be 
fold. 1 Rol. 920. J. 13. | | 
80 if a term for years be deviſed to A. for life, then to B. who 
dies in the life of A. it ſhall be aſſets in B. executor. 3 
So if land be granted to A. for life, and afterwards to his 
executors for thirty years; the term ſhall be aſſets, though it never 
could veſt in the teſtator. Per Manw. Dy. Cont. 3 Leo. 21, 
Vide 2 Leo. 7. DR GE 


If money due upon a mortgage is paid to the executor. R. 


3 Lev. 32. 


$0 if a leaſe be made, or goods delivered to an executor pur- 


ſuant to a covenant, &c. to his teſtator. | 

If an executor redeem a pledge of the teſtator's. 1 Leo. 225. 

If the king ſeize the goods of the teſtator for his debt, which 
the executor afterwards redeems ; the value, over and above the 
redemption, ſhall be aſſets in his hands. 1 Rol. 921. J. 5. 

do if an infant executor come to full age, goods in the hands 
the executor durante minore ælate, are aſſets, though he had not 
the poſſeſſion of them. R. 1 Rel. 921. I. 10. - 

do if an executor deliver goods to merchandize, the profits ſhall 
& aſſes, 1 Rol. 920. J. 31. | FER 

oif he put the teſtator's money out at intereſt. Com. 2 Ch, 
(a. 35. Acc. 2 Ch. Ca. 152. | SENT 
an executor has a leaſe rendering rent ; the profits over and 
Wore the rent are aſſets. 1 Sal. Et FEE 

If the teſtator was a factor to a merchant, and had received 
Whey for his principaP's goods, which comes to his executor ; 
© fall be affets, and ſubjet to debts of a ſuperior na- 


— prior to the merchant ; for money cannot be known. R. 


"= 


4 160, 
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so if an executor recover damages in an aQion us executor 
though in treſpaſs de bonts afportatis in vitd teftatoris ;-they ar 


aſſets. 1 Kol. 920. J. 20. * 5 
In an action upon the caſe, for an eſcape of one in cu ; 
- a capias utlagatum at the - ſuit of the executor, as executor. ; 
ob. 38. | | alt + ; 
So if he recover upon a promiſe made to the teſtator to pay ; 
money to A. Al. 1. | hr 
So if he recover a thing as an executor in chancery. 1 Rel.916, 
J. 23. R. Mo. 858. Off. Brev. 255. | 
So if money be paid to him in the prerogative court, which he 4 
pays immediately to another creditor by order of the court, the the 
ſame day in which an action was commenced ; unleſs he helps | 
himſelf by a ſpecial plea. R. Dy. 208. a. | Wh 
If a debtee makes his debtor his executor, whereby the debt i * 
extinct, yet it ſhall be aſſets. 1 Rol. 920. J. 50, 52. Pl. Com. 186.4 £ 
R. Yel. 160. Per three F. Cro. Ca. 373. 1 Ch. C. 138, 242. Jid not 
Adminiflration, (B. 5.) | | yea 
Or if he makes the debtor and a ftranger his executors | 
1 Rol. 2c. I. fo. | I 
So if an executor releaſe an account; ſo much as appears due f 
upon the account ſhall be aſſets in his hands. R. Cro. El. 43. Fe. 
So if an executor, when of age, releaſe to the adminiſtrator 0 
during his minority; the money in his hands ſhall be aſſets. 80 
Ibid. "Exe | | 5 A0 i 
So if an executor ſubmit to arbitrament, and it be awarded, the h 
that for 7c/. he releaſe an obligation for locl the 100. ſhal 80 
be aſſets; for the ſubmiſſion is his own act. R. 3 Leo. 53, Vit nant 
in Adminiſtration, (J. 1.) | | | Ds. tutor. 
So if a ſeme executrix, poſſeſſed of a term for years takes an 
huſband, who purchaſes the reverſion, whereby the term u ei- 
tinet, yet it ſhall be aſſets. Per omnes F. Mo. 54. 
(D) hat not. 
D UT if land be deviſed to be ſold for a ſpecial purpoſe, 
for payment of portions to his daughters; the mot 2 


ariſing by the ſale is not aſſets. R. 1 Leo. 87. Dy. 151- 
2 Ver. 133, 4. 35 . 
If an houſe with the goods be demiſed for years, rendering ret 
and the executor receiyes the rent after the death of the teſtator 
it is not aſſets ; for the whole rent belongs to the heir. K. IJ 
ZV 8 
l If an obligation be to pay 10000. to A. to be veſted in 
purchaſe of lands to the uſe of A. and his wife, and the hein 6 
their bodies, remainder to the right heirs of A. and the i 
of the money is paid to the executor of A. it ſhall not be a 
R. 2 Per. 55 · i : Eds. | 4 f 
So land, deviſed to be ſold for payment of debts, is not ile 
law till actual ſale, 2 Ver. 106 


2 : * mw 9 
* 
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Wo; teſtator's eſtate is deviſed for payment of debts, the heir 
may demur to debt on bond, on ,. 3 & 4W.& M. c. 14. 
＋ 16 . . 25 ' — 1 * a | 
Ln ns to A. and B. to be ſold for payment cf debts, 
i; not aſſets, though be makes AH. executor. 1 Rel. 920. J. zo. 
80 debts, due to the teſtator upon judgment, ſtatute, 
or ſpecialty, are. not aſſets till actual recovery and receipt. OF. 


92. Ez” 
15 other choſes in adion. Vide O. Ex. gz. | £ 

So goods in the poſſeſſion of the teſtator at his death, though the 
property and poſſeſſion are by the law veſted in the executor, yet 
without fraud or colluſion he never had actual poſſeſſion of 
them, ſhall not be aſſets to charge him. . Ex. 157. 

So if an advowſon be avoided in the life of the teſtator, and tlie 
executor preſents after his death ; it ſhall not be aſſets, for it is 
not valuable. Yide Off. Ex". 93. in marg. | "py 

So chattels, which come to the hands of an executor, ſhall 
not be aſſets, if they are loſt without his default: As if a term for 
years be evicted by an elder title. Of: Ex". 164. | 

If ſheep, or other beaſts die. bid. | 

If a ſhip periſh by tempeſt. /bid. 1 2h 

If the teſtator's goods are deſtroyed by enemies. Of: 
Ee. 162. | 

Or flolen: Md en ei 

So goods, in his hands as truſtee for another, are not aſſets : 
As if a bond be made to A. in truſt for B. it ſhall not be aſſets in 
the hands of A. s executor. 1 Sal. 79. | Dez 

So if a bond to A. be affigned by him to another, with a cove- 
nant not _ revoke ; it ſhall not be aſſets in the hands of his exe- 
tutor. bi | | _ 5 s 
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Aſſignee. 


nl Afienment, (B.)—Chancery, (4 N. 4-)—Covenant, (B. 3.— 
C. 3.) —Pieader, (2. F. 1, 2.) | 


Allignee ot a Bankrupt. 


Vide Bankrupt, (D. 24, &e.) 


ASSIGN 


1 


ASSIGNMENT. |, 


» 1 * 


AS S IGN MEN T. 


(A) Chat Things map be alligned, 
TV VERY one who has ah éſtate, or intereſt in lands und 
tenements, may aſſign it: As tenant for life, for 
| 18, &c. J N 

2 every one, who has a preſent and certain eſtate or interel 
in things, which lie in grant may aſſign: As in a rent, common, 
advowſon, franchiſe, privilege; &c. Vide Grant, (C.) | 
Though the intereſt be future: As a term for years to 
commence in futuro may be sſligned ; for the intereſt is veſted i 
freſenti, though it does not take effect till a future time, Perl. 

Grant 91. Vie Eſtates. | | : 
30 a grant of ſo many gords of wood, to be taken by aſigi- 
ment of the grantor ; before the wood aſſigned. the grantee may 


” aſſign it to another; for the intereſt was veſted immediately. 


R. 5 Co. 25. a. Erb. El. 819. | 

So if a mortgagee for years, (where there was a covenaiit that 
the mortgagor ſhould continue in poſſeſſion till default of paymedt,) 
aſſigns before entry, and without the mortgagor ; the aſſignment it 


good, though he way not in poſſeſſion; and ſo an aſſigbmett after- 


wards toties quolies. R. 3 Lev. 388. 

If leſſee for years, where the reverſion is in the king, be ouſted 
by a ſtranger, and afterwards make an aſſignment, it ſhall be good 
for the reverſion not being diveſted, the leſſee continues in poſſeſ. 
ſion. R. Cro. El. 275. > 

So if a mortgagor after ſuch a mortgage and covenant ut ſupra, 
leaſe for years, and afterwards the mortgagee aſſigns before catry. 

Med. 48. | 
, So the om of an advowſon may aſſign before preſentation, 
2 Rol. 47. l. 12. > | | ne 
| So the grantee of an annuity pro confilio impenſo. R. Mo. 5. 

So if the conuzee of a ſtatute extend the land of the conuzer, 
which is afterwards evicted by a conuxeeè of a prior ſtatute, yet bt 
may aſſign his intereſt ; for he ſhall have it again after the por 
ſtatute ſatisfied. R. 4 Co. 66. 3. Dub. 2 Rol. 48. I. 30. 

*So on the ſtatute 17 G. 2. c. 24. /. 2. which gives prizes to 


| the captor, and ſays that they ſhall be divided among the captors 


as ſhall be agreed on by the owners, being firfl adjudged lawfi 


| prize, a captor might have aſſigned his ſhare before condemnation, 


for on condemnation the property muſt be taken to have been 
veſted immediately on the capture. 1 * 4 911.7 | 

But now by ff. 20 G. 2. c. 24- /. 4. ſuch bills of ſale are made 
yoid before condem nation?“ 5 


G u 


&btor for the benefit of the aigner, Id. 619. 


214. 10 


48s 1E N MEN T. 


) Who ſhall be an Agne. 


$8IGNEES ate in fact, or in law. *** 
Under the word, nt, the aſſignee of th aſſignee Ia x" 
, the heir of " aſhgnee, or the aſſiguee of an heir ſhall 
þ 9. L. 384. 5. ; NE <4 | . 

— ifs as Tote with another, his executors and affiths, 
the aſſignee of an aſſignee, and his execiitofs, and the affignee © 
an executor or adminiſtrator of every aſſignee are included, and 
ſhall have covenant. N. 5 Co: 17. 3. . 

But if an obligation be, 1 pay ſuch per ſon as he ſhall name by his 
will, or u ring; there muſt be an expreſs nomination, and his 
executor ſhall not take as aſſiguee. R. Mo. $55. 


O What Things cannot be afligned. | 
(C. 1.) Choſe in Action. 7 


OR avoiding maintenance, &c. a choſe in aBln cannot be 
affigned, or granted over to another Co. L. 214. a. 266. a. 


And therefore, a contract, or right, or cauſe to have an action 


for any duty, or wrong, cannot be affigned. 2 Rol. 45. 1. 40. 
When aſſignable in equity, Vide in Chancery, (2 H.) | 

80, if an obligation, or other deed be granted, whereby the 
writing paſſes; yet the grantee cannot fue for it in hls own 
name. 2 Rol. 46. J. 23, 30, 45. J. 40. | 4 

80 a right to have a writ of error eannot be aſſigned. 4 Co. 4.6. 
| Nor can an avoidance be aſſigned, when the church is void. 
2 ol. 45. J. 37. | ET OW. 

80, if the king grant a cheſe in adion to Z. as he may by lil 
prerogative, B. cannot aſſign it to another. R. 2 Cro. 180. 
o, if the king's farmers covenant to pay t 50/. to the execu - 
tor of him who dies; one aſſigns his part; the affiynee ſhall not 
have this 150%. for it was not aſſignable. R. Skin. 6, 26. 

But though a chofe in action cannot ſtriftly be aſſigned in law, 
Jet in equity it may: and in the cafe of a policy of inſurance, 
the evurt will ſo far take notice of an aſſigijment, as to permit an 
1 wo brought in the name of the aſſignor. i Tern 

26. | | ' 

7 400 the aſſignor, who has become a bankrupt, may ſue the 

(C. 2.) Bare Right. 
80 a * _ entry, or re-entry cannot be affigned: Co. L. 
0. 48. 4. 


And therefore, if a man, being diſſeiſed, convey the land to 
uathek defore entry, the epnveyance will be void. 


c So, 


$79 


* 


ASSIGNMENT, 


Ss, if the conuzee of a flatute ſue an extent, and a liber 
he cannot aſſign before entry, or recovery in an ejectment; * 
by the liberaie poſſeſſion is delivered to the conuzee, and if he 
does not enter thereupon, but ſuffers the conuzor to hare pol. 
ſeſſion, the poſſeſſion of the conuzee is turned to a right, which 


„ 
Sal. 563. Shin. 300. | 48. Sho. 200. 


| So, if the lord diſſeiſe his tenant, by which the ſeignory i 
ſuſpended ; during the ſuſpenfion the ſeignory cannot be af. 
ſigned, Co. L. 314. a. 55 | | 
Or, if the tenant enfeoff his lord, upon condition. id. 
So, if there be tenant for life, the reverſion to another, and 
the lord grant his ſeigniory to the tenant for life; the grantee 
cannot aſlign this, for it never was in gſe in him. Mid. | 
So the king cannot aſſign a bare right to land, but by exptel 


* 


words. R. 3 Co. 4. ö. 11. 4. 


(c. 3.) Poſſibility. 


— 


So a mere poſſibility cannot be aſſigned. Vide in Grow, (D.) 
As, if a man demiſe for years, if A. ſo long live; he has but a 
poſſibility to have the land during the years, which cannot be de- 


miſed to another. D. 1 Co. 154. 6. 


So, if a term be deviſed or granted 10 one for life, and after- 
wards to another for the reſidue of the term; this remainder of the 
term cannot be aſſigned, being but a poſſibility. R. 4 Co. 66. l. 
Vide in Chancery, (4 W. "wy | Fe 

So, if land be granted to huſband and wife for 20 years, and 
afterwards to the ſurvivor for 21 years ; the huſbaud in the life of 
his wife cannot aſſign the term for 21 years, for it does not veſt 
till he ſurvives, and therefore was but a poſſibility. R. 10 Co. 
51. a. R. Poph. 5. | | | . 

So, if an advowſan be granted to a biſhop and his ſucceſſors 
oft mortem of the incumbent ; the biſhop cannot demiſe to ano- 
ther pot mortem of the incumbent ; for he has nothing till the 
incumbent dies, who may ſurvive him. NR. Dy. 244. 4 

If upon a purchaſe of the manor of B. the manor of C, be, 
for the purchaſers ſecurity, limited to the vendor and his heirs 


till eviction, and after eviction to the purchaſer, his heirs and 


aſſigns ; if he before eviction ſell the manor of Z. to 4. who 
makes a leaſe for years to D. and then the manor of B. is evict · 
ed, A. ſhall not have the uſe of the manor of C. for this con 
tingent uſe was not aſſignable; and though it be limited to the 
purchaſer, his heirs and aſſigns, the word, aſſigns, is a word of 
limitation, and not of purchaſe. R. 2 Rol. 795. l. 49. 

If land be limited to A. for liſe, remainder to the right heir. of 
B. the ſon of B. cannot in the life of B. grant the remainder, 


though he afterwards ſurvive A. Poph. 5. 


| 8 
If there be a deviſe of a term to his ſon after the death of B. the 
fon cannot make a leaſe in the life of B. N. Jon. 417. 
Dy i 
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[f there be a deviſe to truſtees til A. attain his age of 25 years, 
and then in iruft for A. a mortgage by A. before the 25-years will 
de void. R. Eg. Ca. 30. | Wn gl 5 

So, if a patron grant to H. to be maſter of an hoſpital ; he 
eannot grant it to another / moriem of- A. for he has nothing 
in him; for A. has an eſtate of inheritance during his life. R. 


Ca. Ch. 214, 215. 
So the patron of a preb 
another in reverſion. bid. 
So if a man make a leaſe for 21 years in præſenli, or in futuro, 
he cannot afterwards grant a leaſe to another by paro/ tor the 


lame time. Pl. Com. 432. 
(D) Alignment by, or to the King. 


ET a debt may be affigned to the king for a debt due to 
him. R. 2 Leo. 679. | 280 
Though it be not aſcertained ; as, debt upon bond for performs 
ance of covenants. R. 2 Leo. 55. | 


But by the ,. 7 Fac. 15. an aſfignment by the debtor or ac- 
comptant to the king of any debt, not originally due to him, ſhall 


be void. 

Alſo the king may aſſign a choſe in aflion: as, a recogni- 
zance, obligation, Cc. Dy. 1. 6. 2 Cro. 82, 179. Vide 
Grant, [G. 1.) 5 ES | 55 

- $0, a debt, or other thing certain. Dy. 1. 3. in marg. 

3 Lev. 135. Hard. 158. | 6 - 
So, a thing for which A. is accountable. 3 Leo. 198. 

So, all recognizances which ſhall thereafter be made in chun- 


cery. 2 Rol. 198. J. 20. 


And the king's grantee may ſue a recognizance, obligation, 
Ve. to him granted in his own name. Dy. 1. 3. R. 2 Cro. 


179. Sav. 133. | | 
Or, he may proſecute an extent in the king's name; for the 


grant of the ſtatute or debt is a warrant to him to proſecute pro- 


ceſs in the king's name. R. 2 Cro. 82, 180. Sav. 2, 133. 
Semb. Hard. 158. | us 
So, after an aſſignment, the king may releaſe. Sav. ' 
But the king cannot aſſign an uncertain thing; as damages 
for a treſpaſs. Dy. 1. B. in marg. | 
Nor, where an obligation forfeited by outlawry is aſſigned; 


the grantee cannot ſue -in his own name, unleſs he has ipecial _ 


words to do it. R. Dy. 1. b. R. cont. 2 Gro. 180. per Man- 


wood, Sav. 2, 3. | 


J Leo. 198. . | 
80 the king cannot grant an obligation, &c. forfeited to him, 
before ſeizure, R. 1 Kol. 7. 5 e 7 


Align⸗ 


end, donative, c. cannot grant it to 


Nor, a thing real: as, a right of action or entry to lands. 
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Pide Bankrupt, (D. 24, &c.) 
adanment of a Bill of Exchange, 
Pd: Aar bum, (F. t.) 


alignment of a Breach, 
2b v Pleader, (C. 45, Ke. —F. 14, 15.) 
Alignment of Dower. 5 
vid: Dower, (A. 11.)—Phader, (2 V. ts.) 
Aſſignment of Error. 
Fide Parliament, (L. 3. )—Pheader, (3 B. 14) 
Aſſignment of a Mortgage. 
Vide Chancery, (4 A. 8.) 
Aſſignment of an Office. 
Vide fer, E 
Aſſignment of a Cruli. 


Vide Chaneny, (4 W. 6.) 
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alignment of a Bankrupt's Eftate * 
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(A) Afſiſe ; the ſeveral Species. 


88184 oft nomen æguvbeum, and ſometimes ſignifies an or 
dinance. Co. L. 154. b. 159. b. 
Sometimes this word ſignifies the writ of afſiſe, or the jury 
who try it. Co. L. 154. b. 
Sometimes it. ſignifies all the proceedings in court upon this 
writ. Terms de Ley, verb. afſiſe. 
Sometimes the court or place, where ſueh writs are determined. 
Terms de Ly, verb. afſiſe. | | D A wi 


ds” | 


1 


hich a man or his anceſtors have been diſſeiſed. Terms de L. 


* are four writs of afſſe : an afliſe of novel diſſcifen, 


In affiſe of mor? d'anceflor, an aſſiſe of darrein preſentment, and an 


iſſiſe of juris urum. Co. L. 155. a. 
(B. 1.) Alliſe ot Movel Diſſeiſin. 


N aſſiſe of novel diſſciſin is a remedy maxime feſtinum, for 

5 the recovery of lands or tenements, of which the party 
was diſſeiſed. 2 ſnft. 410. Es ne 

And it is called novel diſſeiſin, becauſe the juſtices in eyre go 

their circuits from ſeven years to ſeven years; and no aſſiſe was 

allowed before them, which commenced before the laſt circuit, 


which was called an ancient aſſiſe: and that which was upon a 


diſcifm ſince the laſt circuit, an aſſiſe of novel diſſeifin. Co. L. 


152. J. 25 1 ; ; 
** it is a ſpeedy remedy, becauſe the recognitors of aſſiſe 
are ſummoned by the original itſelf to appear at the day of the 


return, & interim habeant viſum tenementorum illorum. 
The tenant ſhall not be allowed an eſſoin, or protection. 
1 IH. 410. | | 
Nor ſhall have aid, but of the king. 2 ft. 410. 
Nor ſhall a ſtranger be received, nor vouched, unleſs he be 
ſent and enter immediately into warranty. 2 nfl. 410. 


Nor ſhall the paro! demur for the nonage of the plaintiff, or 


tenant. 2 nfl. 410. RE 
So it is a moſt beneficial remedy ; for the plaintiff ſhall recover 
his land, damages, and coſls. EE | 


And by the common law, damages, as well as land, were not 


\ recovered in any other action. | 
(B. 2.) When it lies. 


By the common law an aſſiſe lies only de libero tenemento, viz. 
of lands, tenements, rents, and all that whereof a precipe guod 
reddat lay. 8 Co. 46. a. - ' | 

Of an hoſpital, chapel, &c. by the name of a meſſuage. 

Of an office. 8 Co. 47. a. Vide infra. IS, : 

So it lies by the common law of common of paſture. 8 Co. 
46. a. 2 Ia. 411. | 


But now by the fe. W. 4 13 Ed. 1. 25. an aſſiſe is given 


in lieu of a quod permittat, for profits apprender in certo loco. 
8 Co. 46. a. 2 Inſt. 411. | | „ 
And it lies by a tenant for life. as well by him who has the in- 
heritance, though a guod permittat does not lie for the tenant for 
iſe. 8 Co. 46. a. 2 Infl. 411. | ; 
As, de efloveriis boſri. 8 Co. 46. a 2 Infl. 409. | 
De proficuo capiendo in boſco. 8 Co. 46. a. 2 Inf. 409. 


De nucibus, glandibus, & aliis frudibus colligendis. 8 Co. 46. 4. 


2 Inl. 409. 
5 De 
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A writ of aſſiſe lies for the recovery of lands or tenements, f 
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orum in cerlo loco annuatim recipiend. 8 Co. 46. 2 U,. oo 
80 it lies of all profits apprender in a place certain; for theſe 


are only for example. 8 Co. 46. 2 Inſt. 411. 


And it lies of eftovers, though the wood be ſtubbed up. Hi | 
8 5 * 
80 by the /. M. 2. 25. an aſſiſe is given of the tolls: 26, 4. 


fronagio, paſſagio, pontagio, pannagio, c. in certis lice capiendi 
8 Co. 46. J. 2 If 409. | 7 i 
$0 it lies of toll of a market, or mill. 8 Co. 46. J. 


Of a toll-thorough, toll. traverſe, or toll-turn, though they Ie 


to be taken in his own ſoil. 8 Co. 46. b. 

Of murage. 8 Co. 47. a. | 

Of cranage, ſtallage, piccage, wharfage, anchorage, pedage, 
Sc. 8 Co. 47. a. 5 

So by the /. W. 2. 25. an aſſiſe is given of offices: as, 4 
cuſlodiis boſcorum parcorum, foręſtarum, chacearum, warrenarum, 
porlarum, & aliis ballivis, & officiis, in fee. 8 Co. 47. a, 
2 Inſt. 40g. 8 4 

And this ſtatute, as to offices, is but an affirmance of the con. 
mon law, by which an aſſiſe lay of an office by the name of land. 
8 Co. 47. 2 Inſt. 412. | | 3 

And though the ſtatute ſpeaks of offices in fee, and a quod 
permiltat lies only for him who has a fee; yet an aſſiſe lies for him 
who has an office for life. 8 Co. 47. a. C 

And an aſſiſe lies of all offices of profit. 2 oft. 412. 


8 Co. 47. b. 
As, of the office of a ſheriff; where granted for life. 


8 Co. 47. a. | 


Of a ſteward, bailiff, receiver, beadle, Cc. of a manor, 


8 Co. 47. a. b. | 
Of a prothonotary, philizer, or other office for life in chancery, 
i Lov . 5 N 
Of a packer of cloaths, c. 8 Co. 47. a. 5 
Of the malter of the king's tennis play, c. R. 8 Co. 45: hb. 
So it lies of offices in the admiralty, ſpiritual, or other 
court, as well as in the courts of common law. 2 171. 412. 
8 Co. 47. 6. „ : 
As, of regiſter of the admiralty, or of a biſhop. 8 Co. 47-6. 
Dy. 153. a. : 
And it lies, though the court in which the office is, be remote. 
able; if it be in certo loco at the time of the diſſeiſin. 8 Co. 47. l. 


So it lies, if a man be diſſeiſed of part of the profits of an of- 


ice, of that part only. 2 nfl. 412. 8 Co. 49. b. 
So, of a third or fourth part of an office. 5 
So it lies for a frequent diſtreſs, if the lord diſtrain his tenant 

ſo often, that he cannot manure bis land. 8 Co. 50. 

So, if a commoner claim common in the ſeveral land of ano- 
ther, he may have an aſſiſe, though the freehold continues in him, 
nd this by the common law; for the /. . 2. 25. was but a 

atfirmance of the common law. 2 rfl. 413. 8 Co. 50. b. 


0 
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80 by the . V. 2. 2 5. an afliſe ig given de communio fur biriæ, 


. arie, & aliis communibus ſimilibus ; for it was doubted, whether 
by the common law it lay of any but common of paſture, 


$ Co. 48. 2 {nft. 412. | 


tithes, &c. Yo 
(B. 3.) When it does not lie. | 
But an aſſiſe does not lie of an office, which has not any profit 
to it. 8 Co. 47. 5. 2 Inft. 412. ö 


ella ad molendinum. 8 Co. 46. 3. 
Nor of homage. 1 H. 4. 1. 6. 


& 


. 20. | | | | 
| Of not ſcouring a ditch, by which the land is ſurrounded, 
1 Rol. 104. J. 22. 4 | | | 
80 it does not lie of an eaſement ; as, of a way. 1 Kol. 270. 
J 17. 8 Co. 46. . OA | 
Of a paſſage in a barge to church, or elſewhere. 8 Co. 46 5. 
So it does not lie of an office of charge, and no profit. 
2 Ii. 412. 8 Co. 47.6. 


So it does not lie of an annuity, or penſion. 1 H. 4. 1. & 


cannot be iſſuing out of tithes. Yau. 204. 


(B. 4.) By whom it lies. 


An aſſiſe lies by a tenant in fee- ſimple, or in tail. F. M. 
B. 177. A. Fg 

5 8 by tenant for life. F. N. B. 177. A. „ 5 

So by the /. 13 Ed. 1. de mercatoribus. W. 2, 18. & 
23 11.8. 6. by tenant by elegit, ſtatute merchant, or ſtaple, or 
ſecOgNZAnce. ; | 5 

So, if tenant for years, or at will be ouſted, his leſſor may 
maintain an afliſe ; for his poſſeſſion is the poſſeſſion of the leſſor. 
| Rel. 271. J. 8. 12. 15. Vide Seifin, (C. 
So an heir, if the guardian be ouſted. 1. Rel. 270. J. 40. 

80, the heir, if a leſſee for years, &c. be ouſted, who claims 
by the demiſe of his anceſtor. 1 Rol. 270. J. 45. 

So a recoveror of a reverſion, if the leſſee be ouſted after the 
recovery. 9 EE | 
90 he in remainder after a leaſe for years, if the leſſee be 
ouſted. N. Kel. 10g. b. | > „„ 

90 a reverſioner, if a tenant by ſtatute, or elegit be ouſted 
1 Rel. 271. J. 6. 35 = 
Or, if a leflee at will grant his poſſeſſion to another, who 
enters, 1 Rol. 271. J. 4. | 

So it lies by a lord, if his copyholder be ouſted. 

So it lies by the reverſioner, if a leſſee for years, or at will, of 
«common be ouſted. 1 Kol. 271. J. 13, 15. | 


80 


E ere. 


80 it does not lie for a ſervice omitted: as, it does not lie d 


Nor, of a bridge not repaired, or a like nonfeaſance. 1 Rel. 104. 


o it does not lie of a rent reſerved out of tithes only; for it 


N 
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f 


cannot maintain an aſſiſe. 


«EA „ 0 
Js it lies by the parſon of a church, | 
So, EOS INTE, an. aſſiſe lies by lia, wit | 


Companion, 


(B. 5) 8 


But a tenant for years, or other who has not the freehold 


* Nor any one who has not ſole | nn, 25 the head of a college 


for his headſhip. Per Holt. in Phillips and Bury. 2 75 


Rep. 355. 

So he, who has the inheritance or freehold cannot maintay 
it, if he has not poſſeſſion or ſeiſin. 
. As, an heir cannot have alle againſt an abator. 1 Rel. 271, 

10. 

80, x 0. que vie dies, or the leaſe of a lefſee for years de- 
A or or his heir, cannot have an aſſiſe befole x 

inſt him who takes poſſeſſion after the death of the y uy gur 
. or the determination of the leaſe for years. 1 Rol. 211, 
4 | 


(B. 6.) Againſt whom it lies. 


An aſſiſe lies againſt the tenant of the freehold. | 

And, if the diſſeiſor be not tenant, it ought to be againſt the 
tenant, and the diſſeiſor. 

And, if the tenant be not known, it may be 9251 the per. 
nor of che profits, within a year after his title commences. 

Or, againſt the diſſeiſor himſelf at any time, if he be pernor 
at the day of the writ purchaſed. 

If there be an aſſiſe of a rent, it ought to be el the tere- 
tenant as well as the difſeifor. 

So, if it be of an office, which concerns land. 

If it be of a rent-charge, it ought to be againſt all the tenapts 
of the land, out of which the rent iſſues. Vide F. NM. B. 178. D. 

So in an aſſiſe of a rent-ſeck. Vide F. NM. B. 178. D. 

But in another rent, it is ſuflicient, that. one terre · tenant and 


Fare diſſeiſor be named. Vide F. N. B. 178. D. 


So it lies againſt the terre · tenant and diſſeiſor, though he alien, 
or be ouſted pendente lite. 

But in an aſſiſe of a rent agaioſt the . the tene · emol 
need not be named. | 


Nor, in an aſſiſe of tithes. Dy. 83. a. 84- a. 
(B. 7.) In what Coon, 


An aſſiſe mult be brought in the county, where the land les 
Vide in Action, (N. 1, Kc.) < 

If B. R. or C. B. be in the ſame county, it may be brought 
either in the one or the other. F. M. B. 177. B. 4.7. Irſ. 158. 

If either of theſe counts be there, it ought to be in that, 
not elſewhere. F. N. B. 2 3. POEM: mw "SOR 4 
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if neither of them be there, it ſhall be before the juſtices 
in eyres without commiſſion. Yide F. N. B. 177. E. Vide. 
1 Ned be jullices of aſſiſe upon their general commiſſion. 


V. B. 177. E. 178. A. 5 | 
9 before ſpecial commiſſioners. Vide F. N. B. 178. J. K. 


(B. 8.) The Proceedings in an Aſſiſe. 


4 libero tenemento. 2 Inſt. 411. 8 Co. 46. a. 


And the writ ſhall be general, de libero tenemento, though it be 
in office, or a profit apprender, or other thing within the ,. W. 2. 
25. by the expreſs words of the ſame act. 2 Jnft. 412. 
$ Co. 47. . | ; ; 

So 2 writ ſhall be general, de libero tenemento, and the count 
ſpecial, where it is an aſſiſe of tithes. Dy. 83. | 
| So, if there be an aſſiſe of frequent diſtreſs ; though the plain- 

tf has the freehold in him. 8 Co. 50. a. | | 

Or, if there be an aſſiſe, that the tenant depaſtured his ſeveral. 
2 Infl. 413. 8 Co. 50. b. Po ht, 

80, if there be an aſſiſe by a tenant by elegit, ſtatute, (9c. 
Dy. 84. a. 

The writ of aſſiſe may join ſeveral cauſes of action in the ſame 
writ, being founded on a fort. 8 Co. 87. b. Vide in aftion, (G.) 

The plaintiff in an affiſe ought to find pledges in chancery, or 
before the ſheriff. Yide F. V. B. 178. C. 3 | 

Or, if the ſheriff return, that he has not found any, he may 
bnd them in court. 8 | 
The writ muſt be returned fifteen days after the eſte. 
And by the J. articuli ſuper chartas 28 Ed. 1. 15. it may be 
urned at a day out of term. F. N. B. 177. D. 
do in term it may be returned at the return day, or at a com- 
ton day. 1 Sal. 82. BE; | | 
The ſheriff returns as to the tenant, quod attachiatur eff, or, 
chil habet per quod attachiari poteſt. 

Or, quod A. ballivus of the tenant fuit attachiatus, or, nichil 


If the tenant does not appear upon the return of the writ, or a B 


e writ of aſſiſe is an attachment. 5 
Aud, if it be diſcontinued by the juſtices not coming, there 
U be a re. attachment againſt the party, and a re- ſummous 


qunlt the jurors. | 
ifany defendant plead a foreign plea, which is adjourned, and 
vgbt words remanded, there ſhall be a re- attachment againſt the 
58 er defendant, | | | 


Mr en Pp. | But, 


+ By the common law there were only two writs of aſſiſe, viz. - (B. 8.) 


Or, de communid paſture. Dy. 84. a. 2 Inft. 411. 8 Co. 46. 4. Einal. 


il be returned; the aſſiſe ſhall be taken by default. 2 Lev. 120. We | 


0 | | 
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- But, if an aſſiſe be difcontinued by the juſtices nat $0 
after. inqueſt awarded by default, 590 thall aging re 
ment; for the defendant, by his default before, has lolt by 

challenges. ; | 1 e 

If an aſſiſe be removed into B. R. and the tenant after he has 
the record, will not return it; a capias lies againſt him. 

If the jurors do not appear at the return of the ſummonz, there 


ſhall be an habeas corpora, and afterwards a diflringas in infinit un, 


(B. xo.) Summons and ſeverance lies in an aſſiſe. 
e And therefore, if ſeveral join in an aſſiſe, and one plant 
rance. does not appear, or after appearance will not ſue, there may be 
judgment that he be ſevered; and the other ſhall ſue alone. 
And, if there be a default before appearance, a ſummon 
ſhall be awarded againſt the demandant or plaintiff, who docs net le 
appear, and at the return of the ſummons there ſhall be judgment, 
that the other /equatur ſolus. Vide Co. L. 139. b. 5 eo 
| After appearance, there ſhall be judgment without ſummons 
ad ſequendum ſimul. Co. L. 139. b. net 
3 A plaint in an aſſiſe is in nature of a count in another actio 85 
; And the aſſiſe muſt be arraigned in French. . 
And that, at the return of the writ. 2 Lev. 120. 0 
In an afliſe for a thing of common right, the plaintiff as well zz : 
x the writ ſhall be general; as, in an aſſiſe for a manor, lands : 
meadow, wood, &c, the plaintiff need not make a title in bi P. 
plaint. 1 Sid. 73. 3 | 8. 
Nor, in an afliie for rent; for it ſhall be intended rent gp 
ſervice. | | | ” 
So a tenant by ſtatute, or elegit need not make title in b 600 
laint. 
If the plaintiff makes a title, when he need not, it is not fatil ? 3 2 
Otherwiſe, if he makes an inſufficient title, Ih 
So in an aſſiſe, the plaintiff need not ſhew the day or Jen. Tinte 
the diſſeiſin in his plaint. that ſha 
Nor, the certain quantity, or quality of the land; for d. But 
dam portione decimarum, pecia terre, c. is ſufficient ; for ſo mud 400 6 
certainty is not required, as in a præcipe. Dy. 84. b. 80 i 
In an aſſiſe of a mill, it is not neceſſary to ſay, what ſort of Ws 
mill it is, «iz. a griſt, or a fulling mill, &e. 4 Co. 87. 4. The, 
In an aſſiſe of an office, it is not neceſſary to ſhew what 05 5 
profit is. 8 Co. 49 6. I by Thit 2 
But, if it be a new office, it muſt be ſhewn what pr ww 


were granted with it. /lid. i | 
But in an aſſiſe for things againſt common right, the ps 
muſt be ſpecial, and the plaintiff ſhall make title by it: 4 
aſſiſe for a common, office, &c. . Dy. 114. 6. 152. b. 154 
1 Sid. 73. 3 Mod. 273. Vide ante, (B. 8.) 
For a rent-charge or ſeck. Fon. 413. 
For tithes. Dy. 83, 85. 6. | 


AT YT SE 


For all profits aprender. + : 

So, in an aſſiſe by executors. >” 

And, if the title be not ſufficient, there ſhall be judgment 
againſt the plaintiff ; as, if he makes title to a rent. charge by de- 
riſe, and does not ſhew, when the deviſor died, though the jury 
ind the rent in arrear for thirty years. R. Fon. 414. 5 

Yet, if the plaint makes a title, it is not peremptory ; for, if 
the plaintiſr has any title it is ſufficient. . 8 | 

80 an im naterial variance in the title does hurt. Dy. 153. 

In an »fliſe of office, the plaintiff muſt ſhew in what particular 


the tenant took che profits. Yide Seifen, (D.) 


— 


The pleas to an aſſiſe are in abatement, or in bar. | 
In abatement, the tenant may plead, no diſſiſor named, or no (B. 12.) 
tant of the ſreebold. Ny. 114. b. Co. L. 229. a. 1 Brownl. 27. Plex © 


Anither jointenan. of the whole not named, parcener, or tenant in In abate- 
| ment. 


common. | | 
For theſe 


By the /. 11 H. 6. 2. that the ſheriff is named by colluſion, being os 
neither tenant nor diſſeiſor. 2 | "_ OE 
So, by the. 9 H. 4. 5. that the lord of antient demeſue, mayor, in the pro- 
Oc. ij ramed irnant by coliſion, to take away his juriſdiction. hee fa HK 
That the pluintiF himſelf never whs ſeiſed. | ions. 
So the tenant may plead in abatement, a variance, &c. . 
That the land lies in another town. | | 
Other 0/'on pending for a forcible entry, &c. Other afſiſe, quad 
pernitiat, Fe. for the ſame difſeiſin. | 


y. A oe ; | 
$. ſſeiſor may plead in abatement, miſnomer of the plaintiff, 
or, / nel. | | 8 „5555 
Coveriure of the plaintiff. | 
Other action of an higher nature pending. | 
The defendant may plead in abatement, and over to the aſſiſe. 
Sal. 83. Vide in Abatement, (I. 10.) . | 
If he defendant pleads to the writ, and over to the aſſiſe; the 
plant? hall not demur, nor reply to the plea in abatement, but 
that ſhall be firſt tried. DES, ; 
But it is no plea in abatement, that one defendant is miſuamed, 
Gad, Sc. if chere be another tenant and diſſeiſor rightly named. 
do it 13 20 plea for a diſſeiſor, that there is no tenant of the free- 
bud, jointenant, &c. | 1 85 | 
That the plaintiff aas ſeiſed the day of the aurit. 
Or, that the plaintiff never had any thing. 
That the land lies in another town not named. | | 
| = Jontenancy, entry, &c. as to part, abates the writ only for 
at part. : a C 
[f the tenant in an aſſiſe pleads in bar, he ought to take the (B. 13.) 
(enancy upon himſelf, Ee In bar, 
be general plea in bar is, nul tort, nul diſſeiſin. By the te- 
. 4 — tenant may plead ſpecially: as, a former recovery in Wut. 
7 0 


Pw: | That 


Be 


(B. 14.) 80 a diſſeiſor, being a defendant in an aſſiſe, though he be not 
By a diſſei- tenant, ſhall plead any plea that goes in bar or excuſe of damage, 


ſor, 


(B.15.) = The writ of aſſiſe ſays, fone, Kc. A. vel ballivum ſun, 
By a bailiff. „ entuf non fuerit, &c. F. N. B. 17). F. And therefore, 2 U 


580 


a8 „ 1-8 © 


T hat the plaintiff ouſted him, and he re-entered. 
That the plaintiff was not ſeiſed within thirty years.. 
A deſcent and non-claim. a 

A feoffment by the plaintiff with warranty; if he relies upon the 
warranty. Co. L. 229. 4. N 

3 of the e 8 | | 

hat the plaintiff himſelf leaſed to him for life, reſervi 
verſion to himſelf. 25 _— IH 4 8 oe 2 
Zo he may plead, that he leaſed to him for years, or, that be hy, 
it by elegit, upon a flatute, &c. if he pleads it as a jultification, 

and concludes, et fic ſans tort. Co. L. 228, 9. | 

If the plaintiff make a title in his plaint ; it is not ſufficient for 
the defendant to avoid his title, but he muſt make a title to 
himſelf. 

If the defendant pleads a plea, which goes only to the poſſel 
ſion, and not to the right, as a deſcent, &c. he muſt give colour 
to the plaintiff. 10 Co. go. . Vide Pleader, (3 M. zo.) 

But a leaſe, or fcoffment by the plaintiff himſelf generally is nat 
a good bar ; for it amounts only to the general iſſue. 

So a leaſe for years by the tenant to the demandant, is not a 
good plea. Kel. 103. . : 

If the defendant pleads ſpecially, he may afterwards waive it, 
and take the general iſſue, nul tort, ; 

Though the plea be entered, or the recognitors ready to take 
the aſſiſe. 255 | 

Or at another day, when it is adjourned pro defedu juratorum. 

So, if the tenant plead in bar, and afterwards demur to ano- 
ther out of the point of the aſſiſe, upon which the demandant has 
the opinion of the court for him ; he ſhall have judgment pre- 
ſently, without taking the aſſiſe upon the nul tort. 1 Rol. 271. 

” if he plead a releaſe, which the demandant ſays vn 
upon a condition, and ſhews how he has performed it, and the 
tenant demurs, and it is adjudged for the demandant. 1 Nl. 271. 
= | 


and not to the right of the land; as, nul tort. | 
A releaſe of attions perſonal. 2 Inſt. 414. | 
But a diſſeiſor, who is not alſo tenant, ſhall not plead 20 
thing, which concerns the tenancy of the land: as, releaſe t 
afions real. 2 Inſt. 414. „ 


as bailiff to the tenant may appear and plead in his own Nan 
B. tanquam ballivus A. dicit, &c. 2 Inſt. 415. = 

And by the common law, neither the tenant, or the difſcik 
could appear by attorney, but only by bailiff, 1 Rol. 288.44 


So, 
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But now by the /. 12 Ed. 2. 1. the tenant may appear by 
attorney- 1 Rol. 288. J. 50. | | ; 

Not the diſſeiſor; for the ſtatute does not extend to him, 
| Rol. 288. J. 52. Vide Attorney, (B. 6.) | 

The bailiff may plead to the writ, or in bar, every plea that 
may be tried by the recognitors of aſſiſe, upon which he can con- 
dude, et fi trove ne ſoit nul tort, nul diffeifin. 2 Inſt. 414. 

But he cannot plead any thing not triable by the aſſiſe, or upon 
which he cannot conclude, et | trove ne ſoit nul tort, &fc, as, he 
cannot plead a matter of record. bid. 

And if he pleads a matter of record, the juſtices may proceed. 


Yet after a plea by a bailiff, and an aſſiſe awarded ; at any time 
before the aſſiſe taken, the tenant may come and plead a record, 
deed, releaſe, &c. and ſhall not be put to his certificate of aſſiſe. 


2 Inſt. 415. 


If the defendant plead in bar a matter of record, as a recovery, (B. 16.) 
fne, Tc. the plaintiff muſt anſwer to the bar. Replica- 
So, if by his bar he gives a title to the plaintiff, and avoids it: it hall an. 
23, by feoffment of the plaintiff upon condition, and an entry qyer to the 
for the condition broken. bar. 
So, if he gives poſſeſſion to the plaintiff, and no colour; he 
muſt traverſe the matter of the bar, without making a title to 
himſelf at large. : | 
So, if he plead a matter in another county: as, a grant of a 
rexerlion, and an attornment in another county. | 


1 


But generally, where the defendant makes a ſpecial bar, the (B. 14.) 
plaintiff need not anſwer to the bar, but may make a title to him- When it 
{fat large: as, in all caſes where the defendant gives colour. hall ſhewa 

If the defendant plead a feoffment with warranty; it will be a ditle. 
ſofficient title for the plaintiff to ſhew, that his anceſtor died 
ſid, and a deſcent to himſelf. | 


When iſſue is. joined upon null tort ; the recognitors are ſworn (B. 18.) 
ly to the points of the aſſiſe, viz. the ſeiſin and diſſeiſin. Taking of 
And if the defendant in an aſſiſe makes default, whereby the the aſſiſe. 
ile is taken by default; the recognitors ought to enquire only of 4 

be ſeilin, diſſeiſin, and damages, and not of the plaintiff's title. 


Put, if any ſpecial matter is pleaded in abatement, or in bar, (B. 19.) 
be aſſiſe ſhall be taken at large, i. e. the recognitors ought to en- ak 8 
{ure of this ſpecial matter before the ſeiſin and diſſeiſin. 5 ma vi " 

And in ſuch caſe the recognitors are ſworn as a common jury, * 
ad it is ſaid, quod afſiſa veriitur in jurat. | | 

As, if in an aſſiſe by an infant, the defendant plead a feoffment 

his anceſtor, and the aſſiſe is taken upon this; it ſhall be en- 
ured at large, whether ſuch anceſtor was of full age, ſane me- 
aum and out of priſon when he made the charter of tcoffment. 

= | | | So, 


tion. When 


5 


| So, where the plaintiff traverſes the defendane's bar, the jv 
ought to enquire only of the matter of the bar, and not w gel 
plaintiff's title, which is made uſe of only as inducement to ho 
traverſe. . 185 | 


#0 


(B. 20.) 80, if the plaintiff do not anſwer to the bar, but makes title at 
Whentaken large, the defendant may pray a venire afſiſa ſuper titulun ; 104 
upon title. the afliſe ſhall be taken upon the title, and they ſhall inquire of 
all circumſtances which concern it. : 
But if the plaintiff makes title at large, by a fine, recovery, or 
other matter of recoid, the defendant cannot pray venire off; 
fer titulum ; for matter of record is not triable by the afliſe. 
S3o, if ſeifin and diſſeiſin be confeſſed by the plea, the aſſſe 
ſhall be taken in right of damages; for they do not enquire of the 
title, but only what damages the plaintiff has. R. 2 Nol. 22. 
Though the confeſſion be by nient dedire; as, if the defendant 
_ pleads a recovery in bar, the plaintiff by his replication confeſſes 
and avoids the recovery, to which the defendant demurs; for by 
his demurrer he admits the ſeiſin, and diſſeiſin. R. 2 Rel. 22, 


(B. 21.) By the common law, aſſiſes were taken only in B. N. C. B. or 
Juſtices of before juſlices in eyre. 4 Iuſt. 158. 12 Co. 31. Vide ant, (B. 3.) 
aſſiſe. Their And theſe courts have an original juriſdiction for taking aſſes, 
original, without any patent, or commiſſion. - F. N. B. 177. E. 


„ 4 J. 158. | EE 
But, by the f. M. Ch.g H. 3. 12. it was enacted, quod nu, 


Se. mitt” jufticiarios noftros per unumquemque comitatum ſemel in anno 
gui cum militibus eorundem comitat” capiant afſiſas in comuaiibu: illi. 

And upon this ſtatute, patents were directed to the juſtices to 
take aſſiſes in their proper counties. 4 /nft. 158. 

And the patent may be general, for taking all aſſiſes, or to 
ſpecial juſtices, or taking ſuch a particular aſſiſe. F. M. B. H.. 
And there may- be another patent, for aſſociating others to 
them. F. N. B. 185. E. 5 | 

And a writ of fi non 9mnes, without which they cannot proce, 
if all the aſſociates do not come. F. N. B. 186. C. f 

But, if the patent to juſtices of aſſiſe has not a clauſe, cun tu 
guos ſibi affociaverimus there cannot be a writ of aſlociatich, 
© 5 26, 4. - 

So, if there be a writ of aſſyciation, a ſubſequent wit hal 
be void. FV. N. B. 186. D. 

Or, if ſeveral writs of aſſociation are made at the ſame sint, 
that which is firſt accepted ſhall only be allowed. V. NM. B. 186. 


(B. 22.) By the . M. Ch. 12. Jaſliciarii naſiri cum militibus eorunden 
Who may com” capiant afſiſas in comitatibus illis. | 3 
| be juſtices By which ſtatute, apprentices of the law, with any koight d 

the county aſſociated to them, may be aſſigued juſtices to tai 
ailiies. 2 nfl. 422. SO EIDOS 
By the /. . 2. 30. afſignentur de catero duo juſſictori ſuſci 


Sc. et afſocient ſibi duos vel unum de diſcretioribus miliibus _ 


ſ 
1 


lan 2 
. 
By il 


By the ſtat. of aſſiſe, Rot. Parl. 21 Ed. 1 Rot. 3. Odo affig- 
nur; two in each circuit. 4 {nff. 158. | * 
By the ft. de finibus levatir, 27 Ea. 1. 4. enqueſts, &c. ſhall be 
taken coram aliquo juſticiario afſociato uno milite comitatus illius. 

By theft. of York, 12 Ed. 2. 3. before one juſlice of the place, 
where the plea is, affoctated with an honefl man of the country, knight 
ur other, Coke recites the ſtat. before a juflice of the one place or the 
aer. 2 Inſt. 422. F. N. B. 240. E. : 850 

By thee. 14 Ed. 3. 16. enqueſts by 2 prius may be taken be- x 
fore the juſtices of B. R. C. B. or the Ch. Baron; or, if no ſuch 1 

0, before the juſtices of aſſiſe, ſo that one of them be Juſtice of 8 
the one bench, or the other, or king's ſerjeant ſworn. 

And by this ſtatute, every ſerjeant may be a juſtice of aſſiſe; 
for every one is ſworn. 2 Inſt. 422. 

80, the king's attorney. 2. /nfl. 422. | | 

Upon theſe ſtatutes, patents go annually to the juſtices of the 
one bench, or the other, and the barons of the exchequer, to be 
juſtices of aſſiſe. | e | 

And, at the ſame time, uſually a patent to one or more, to be 
aſociated with the juſtices of aſſiſe. F. N. B. 185. E. | 

And another patent to the juſtices of aſſiſe, to admit thoſe aſ- 
ſociated. F. V. B. 185. E. | 

Another to both, / non omnes, &c. that the others may take the 
affiſes. F. NV. B. 186. A. | | 

But there cannot be a writ of aſſociation, unleſs the patent to 
the juſtice of aſſiſe has a clauſe, cum his quos tibi afſociaverimus. 
F.N. B. 186. E. : 3 255 | 

And after any patent of aſſociation allowed, there cannot be 
another aſſociation. F. NV. B. 186. D. . 

So, a ſheriff, or coroner, cannot be a juſtice of aſſiſe, &c. 
410. 160. ; | | ) 

Nor, by the ,. 8 R. 2. 2. any in his own country,  _ f 

Nor, by the /. 33 H. 8. 24. in the country where he was born 
or inhabits, on pain of 100. unleſs as clerk of aſſiſe he be 
zllociate, or as mayor, recorder, &c. take aſſiſes of freſh force 
in a borough, &c. or take them in bank, or by adjournment. 


Dy theft. 6 R. 2. 5. juſtices of aſſiſe ſhall hoſd their ſeſſions in (B. 23.) 
the chief town of every county, where the ſhire courts are kept. When, 
By the J. 11 R. 2. 11. becauſe this is in part pre judicial, c. and in 


the chancellor, with aſſent of the juſtices, may provide remedy, they tall 


where need is. | hold their - 


By theft. 14 H. 6. 3. in times of peace, the aſſiſes for the ſeſſions. 
county of Cumberland ſhall be held at Carliſle. | x on 
By the ff. M. Ch. 12. they ſhall be held /emel in anno. 
By theft. IV. 2. 30. ter per annum, ſemel; inter quindenam ſan&i 
Johannis Baptiſle & Gulam Auguſli ; et iterum inter feſlum exalta- 
lin 2 Cruci & Oaab' ſandli Michaelis ; & tertio inter ſeſtum 
Epiphanie et feflum purificationis beatæ Marie. | 
By the f. 27 Ed. 1. 4. tempore vocations. Vide 2 Infl. 423. 
| 2s By 


584 E ä 5 
By the ,. 4 Ed. 3. 2. they ſhall take aſſiſes at leaf three time 


a year, or oftner, if need be. 


By the ff. M. Ch: 12. juſtices of aſſiſe may take aſſiſe 
ER 66) difſeiſin, 2 mort . 25 FEY | 4e. 
thority of By che ft. W. 2. 30. aſſiſes of novel diſſeiſin, mort d'ancęſſar, and 
juitices of attaints. | : 7 5 | : 
 alliſe. By the ſtat. of aſſiſe, Rot. Parl. 21 Ed. 1. Ret. 3. aſliſes, jure | 
and certificates af aſſiſe. | En, 
And ſo their commiſſion ſays, ad omnes afſiſas jurai et certificat 
8 coram quibuſcunque fuſtic in prædict com* arrain capiend'. 4 Juſ. 1 58, 
After their patent delivered, the juſtices of aſſiſe ſend their 
precept to the ſheriff, quod venire fac. omnia brevia 4%, Cr. 10 
cum panell attach re. attach. ſum” reſum” & omnibus alit tanger,, gc, 


| By the /. M. Ch. 12. ea que in comitatu illo per jufliciarin ad 
— aſſiſas capiend' lerminari non poſſunt per eoſdem Li allli in 
ment of the itinere ſuo + et que propter difficultatem aliquorum articulorum terni. 
aſſiſe. nari non poſſunt referantur ad juſticiarios de banco & ibi terminentur. 
And, by equity, they may adjourn before themſelyes at /f. 
minſter, Serjeants Inn, aut alibi, out of the circuit. 2 1. 26. 
By the /. W. 2. 30. adjornent de termino in terminum upon 
voucher, eſſoign, or default of recognitor s. 
So, in a mort anceſtor, the juſtices may adjourn in bank upon 
foreign voucher, eſſoign, &c. | 
And by equity, in a certificate of aſſiſe. 4 Co. 4.b. 
So an aſſiſe may be adjourned in bank upon any foreign plez, 
as well as upon a voucher. 2 [nft. 423. | ö 
So upon demurrer, or other things dubious, before or alter 
verdict. 2 [nfl. 423. „„ | . 
If an affiſe be adjourned in bank upon a foreign plea, voucl- 
ers, &c. C. B. may grant a niſi prius for trial in ſuch foreign 
county, though it has only a delegated power; for it is au inc. 
dent. 2 ft. 423. | x 
By the. /. W. 2. 30. After trial of foreign plea, &c. in C. B. 
cum per venerit ad captionem afſiſe remittatur loquela cum brew eri. 
nali per juſliciarios de banco ad priores jufliciarios coram quibus capiaiur 
„ 
1 therefore, the record of aſſiſe ſhall be remanded to tle 
juſlices of aſſiſe to take the aſſiſe. 2 /nft. 4332 


(B 26.) The judgment in an aſſiſe is, quod recuperet ſeiſinam of the te. 
Judgment. nements in the plaint per viſum recagnitorum 2 
And it may be given by the juſtices of aſſiſe. . 
80 new juſtices of aſſiſe may give judgment upon a verdict 
found before others; if the record be removed before them by c. 
ras... N. 5. 243- ©: - 
| $0 if an aſſiſe be adjourned in bank for difficulty, judgment 
may be given there. 2 Led. 41. | 
So after a verdict before juſtices of aſſiſe, it may be removed 


A B. R. and judgment ſhali be given there; if a new nik, 


a FT. EE 
made before judgment by the juſtices of aſliſe. F. NV. 
| . D. n 3 | 74 
"I where a foreign plea is before juſtices of aſſiſe to part, 
nd it is adjourned for trial in bank, and tried; judgment ſhall 
be given there, but it ſhall be remanded before the juſ- 
nes of aſſiſe, before whom the aſſiſe originally depended. R. 
eo. 41. : 
: _ juſtices of aſſiſe delay judgment, a writ ſhall go de pro- 
cedendo ad judicium: F. NM. B. 243. D. E. 4 
And afterwards an alias, & pluries, vel cauſam nobis ſignifies. 


F. M. B. 2433. D. | 7 
And if nothing is done, an attachment. Dub. F. N. 


243. L. | 
E 4 J. 9 Ed. 3. 5. Juſtices of aſſiſe ſhall ſend all their re- 
cords and proceſſes determined, and put in execution, into the 
exchequer once a year at Michaelmas, > 

And by the ft. 11 H. 4. 3. into the treaſury every ſecond year, 
that they may not be altered or impaired. . | Din 


# 


By the common law, if the matter was not, well examined by (B. a7.) 
the verdi& before or after judgment, the juſtices of aſſiſe may ex Certificate 
Gio re-examine the matter by the ſame recoguitors. 2 [ft. f aſe. 
4is. F. NM. B. 181. A. B. C. „ 

And thereupon a writ goes to the ſheriff, to ſummon the re- 4 
copnitors ad certificand* eos ſuper articulis, Ec. and that he 
ſummon the parties ad audien* illam certificalionem. Bo. R. 

Aa. 216. F. N. B. 181. ZE. ; . NN 

$0 a certificate lies upon an aſſiſe of mort d' ancgſtor, darrein 
preſentment, juris utrum, and an attaint. F. N. B. 183. E. 

But a certificate of aſſiſe would not be allowed, where the jury 
rive a full and general verdict. 2 Inſt. 4157. 

0: where any ef the recognitors die. 2 nfl. 415. 


So now by the . W. 2. 13 Ed. 1. 25. A certificate of aſ- (B. 28.) 
"lc lies where the aſſiſe was taken by default, or upon a plea by a By ſtatute, 
ballſf; for the tenant may verify to the juſtices, that he had mat- 
ter of record, or in writing, as a releaſe, fc. and pray that it 
be re-eamined. 2 nfl. 414, 415. F. N. B. 181. A. F. 
So the tenant may pray a certificate upon a defeazance, as well 
"a releaſe. 2 Inſl. 415. 7 
Ty. the deed, &c. be dated in a foreign county. 
. 415. | | | 
8o he may ſue a certificate of aſſiſe, if he loſes by default. 
I. V. B. 182. C. | 8 „ 
A certificate of aſſiſe may be before or after judgment. F. 
V. Z. 183. 3 ; | 
Before the ſame juſtices of aſſiſe, or others. F. M. B. 181. 
C. E. 182. C. | 3 55 | 
If it be before the ſame juſtices, they may take it without a 
# commiſſion, or with one. F. N. B. 181. D. 182. A. 
| | 80 
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” of 


| aſſiſe was. 2 ft. 415, 416. F. N. B. 181. C. 


default. 


reign county, it ſhall be tranſmitted into C. B. and then to the 


r 
ciation, // non omnes, M . N. B. 183. A. 


| death, though he never died ſeiſed ; for the writ ſays only, þ 


7 . 


So it may be in C. B. tho the land lies in anot! 
if the aſſiſe be removed 2 N. B. hl pow uy, 
So it may be, though all the recognitors are 
770 3 . g Y ws | dead, except two, 

So it may be in B. R. or C. B. if they are in the 
where the aſſiſe paſſed. F. N. B. 181. C. 182. C. : 
Or at the next aſſiſes for the ſame county. F. V. B. 182. C 
But regularly it ought to be in the county, where the forme: 


The proceſs ſhall be ſummons againſt the recognitors, and x 
venire againſt the parties, and afterwards a diſtringar. F. . 
B. 183. G. | ; | | ; 

If it be ſued before the ſame juſtices, the certificate ſhall iſue 
out of the rolls of the ſame juſtices. - F. N. B. 183, B. 

If before other juſtices, the writ and patent ſhall iſſue out of 
the chancery. F. N. B. 183. C. 

And if the tenant does not appear, it may be taken by 


If the deed upon which a certificate is prayed be dated in a fo. 


foreign county to be tried, and afterwards remanded to the county 
where it was brought. 2 ft. 415. ; 

So, if a certificate be ſued in another county, than that where 
the aſſiſe was taken, it may be tried by ni pri. F. N. 


And upon a certificate of aſſiſe a man may have a writ of aſſo- 


The judgment in a certificate of aſſiſe ſhall be, quod teens r. 
tituatur, &c. & recuperet dampna in duplo; & quod querent capia 


(c) Alike of Mort d'anceftor. 
(. 1.) When 1. 1e. 


N aſſiſe of mort d' ancęſlor lies by an heir after an abatemett 
by a ſtranger in the lands, rents, or other hereditaments 
of which his anceſtor was ſeiſed in fee the day of his death. F. 


N. B. 195. C. D. 5 OM 
| And it lies, where the anceſtor was diſſeiſed the day of bu 


ſeiſitus fuit die quo obiit. F. N. B. 195. D. Bro. Cofinage, | 
Or if the aucc{tor was diſſeiſed, the day in which he took 4 
voyage upon the ſea; where he died out of the realm in 2 pig 
wage. F. N. B. 196. py 5 
Or the day of his profeſſion ; where he enters into religo 
F. N. B. 196. A. : 85 Pr] 1 
So it lies by a younger brother, where the eldeſt has been 3 
ſent out of the realm for ſeveral years, though he be al. 
F. V. B. 196. L. | | 


80 


4 1 


80 it lies, though the anceſtor was ſeiſed by diſſeiſin. 
| And by the ft. Gh“. 3. If tenant by the curteſy alien, and 
do not leave aſſetsz though the mother was not ſeiſed die quo obut. 


F. M. B. 196. E 


But it does ao be upon the death of any anceſtor, except a 
father, mother, brother, ſiſter, uncle, aunt, nephew, or niece; 
for upon the death of another anceſtor, an atel,. baſaiel, or cgſinage 
lies. F. N. B. 195. . . = 

It lies only where a ſtranger abates or diſſeiſes ; for if it be by 
a parcener, &c. a nuper obiit lies. F. NM. B. 196. L. 7 

It does not lie where the anceſtor was ſeiſed in tail, remainder 
to himſelf in fee; but where he is ſeiſed in fee only. F. N. 
B. 196. K. | | > 

. does not lie for lands deviſeable by cuſtom. F. NM. 
B. 196, J. ; : 


(C. 2.) Proceſs. 


The proceſs in an aſſiſe of mort d ancgſlor againſt the tenant, 
is ſummons. F. N. B. 196. G. | | 

And if he make default at the -return of the writ, there ſhall 
be a re-ſommons ;z and if he make default upon that, the aſſiſe 
ſhall be taken by default. F. N. B. 196. G. 5 | 

But at the return, the tenant may calt an efſoign to ſave the — 
default. i 3 . l 

So at the return of the re-ſummons, after a diſcontinuance of 
the aſſiſe of mort d unceſtor. 2 Inſt. 49. 

So at the day in bank, where upon the voucher of a foreigner, 
it is removed out of Cheſter into C. B. 2 Inſt. 249, 4 

Yet by the /. JW. 1. 42. In mort d' ancęſtor, &c. the tenant | 
cannot aſſoign himſelf after appearance. 2 /nft. 248, 249. | + 

Nor by the ff. I. 2. 28. the demandant in any caſe, where | 
the tenant is ouſted, 2 fl. 418. | | 

The writ of aſſiſe of mort d'anceſtor requires, quod recognitores 
interim videant, &c. F. N. B. 195. E. _ 

And it may be againſt ſeveral tenants for ſeveral lands, rents, 


- de. F. N. B. 195. G. | | | 
uh L l 3 
7 And if the heir be within age, be ſhall not find pledges. F. 


J. B. 195. H. | 
But where it is by parceners, where ſome are of full age, it 


5 ſrall be in the common form. F. N. B. 195. H. 

ſy ' The order of the parcels ſhall be the ſame, as in a writ of 

"44 right. F. N. B. 196. C. 5 | 

* The writ may be returnable before juſtices of aſſiſe, or ſpecial 7 


commiſſioners, or in C. B. p 
la the count, the demandant muſt ſhew, how he is heir. 


| (C. 3.) Pleas in Mort d'anceſtor. 
To an affife of mort @anceſlor the tenant ſhall plead in abate- (C. 3.) 


men That the demandant himfelſ was laſl ſeiſed, : -, in abate» 


| Or, nieiit. 
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| Or, that a flranger was. I & 
Dnod non tenet. 


OT: 4) - O08 general bar is, that the anaflor non foi ſeiftur de ou 
So the tenant may plead ſpecially, a fine or recovery, of the a. 
ceflor.” | | | 
Or a feoffment ; but then he muſt traverſe the ſeiſin. 
So he may plead, 4 leaſe for years from the anchr » 
ay = þ Fa 5 By 
That he claims nothing, but as guardian of the demiſe of the lin 

whom the lands are held. . WY by 

That the demandant is a baſtard. | 

A releaſe ; a warranty. | 


(c. 5.) Taking of the Aſie. 


The juſtices of aſſiſe may, by their general patent, take ax 
aſſiſe of mort d*anceſlor. F. N. B. 195. F. 

So there may be a patent of aſſociation, fi non omner, certificate 
of aſſiſe, &c. as in another aſſiſe. F. N. B. 196. D. 

The recognitors of an aſſiſe of mort d' anceſlor, in all caſes 
where a ſpecial bar is not pleaded, ought to enquire of three 
points, viz. 1. Whether the anceſtor was ſeiſed die quo obiit 
2. Whether he died within fifty years. 3. Whether the demandant 
be the heir. 2 Iuſt. 399. - 5 
Aud they ought to enquire of theſe points, though it be taken 
by default. 2 1. 399. 7 

Though the tenant pleads in abatement, or vouches, which is 
counterpleaded, and found for the demandant. Dy. 11. 4. 
2 Inft. 399. 5 

Though the tenant traverſe only one of the points. Dy. 311. 
2 Iaſt. 399. F | 

And if all the three points are not found for the demandart, , 
he ſnall not recover, though one or two of the points are found 

for him. Dy. 311. a. 5 2 
| But if the tenant in mort d'anceſtor, or the tenant by voucher 

plead a ſpecial matter of record, &c. in bar, as a releaſe, coll 

teral warranty, matter of record, &c. if it be found for the de. 

mandant, it ſhall be peremptory to the tenant without an enquif 

of the three points. Dy. 311. 4. 2 ff. 399. 


D) Aiel, Beſaiel, and Coſtnage. 


I F a ſtranger abate after the death of the grandfather, or gre 
grandfather, the heir ſhall not have a mort d anceſtor, but i 
writ of aiel, or a writ of beſaiel. F. N. B. 221. D. - 
Ik he abate upon the death of the treſaiel, or other collate 
couſin more remote, he ſhall have a writ of cage. | 


B. 2421. J. 1 
221 Ard 


hy WFA ** 
1 * 


A 177 3-3.E 
And this was agreed per magnates regni. 21 H. 3. Filz. Co- 


che heir, if a ſtranger abate upon the death of his aiel, beſaiel, 
or treſaie, or couſin more remote, in which a mort d' ancgſlor lies, 


ther, ſilter, uncle, aunt, nephew, or niece. F. V. B. 221. 


any. Fitz. Cofinage 15. 
* beſail, or cofinage, do not lie, where he ought to have 
a mort . for the tenant may plead in abatement, that the 


V. Fitz. Coſnage . | | $2 
80 coſinoge does not lie, where he ought to have an aiel, or 


l:ſaiel, or e contra. F. N. B. 221. N. Bro. Cofinage 3. 
Or, where he ought to have a nuper obit. F. N. B. 
. 0, 1 „ . 85 

80 coinage does not lie, where reſort is made in a collateral 

line, higher than the brother of the bt Fitz. Cofinage 15. 


The proceſs is ſummons and grand cape before appearance; 


V. B. 221. F. O. | | 


And the tenant may plead in abatement, that another couſin of 


Bro. Cofinage 19. 3 
A releaſe of the grandfather, or father, &c. with warranty. 
Bri. Crfinage 6. Herne's Pleader 60. 21 Ed 3. 10, 
That the tenant himſelf, or a flranger, is his heir. Bro. Cgſin- 
ge, 7, 9. 6CEd 4 $5.4 | 5 
And by the ff. W. 2. 20. he may plead, quod petens non oft pro- 
pinquior heres, generally. 2 Inſt. 399. 
So he may plead, that the demandant is a baſlard. Raft. 
29. h. | | | | - 
So he may plead, non obiit ſeiſitus, generally. Semb. Raft. 29. 
Non fuit ſeiſitus infra 50 annos. Her. Pl. 61. 
But if the tenant anſwers nothing, judgment ſhall be againſt 
bim by default, without inquiry of any point of the writ, as in a 
nur d ancgſlor. 2 Inſt. 399. | 
90 if he plead petens non eft heres, and it be found againſt the 
tenant ; there ſhall be a peremptory judgment againſt him, with- 
cot inquiry of the other point of the writ. 2 Inſt. 399, 400. 


(E) Nuper obiit. 


I the father, grandfather, or other anceſtor leave copar- 


— * 


* wy coparcener deforced ſhall have a nuper obiit, F. N. 
197. 4. | | = 

And it lies in all caſes, where the common anceſtor dies ſeiſed 
or tenements in fee. bid. : 

| | S0 


four She writs of aicl, beſaiel, or cofmage, lie in the ſame caſes | 


there the abatement is upon the death of the father, mother, bro- 


Coſnage lies in the lineal deſcent, to the zoth degree, if there 


w_ mother, or brother, &c. was laſt ſeiſed. F. N. B. 221. 


and if the tenant make default after appearance, a pelit cape. F. 


the dmandant wwas laſt ſciſed. Vide in abatement, (H. 25, 27 | 
So he may plead in bar, non ſziſitus die quo obiit. Raft. 29. 


ceners for his heir, and one or more of them deforce the 
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So it lies by one heir in gavelkind 2 Wei ts £5 x 
ner) againſt the others. F. N. B. . SE one Coparce. 
Between ſiſters of the half blood. F. MN. B. 197. G 


By an aunt and her niece, or againſt the ſiſter and her, 
F. N. 80 99 2K. 2 faves cada J 
And if one ſiſter alien her part, it lies againſt t . | 
N. B. 197%. Z. 80 e 
So if one coparcener be deforced by the other, and a flranss,, : 
it lies againſt the coparcener deforcient. F. N. B. 197. * ; 
It ovght to be brought againſt all the other coparcener 8 
though ſame of them have nothing. F. N. B. 199, K. 4 
But a nuper 06:1 lies only between privies in blood; and thers , 
fore, if one alien all, or part, the other coparcener ſhall hare 0 _ 
mort d ancęſtor againſt the alienee. F. NM. B. 197, E. FN: 
Or enfeoff B. and afterwards take B. to wife, a mort an 2 
lies againſt the huſband and wife. F. V. B. 197. M, © 
Vet if he retake the eſtate to himſelf in fee, for life, &c. 2 50. 
per obiit lies, if he do not diſclaim in blood. F. N. B. 19. F. 
So it does not lie between coparceners, where the common ar. 
ceſtor does not die ſeiſed in fee; for if he was ſeiſed in tal, 
formedon lies; if he was diſſeiſed, a writ of right d rationbil 1 
parte. F. N. B. 197. A. f | 8 | 
Nor does it lie by a coparcener, who has lands of the ſame an- of 
ceftor, unleſs ſhe puts them in hotch- pot. F. N. B. 197. 0. i 
Nor by a villein, though he takes the coparcener to wiſe. F. Nos 
N. B. 197. V. ; 0 wer 
The proceſs in a nuper obiit ſhall be ſummons, grand cape, and 21 
petit cape, as in an azel, b | | c 
be tenant cannot plead ſeveral tenancy, or non-tenure, , 
pon ag claims by purchaſe, or diſclaims in blood. F. N. J. "= 
. | 
He cannot vouch. F. N. B. 197. 2, = Sh 
The judgment ſhall be to recover his purparty, but not to bold A 
in ſeveralty. the 
| | 5 . T 
F) Re⸗diſſeiſin and Poſt-diſſerſin. wm 
TD Y the %. Mert. 20 H. 3. 3. If a diſſeiſee recover in a dr 
aſſiſe of novel diſſifin, and have ſeiſin and be afterward df Far 
ſeiſed by the ſame diſſeiſor, a writ goes to the ſheriff, quod df : of 
fumptis ſecum cuſlodibus placitorum corone et aliis miluibus in prop the / 
perſona accedat ad tenementum, et coram ets per primos guratore . demp 
alios vicinos, faciat inquiſitionem, Cc. By 
The writ of re- diſſeiſin did not lie by the common law ; but by out l 
this ſtatute it lies upon a recovery in an aſſiſe of novel d os © 
only. 2 [nfl. 82, 83. Vide V. N. B. 188. B. 1 By 
And it lies upon a recovery before juſtices in 9e, - i giabilt 
Ale, or in B. K. or C. B. Jul. 8. Co. L. 154 4 F An 
B. 188. D. „ | 


Though 


2 


& 1 2 

Though the recovery be upon verdict, demurrer, confeſſion, or 
— Inſt. 83. Co. . 154. . Confirmed by the /. 
V. 2. 26. 3 % 1 TE oo 

If the diſſeiſee after the recovery, has ſeiſin by entry, or habere 

% ſoiſam- 2 Inſt. 83. 8 e 
= 92 after 2 gment in a former re-diſe;/in, toties quoties. 
2 Ioft. 83. F. N. B. 189. D. - 

And it lies upon a re-diſeifin of a rent; or any thing for which 
an affiſe of novel diſeiſin lies. Co. I.. 154. 4. 2 Inſt. 82, 
If tenants in ſpecial tail recover in an aſſiſe, and afterwards one 
dies without iſſue; a re-difſ-ifin lies by the ſurvivor, though he be 
tenant in tail after poſſibility. Ray 414. 

80 by the ff. Mert. 20 H. 3. 3. a poſi-difſeifin lies eodim mods 
ater a recovery in mort Hanceflor, or any other real action. 
2 Lal. 84. | : : 


(F. 2.) How they are to be proceeded in, 


By the J. Mert. 3. The ſheriff ought not to proſecute a plaint 


of r--diſciſn without the king's writ. | 
The writ of re-diffeifin, or poſl-difſeiſin, is in the nature 
of 2 commiſſion to the ſheriff to hold plea in ſuch caſe. FYide 
2 75 J. 82. . ; ; : 
After the writ delivered, the ſheriff may warn the defendant to 
itend the inqueſt. | | 5 | 
And the defendant may plead in abatement, jointenancy, &c. 
2 10. $3. EE ne 
Orin © as areleaſe, &c. 2 Iuſt. 83. | Fo 
if the defendant does not appear, or pleads nothing, the inqueſt 
ſtall be taken. CE RE 
The ſheriff ſhall be preſent with two coroners, if there are ſo 
many; otherwiſe one is ſufficient, 2 [nfl. 84. | | 
And therefore, if he return, that he took one coroner only, 
the other being fick, it is error. R. 2 Bul. 93. 
The inqueſt ſhall be two at leaſt of the former jury, with 
others, if the former recovery was by verdict. 2 /nft. 84. yo 
And if all are dead, or only one ſurvives, the re- diſſeiſin fails. 
2 iſt, 84. 2 Cro. 335. Vide F. N. B. 198. H. | 
Put if the former recovery was upon demurrer, or confeſſion, 
the inqueſt ſhall be only by others de Vieineto. 2 Infl. 84. 
lf the defendant be convicted of another diſſeiſin, by 
the J. Mert. 3. he ſhall be impriſoned. till he makes re- 
demption. | „ 
By the f. Marlb, 52 H. 3. 8. He ſhall not be delivered with- 
out the King's precept upon a fine paid, and if the ſheriff deliver 
lim otherwiſe, he ſhall be amerced. ; 5 = 
By the J. . 2. 26. Damna adjudicentur in duplo, nec fit reple- 
glas per commune breve. | 5 
And therefore, the ſheriff gives judgment, quod capiatur, and 
te Stained till delivered fer mandatum domint regis, &c. _ | 
a : | And 
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without writ; as in an affiſe o Feſh force by the cuſtom of a cit 


A 8 * 8 K. 
And upon this he ſhall have a certiorari, t 
into B. R. where he ſhall be fined, and ſhall 2 — 
1 


writ for his delivery. 2 Iufl. "Ag: F. N. B. 
Or an habeas Os Noy. 11. "OM n 


(x. 3.) When they do not ie | 


But a re-diſſei Vn, or pgſt- di ſſeiſin do 3 lie upon a 


or borough. 2 Inft. 83. 
They lie only, where there is a ſame plaintiff, of the fame 
tenement, and the ſame tenant. 2 nfl. 84. 


Allile of Darrein Preſentment, 
Vid Qyare Impedit, (C. 1, ce.) 
Aſliſe of Juris Utrum. 
V Sers Impeda, (E.) 
- Tarit of Entry in Nature of an auc. 
| Fide Dam fat infro Eaten, H) | 
Adliſe of Common. 
Vide Common, (I.) 
Alliſe for a Nuſance. 
' Fid Aithes apes the Ca for o Nelann (Dea). -- 
| Rent of Aſſiſe, and Aſſiſe for Bent. 
| Fide Rent, (C. 2.—D. 1.) 
ASSISE AND ASSAY. 


 Allile, and Aſſay of Ale, 

Vide Fuftices of Peace, (B. 940 
Aſliſe, and Aſſap of Bread. 
ide ulis of Peace, (B. 96.)—Led, (L 80) 
2 


4 8 8 1 s E. 


Aflie, and Aſſay of Tine, = 
Fide lier of Peace, (B. 98.) 
E A 8 A N T 8. 
| Fide Parlamens, (D. 18.) 
A Deter 
Jade Adlian upon the Caſe . Aſumpfit.—Pleader, (2 G. 1, &c.) 
as s UR AN c E. 
Policy of Aſſurance. 
Vide 1 (E. 9, 10.) 
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ATTACHMENT. 
(A. 1.) Attachment for Contempt. 


AN. attachment is a proceſs from a court of record, awarded 
A by the juſtices at their diſcretion, on a bare ſuggeſtion, 
von their own knowledge; and is properly gtantable in caſes of 

atempts, againſt which all courts of record, but more eſpecially 
iſe of Weſtminſler-hall, and above all the cqurt of B. R. may 
weced in a ſummary manner. 2 Haul. Leach, 213. Vid. 
iq. zoo.“ 3 | 


(A. 2.) What is a Contempt to ground an Attachment. 


Jo uſe contemptuous words on delivery of declaration in 
cament. Strange, 567. * | bye 
So to aſſign the death of plaintiff in ejectment as error; for 

but pro formd, and ſuch aſſignment tends to defeat the pro- 
dingy inſtituted by the court to try the right : So alſo the re- 
alc - loch plaintiff is a contempt for the ſame reaſon. 

. 899. - 1 " 

. iy to impoſe on the court by bringing a fictitious action. B. 
do to ſerve proceſs in ſight of the court on a perſoh attend- 
dis cauſe at nf prius. © Andr. 275. Str. 1094. * | 
You. I. Q q | * So 


£ 


- 
4 8 | 
. 
= 


Barnes 31. 


order. Id. 28. | 


ATTACHMENT. 


* So to arreſt a' party attending arbitrators 
court or nift prius, 2 Bl. 1110. 28 3:5 mer a il of 
* Sa to challenge the array after a ſpecial jury had been nel. 
. ers | 
IM Otherwiſe where the challenge is on account of the ſherif' 
being intereſted. Id. 1000. * | | 
* Jo to put in fictitious bail. Str. 384. 
So it is a contempt in a witneſs not to attend on a ſub 


% 


Str. 510, 810, 1054. Barnes 33, 35, 36, 497. Id Rom. | 
1528. | | f 
But the witneſs muſt be ſerved in a reaſonable time; the (+. 
vice muſt be perſonal, and reaſonable charges tendered (if the "1 
- witneſs is to come from a diſtance), and the court will not be cle 
nice as to the expence, but will only enquire whether his no. 
attendance be through obſtinacy. Str. 1054. B. R. V. ziz pa 
i e | 5 
* And if the witneſs attended but too late, and could gire w the 
evidence but what another gave, and the party who ſubpenad 21 
him had a verdict, the court will not grant an attachment. J. 
A "IH | 
 * Ho ſervice of a ſulpæna, on a fervant, who ſaid he gave it to | 
his maſter, and that the latter ſaid he would attend, is not ſuffci 5 
ent ground for an attachment. B. R. H. 313. rot! 
* If one ſend a fictitious letter figned, * ſummoning bailiff, teme 
to a ſpecial juryman who has been ſummoned, informing hin 2 
that the trist has been put off, when in fact it was not; this i in pol 
contempt for which an attachment will go. 3 Bur. 1564. ment, 
* So when there was a rule of court to abide by an award, an tenant 
not to bring a bill in equity, after the award made, and moti but a 
to ſet it aſide but refuſed, the party paid the money zum 80 
ed, but afterwards brought a bill in equity; this was bt tended 
to be a contempt in the party, his attorney and counis the pla 
3 Bur. 1255. {5 | 49. 1 
80 an attachment will be granted againſt an attoruer * Bu 
acting after he has been forejudged, if he has notice of thek nedy b. 
judger. Barnes 29. Otherwiſe if no notice. Id. 4.“ So: 
* So for putting to proceſs the name of an attorney wit mitings 
his authority. 1 Bur. 65 .. | 5 Race a 
* So for ſigning a counſel's name to a bill in equity win Nor 
his conſent. Caſe of Fames Thiftlethwaite in the cauſe of f. Crding | 
v. Gatford in the exchequer. Tr. 29 G. 3. on 28. 
* So for inſerting defendant's name in a writ after it u ſ 15 _ : 
9 | | ner. for 


For altering theriff's warrant ſealed. Id. 199. 
* So it lies againſt jurors giving verdict by huftlng naps 
Barnes 32. Os tn. LY FE 
* Againſt a bailiff for extortion. Id. ibid. 
* Apainit ſheriff for not returning a writ. Id. ibid. 


* Againſt a ſheriff for refuſing to comply with terms of jve4 


' 1 


{ jul 


ATTACHMENT. 
And ſervice on the under-ſheriff, or perſon acting as under- 


geeriff, or leaving it at his houſe if he abſcond, is ſufficient to 


ad an attachment againſt the high-ſheriff. Id. 30, 35, 405. 
97 i lies againſt the bailiff of a liberty for not returning the 


ſherilf's mandate without mandavi ballivo; previous to a peremp- 
tory rule. /d. 35 Ie "4 oe) 1 
*% if an information be granted againft A. on the affidavit of 
B. an attachment lies againſt a third perſon who threatens the 
proſecutor with the danger of his life, and ſays he will be hanged. 
Wilf. 75. Vid. Infra. (A. 3.)* WR 
ö it lies againſt a peer; for refuſing to Bbey the proceſs of 
the court; ſo againſt a biſhop for not returning f. fa. de bonis ec- 
ciehaſticis (Semb. ſed vid. Eccleſiaſtical Perſons (D.) 1 Wil. 332.* 
*An attachment goes againſt an under-ſheriff for remitting 
part of a ſentence ; as if he do not put the head and hands of a 
man, ſentenced to be ſet in and upon the pillory, in and through 
the holes, but let him ſtand on the platform upright. 
2 Bur. 6902. ; a 5 


(A. 3.) What not. 


But an attachment will not be granted where the offence is 
rot ſtrictly a contempt to the court, nor where there is another 
remedy unleſs that remedy be difficult to obtain.* | 

As where the attorney for the plaintiff prevails with the tenant 
in poſſeſſion, to deliver poſſeſſion of premiſſes pending an eject- 
ment, and after rule for landlords to defend on the refuſal of the 
tenant, the court will not grant an attachment; it is no contempt, 
but a fraud. Barnes 180.* | | | 

"So an attachment was refuſed againſt a witneſs who had at- 
tended two houis; but went away before he was called, by which 
the plaintiff was non-ſuited ; for he has remedy given by ft. 5 El. 
4.9. Bunb. ta2.* . | 

hut it was afterwards granted in a like caſe, becauſe the re- 
nedy by action was difficult and dangerous. /bid.* | 

o an attachment will not be granted for not delivering up 
witings on a judge's order, if there be no demand after it is 
rade a rule of court. Barnes 27. Ho RED 

"Nor againſt a witneſs for not producing a will ac- 
ending to notice in the ſubpena, if no rule be made for it. 


Id. 28.“ ' | 
Nor againſt high bailiff for not bringing in the body of a pri- 


ſener for a crime, who is charged with action and eſcapes, the 
pay giving no ſecurity to the bailiff. Id. 34.* | | 
Nor againſt a gaoler for a voluntary eſcape, but an informe- 
KUO. Sir. 532.0 , : bo 


( A. 4.) Manner of Proceeding." 


$ 4 . . a : R ' . 
| Appliention is generally made on affidavit for a rule to ſhew 
de a anſwer the matters of the aſſidavit.“ 5 | 


Qqz | But 
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than one affidavit. Id. 1068.“ 


As ſoon as the attachments iſſue, the proceedings are on the 


Contempt, and ſubmit ta the judgment of the court, eſpecially if 


in contempt till he be ſo reported. 2 Bur. 792. 4 Bur. 2105. 


ſexere colts, and the court be unwilling to puniſh him — 


ATTACHMENT. 


*But ſometimes it may be granted abſolute in the $rf 3 
ſtance, as where defendant treated the proceſs of the court cor. 
temptuouſly ; and there being intimations that he relied on the 
aſſiſtance of his fellow workmen to reſcue him, the court fen 
for the ſheriff into coutt, and ordered him to take a ſufficient 
force. , 

* So it may be abſolute in the firſt inſtance, if there be note 


But the court will in no caſe iſſue an attachment agzinf 2 
party at the ſuit of another, where the affidavits on which the 
motion is founded, are ſworn before the agents of the proſecutor, 
3 Term Rep. 351, 403. 4 

Mot ions and affidavits for attachments in civil ſuits are pro- 
ceedings on the civil fide of the court of B. R. until the attach. 
ments iſſue, and are to be entitled with the names of the parties, 


erown fide, and from that time the king is to be named as the 
proſecutor, 3 Term Rep. 253.* | 
On the rule being made abſolute, the party muſt appear, and 
enter into a recognizance, to anſwer interrogatories, and is then 
{worn to make true anſwer to them: He cannot acknowledge the 


the offence be complicated, for there is nothing to which he can 
plead guilty, till interrogatories be filed; nor is he conſidered 2s 


*Unleſs in the caſe of a reſcue, or contempt in the face of the 
court. 1 Black. Rep. 649.* | 

If no interrogatories be filed within four days after the recog- 
nizance, it may be diſcharged on motion; yet if the party @ 
not make ſuch motion, and the interrogatories be exhibited after 
the four days, the court will compel him to anſwer them. 2 Hai. 
Leach, 214.* | 8 „ 

After examination, application is made to the court, to 
the interrogatories with anſwers referred to the proper officer u 
make his report. When the officer is ready, counſel moves nth 


(a). 


\ 


Y 


he may report. If he report that the party is in contempt, de g wy 
may either be committed, or by conſent be continued on bis * clas; 
cognizance to a future day, and then ſentence pronounce: yo 
2 Bur. 791. 3 Bur. 1256.% 7 1 teh h; 
*But if the party fully purge himſelf upon oath, in his ante "The 

to the interrogatories, of the whole matter charged upon 1 court. 
the court will diſcharge him of the contempt, and leave the p" But t 
ſecutor to proceed againſt him for the perjury, if be think | Fas 
2 Hawk. Leach, 214. © OR: The | 
*But if he confeſs part of the contempts in his anſwer, 2 And, 
deny others, the court will not diſcharge him from the cer ig, 
ſo denied, but will proceed farther to examine the truth of tl Lfendens 
Id. & Barnes 258.“ 58 4 Thea 
But he is not obliged to anſwer an interrogatory vhat maſ ſendant, 
vict him of another . Str. 444. ds of 


#If the defendant has in the courſe of the proceeding » yd 


ATTACHMENT. 


newilling to have ſlight ſentence on record for an obſtinate con- 


"der bis recognizance to be diſcharged. 3 Bur. 1256. 


(B) Attachment ſor Non. payment of Colts, &e. * 


Attachment for non-payment of coſts, and for not perform- 
jog an award, is in the nature of a civil execution. 1 Term 


Rep. 266. 


(C) When Attachment may be moved for.“ 


* An attachment for non-payment of coſts, or not returning 
z writ, may be moved for the laſt day of term: but no other. 


1 Bur. 651. 


Attachment in Proceſs. 
10 in Proceſs, (D. 6.—E. 2.)—Attorney,s (B. 13, 15.) | 
| attachment in Chancery, 
©: "1. Clams ES 4.) 
Attachment of Privilege. 
2 Attorney, (B. 19.) ”- 


- proſecuted. 


perſon within London is indebted to A the debtor ſhall be warn- 
ed, and if he does not deny himſelf to be indebted to A. the 
kebt ſhall be attached in his hands. 22 Ed. 4. 30. 


court, | 

But the proceeding in the mayor's court is more expeditious, 
il; expenſiye, and of greater advantage. . = 

The plaintiff finds pledges to proſecute his plaint. | 

And proceſs iſſues by a ſummons, directed to the ſerjeant at 
dace to ſummon the defendant, who makes return, quoad 
lſendens nichil habet per quod ſum” pot. 22 Ed. 4. 30. 

Then upon a ſuggellion entered, that A. is indebted to the de- 
lendant, a precept goes to the ſerjcant to attach the money iu the 
ay of A. Lut 981. , f ES 


And 


tempt, they may waive giving judgment for the contempt, and 


(a) Foreign Attachment; how it ſhall be 


The plaint may be exhibited in the mayor's court, or ſheriff's | 


507 


Y the cuſtom of London, if a plaint be entered in the court Vue Lon- 
of the mayor, or the ſheriff againſt 4. and the proceſs be den, 
returned nichil, and thereupon the plaintiff ſuggeſts, that another (N. 1.) 
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four ſeveral days to him given, a ove Facias iſſues againſt the t. 


5 gd ſhall acknowledge ſatisfaction for them upon 


be for 30s. Priv. Lond. 192. 


and the plaintiff may proceed there when he will, Pyr. 


the value of the goods upon record. 1 Rol.-554- 4 2. 


Pg 


i 


| ATTACHMENT, 
And if the defendant afterwards makes four fred defaults at 


niſhee; and if he acknowledges the debt due from him to the de 
fendant, and the plaintiff ſwears his debt from the q ee 
and ſinds pledges to return the money attached, if the defendant 


diſprove the origigal debt within a year and a day; the plain 
tiff ſhall have q&g@ment and execution for the money in the 


record. 1 5 | 
[But the defendant muſt be ſummoned or have notice; other. 
wiſe judgment againſt the garniſhee will be erroneous; and the 
money paid or levied in execution on it will -not diſcharge the 
debt from the garniſhee to the defendant, (though it was alledged 
that the cuſtom of the city court is to give no notice.] Iller 
v. Lane, J. 12 G. 3. 3 Will. 297. [ Bl. Rep. 837 
Vid. 1 Ld. Raym. 727. | | „ 
In the mayor's court, the charge of an attachment in hi; 
"own hands is but 107. in the hands of another 15. Pri. 
— 551.55 | AE 
And if there be no oppoſition, it may be finiſhed in five days, 
Bid. | | 912 
And if there be an oppoſition, and a trial thereupon, it may 


And an attachment there continues in force always, 


Lond. I 89. . f 
But an attachment in the ſheriff's court is a third part more 
chargeable, and cannot be determined under three weeks, though 


there be no oppoſition ; nor continues in force above 16 weeks, | , 
Pr. Lond. 189, 191. Do: | 40 
And it may be removed by a levetur querela ſigned by the A 
mayor or recorder, into the mayor's court for 5s. 10d. V. * 
Lond. 191. 5 3, | 0 
If the garniſhee does not appear upon the ſcire facias, there 6 
ſhall be judgment againſt him upon his default. 722 
And the plaintiff ought to ſwear to his debt in perſon _ 
and not by attorney. R. Lut. 985. R. Jon. 406. R. Ks 
r | | „ fl 
So there is a cuſtom of foreign attachment in Exeter and other | p 
places. 1 Leo. 321. Cont. 1 Rol. 5 50. |. ult. to 
ES. i ; 2 3 | Sem 

(B) By whom it may be made, mill 

: | tor; 
PP every plaint affirmed againſt any man, there may be an i 1 4 
& tachment. 22 Ed. 4. 30. . . 0 
Though the plaintiff be a foreigner, if the others are cite tack 
Dub. Dy. 196. b. vide Lut. 984. * 


Though the plaint be only for goods in the detenet ; if he auen 
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jr the plaint be againſt an executor or adminiſtrator, and the 
tator was indebted to the plaintiff only by ſimple contract; yet 
0 plaintiff may attach money due to the teſtator in the hauds of 


other within London; for a debt on ſimple contract is recoyer- 


able againſt an executor in London, though not by the common law. 


1 Rol. 105. Dub. Dy. 196. 3. * Vide 3 Will. 297. 2 Bl. Rep. 834.0 | 


If a man ſue for a debt in C. B. pending this ſuit he may 
firm bis plaint in Londen for the fame debt, and, make an at- 
achment of a debt due from another to the defer ant. Le. Cro. 


El. 593, 1713» 


Put, upon a plaint againſt the ordinary, a debt due to the in- 


leltate cannot be attached; for the reaſon of a foreign atrach- 
ment is to avoid a circuity of action; for if the plaintiff recover 


againſt the garniſhee, he avoids the ſuit, which, upon a recovery 


by the plaintiff againſt the defendant, the detendant might 
ave againſt the garniſhee ; but, upon a recovery agaiult the or- 
dinzy, he cannot bave an action againſt the garniſhee. R. inter 
Maſters & Lewis, Mic. 7 W. 3. B. R. 5 Mod. 75, 93. Skin. 
516. (1 Ld. Ray. 56.) R. Dy. 247. a. 1 Kal. 551. J. 5. 

©, upon a plaint in the detinet for goods, there ſhall be no 
attackment, without an averment of the value of the goods upon 


record; for it does not appear to what value there ought to be 


atisfaftion. R. 1 Kol. 55 3. J. 50. 225 


c) What Goods map be attached. 
A MAN may attach money, or goods, in the hands of the 


garniſhee. *' | 
And jewels. 


$o chelts and boxes locked, and upon a day after faur ſeveral 


Efaults, the court will give uren that they be opened. 
So he may attach money due from the garniſhee upon bond. 

1 Rok. $51. „%% 1 | | 

Or, upon a bill of exchange, or a goldſmith's note. Carth. 


26 


betore the day of payment; but there ſhall not be execution till 
a payment incurred. - 4e. 3 Leo. 236. Vide Cro. £1. 184, 713. 
. 1 Sid. 327. R. 1 Rel. 553. J. 10, 35. | Oe 

So, if money is due upon an account, aud there be a promiſe 
to pay at a future day; it may be attached before the day. 
Lend. 1 Rol. 105. | 
miles, upon forbearance, io pay to his executor or adminiltia- 
tor; it may be attached by a creditor of 4. R. 1 Kol. 105, 
| Rel. 55 1. J. 50. | | > 

So it goods come to the hands of the garniſhee, after an at- 
 vemb, Priv. Lond. 197. | | 
do a man may attach goods or money, which he himſelf owes 
to the defendant. Adm. Cro. £1. 186, Cont, Dy. 196. b. in 


tachment granted in the mayor's court, they may be attached. 


He mais . 


" And moncy due upon a hond, or contract, may be attached 


So, if money be due to 4. who dies, and the debtor pro- 


599. 
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 marg. Dub. 1 Brownl. 60. R. 1 Rol. 554.1. 18. + y 

5 50 54: L 15. * 7 
And goods or money due to a teftator or inteſtate, in the 

hands of the executor or adminiſtrator. 1 Rel. 554. J. 20. 

So money in the hands of an attorney; for he ſhall not hae 
his privilege againſt a foreign attachment. R. 1 Sand. 67, 68, 
1 Sid. 362. cont. 2 Leo. 156. Dy. 287. a. in marg. 

So money may be attached, though an original bears ft be. 

fore, in order to ſue for it iv B. R. or C. B. unleſs it was te. 


turned before the attachment. 1 Rol. 552. I. 47. 1 Sal. 280. 


* Vide 1 Ld. Raym. 727. 

So money, which was not due from the garniſhee when the 
plaint was levied, if it become payable before proceſs againſt the 
garniſhee. R. 1 Rol. 553. l. 25. 1 fs 

There may be an attachment for part of a debt, 

Tf there be an attachment for debt upon a bond, the penalty 
ſhall be attached; but the court giyes judgment only for the 
principal. Cro. El. 101. 1 Sid. 327. . 


If goods are attached, there ſhall be judgment for an appraiſe. 


ment, and a precept to the officer to appraiſe. 

If the officer return elongavit, at the next court a jury ſhall be 
ſummoned to inquire of the value, and there ſhall be judgment 
for the value found. RES | 


(b) Uhat not. 


UT goods cannot be attached by the cuſtom of Londn, 
unleſs it be ſuggeſted, that the garniſhee is a man within 

the city. Semb. by cerlificate of the recorder, 22 Ed. 4. 30. l. 
R. 1 Kol. 554- J. 25. | "Hp 
So, if the debt does not ariſe within the juriſdiction, R. 

3 Lev. 23. | | 


So a prohibition lies upon an attachment of a debt out of the 


_ juriſdiction, Dub. Sho. 10. 


And it ought to be ayerred, that the parties are ruthin the 
juriſdiction of the court, Lut. 984. Lat. 208. Priv. Lond. 
213. 6 , 3 
So a debt due to an inteſtate cannot be attached upon a platit 


paint the adminiſtrator, though he be ſued as adminiſtrator; un- 
e 


ſs he be ſued for a debt due by his inteſtate. R. Cro. El. 843 
So a debt due upon record by recovery, or otherwiſe, cannot 
be attached. R. Cro. El. 63, 186. 1 Rel. 105. R. 1 Le. 
29. K. 3 Leo. 240. Dy. 247. a. in marg. K. 1 Rol. 552. 
„35. | — 
Nor, money levied in execution by the ſheriff upon a fer! fi 
cias. N. 1 Leo. 30, 264. | | 

Nor, a debt due upon a ſtatute or recognizance. 1 Leo. 30. 

Nor truſt money in the hands. of the garniſhee. Sen, 
Dougl. 380. * | | ; 
So there cannot be an attachment of a debt, for which a ſuit 
is commenced in a ſuperior court. 1 Kol. 552+ J. 457 40. 


So 
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go there cannot be an 3 for a debt after a ſuit com- 


menced for it in B. R. or C. B. Semb. Cro. El. 101. N. Cro. a 


4 "4 3 Leo. 2 10. ' 
ws other ſuperior court, NET” 


Nor, after an original filed, though there be no appearance 


nit. R. Cro. El. 691. | 
Though the original be not returrable. 


Otherwiſe, if the original was not actually purchaſ 3 
the plaint affirmed, though it bears gde before. Yide 1 Ld. 


Raym. 727. Z | 1 a 
8o there cannot be an attachment for a debt before it be due: 


as, if A. be indebted in a ſum to be paid at Michaelmas, a debt 
doe from another to A. cannot be attached before Michae/mas. = 


. Cro. El. 184. K. Cro. El. 713. but there faid, that the 


uſage was otherwiſe ; but the caſe ſeems miſreported. Vidi this 


explained. 3 Leo. 236. Lut. 984. 1 Rol. 553. J. 5. 
Though the judgment in the attachment be not till after Mi. 


chaekuar. Cro. El. 184. | 
So in an attachment, there cannot be judgment for the reco 

very of a debt before it be due. R. Jon. 406. 2 
Vet it ſeems, that in the mayor's court a ſuit may be com- 

menced {-.r an attachment of a debt, before the day of payment. 


R Jon. 406. | 5 
So, there ſhall be no attachment, for the debt of a teſtator, 


of goods or money in the hands of the executor; unleſs they 


vere due to the teſtator tempore mortis, though they are aſſets ig 


bis hands: as, if an executor ſell the goods of the teſtator, the 
money cannot be attached in the hands of the executor. 1 Vent. 


If he takes a bend for a debt due to the teſtator; the money. | 


due upon the bond cannot be attached. 1 Vent. 113. 7 

lf an executor recovers damages in treſpaſs, covenant, He 
for the goods of the teſtator, or a covenant to him; the money 
recovered cannot be attached. 1 Vent. 112. | 

So, if money be awarded to an executor upon a ſubmiſſion b 
him of controverſies between his teſtator and another perſon ; 
ine money due by the award cannot be attached. N. 1 Vent. 
12, 11g. 1 Lov. $00 LEN | 


if B. be bound by contract to pay two-pence for all goods | 
ſold before Auguſt ; this, which reſts only in damages, cannot 


be attached. R. 1 Rol. 552. l. 20. 
So, by the /. 9 & 10 . 3. 44. ſet. 74. Stock in the 22 


ada Company, by that act erected, ſhall not be ſubject to ſo- 


reign attachment. 


So there ſhall not be any attachment of goods delivered to a 


carrier, he being privileged in C. B. 1 Leo. 189. 
Vor, of goods, of which the garniſhee has no property at the 
ume. 1 Rol. 55 1. J. 35. 5 
Nor, for rent. Priv. Lond. 203. | 5 
Nor, for goods taken by treſpaſs. Priv. Lond. 203, 204. 
Rl. 55 1. J. 37. „ 
Nor, 
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Nor, of a legacy. Ch. Ca. 257. for creditors havean juten 
in it, who cannot be warned. R. 1 Rol. 551.1, 45. 

Nor, of corn out of ſacks. R. Cro. El. 230. But this ſeen; 
to be an attachment in proceſs. 3 Leo. 236. 

So there ſhall be no attachment upon a plaint in the dM. 
unleſs the value of the goods demanded be averred; for i 
does not appear to what value the attachment ought to be. Prjv, 
Lond. 213. 1 Kol. 553. J. 50. 5 | 


(E) How the Garnithee ſhall be aided, | 


IF there be an attachment for money in the hands of 4. upon 
1 the return of the ſcire facias, A. may make an attorney and 
lead. 9 7 
: Or he may wage his law ; except where the plaintiff by two 
witneſſes proves, that he had goods in his hands. . 
If he plead nil debet, it is ſufficient, without ſaying, that he 
has no goods in his hands due to the defendant. R. Cre, E. 
172. And it was R. acc. in the ſame caſe. 1 Leo. 321. 
If the day of payment by the garniſhee be not incurred, he 
may plead it. Priv. Lond, 198. 


0 


So, if an horſe be attached in the hands of an hoſtler ; be 
may plead, that ſo much is due for hay, &c. Priv. Lond. 208, 
- If the garniſhee appear and plead, he muſt give bail or pledges 


before the ſecond court after the ſcire facias ; otherwiſe judgment 
ſhall be againſt him for the whole debt. | 

If he gives bail, it may be tried within four court days after 
the /cire facias returned. | 7 
80, the garniſhee may plead that the cauſe of action did not 

ariſe within the juriſdiction. 1 Ld. Raym. 347. 

But a plea by a garviſhee to the juriſdiction of the court ſhall 
not be allowed, when he inhabits within London. Cart. 26. 

So, if A. appear and give a rule, that the plaintiff do declare 
upon the attachment, and he does not declare within three days; 
the attachment ſhall be diſcharged.. | 

So, if the defendant at auy time appear, and give bail to ths 
original action, the attachment ſhall be diſcharged. Vide Carl. 
26. | | 
Though the bail be given after judgment, or execution gan 
the garnithee ; if ſatisfaction be not entered upon the record. 

So, if the defendant ſurrender himſelf at any time before ſa· 
tisfaction acknowledged. ; 

So, if A. to whom the debt due from the garniſhee is aſſigned, 
at any time before ſatisfaction acknowledged, give bail to the 
original action; all proceedings in the attachment are thercb 
determined; but if A. upon bringing an habeas corpus put 11 
bail, he and his bail remain ſeeurity for all that is recovered ot 
the defendant. 2 Fon. 223. p 1 

Though the bail given by 4. to the original action be ak 
trial, and judgment againſt the garniſhee, 2 Jen. 222- * 


ATTACHMENT. 
| And fach bail may be given in the abſence of the defendant. 
222. | * 
5 there be judgment for recovery againſt the garniſhee, 
but no execution; the plaintiff may afterwards ſue his debtor, 
and ke ſhall ſue the garniſhee. . R. 1 Rol. 555. l. 5. 


c) How the Defendant himſelf, 


HE plaintiff ought to give ſecurity to return the money 
T attached, if the defendant diſprove his debt within a year 


and a day. 1 Brownl. 60. | 5 8 
And this year and day commences after the execution, and 
not after the judgment in the attachment. K. Cro. El. 713. 
And it ought to be alledged, that ſuch conditĩonal judgment 
was given. Semb. Lutw. 994- . 


And chat the ſurety was found upon the day of the fourth de- 


fault. R. Mo. 5 70. | | Melt 
So, if there be an action of debt, and the defendant pleads, 


that the plaintiff was indebted to him in ſo much, and he entered a 


 flaint in London, and attached the ſame debt in his own hands 5 the 


plaintiff may reply, that he was not indebted to the defendant ; for 


though the plaintiff had a year and day to diſprove his debt, yer if 
he does not make a difrationation of his debt according to the 


cuſtom, he may traverſe in this action, and ſhall not be barred 
by the attachment, if nothing was due. K. Cro. El. 598, 820. 
1 Rol. 551.1. 25. 2 | 
So he may by hi 


recover : as, that there were bona notabilia, where the plaintiff 


makes a plaint as adminiſtrator upon a grant by the biſhop of the 
dioceſe. Semb.. Lut. 993, 994- | + NAT 


o What the Judgment ſhall be. 


Pp mom in a foreign attachment ought to be, that 
the garniſhee ſhall be acquitted againſt the defendant ; for 


to ſay, that the plaintiff. do recover againſt him, without more, is 
not ſufficient. 22 Ed. 4. 30. 5. R. Cro. El. 172. 1 Leo. 321. 
And before judgment, the value of the goods mult be found, 
R. Jon. 406. | 
But the plaintiff in a foreign attachment ſhall not recover coſis 
_ againſt the garniſnee. N. Cro. El. 172. 1 Leo. 321. 
| Goods attached ought not to be delivered to the party till 
judgment. Cro. El. 230. | | 


1) When Fozeign Attachment ſhall be 


| pleaded. 
1 the garniſhee be ſued after a recovery againſt him by at- 


tachment in London, he may afterwards plcad in bar, the re- 
_ by foreign attachment. 24 Ed. 4. 30.0. 1. Rol. 551. 
. 23. * PRE! | 


Thon gl. 


s replication ſhew any other matter of fact, 
which proves that the plaintiff in the attachment aught not to 
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ATTACHMENT. | 


Though the principal only was paid upon the at | 
the bond was — 1 K. 1 3 mo | tachment, al 

| Though the action agaialt the garniſhee be founded upon a new 
promiſe for payment of the debt, and not for the debt: as, in 
a/ſumpfit by an executor againſt A. upon a promiſe of payment 
on forbearance of the debt of his teſtator, A. ſhall plead a reco. 


very of it by attachment in an action for a debt due from the tel. 


tator. R. 1 Rol. 105, Priv. Lond. 200. 

Though an action upon the caſe be brought againſt the gzr. 
niſhee ; for the plaintiff ſhall not prejudice the garniſhee by chang. 
ing his action. R. 1. Kol. 552.1. 5. N 

Otherwiſe, if the thing for which the action is brought, lies 
only in damages, and no other action but an action upon the 
caſe can be brought for it. Priv. Lond. 204. 


And if part of a debt be attached, it may be pleaded in bat 
Fro tanto. 1 Sid. 327, | 


So, if there be a recovery before plea, though after an action 
commenced, it may be pleaded in bar. 1 Sal. 280. 


And in abatement, if the goods are attached before the um 
purchaſed. 1 Sal. 280. ES, 


A judgment in attachment is no bar, unleſs it be executed. 
R. Dy. 82. b. ; | 2 | | 
An attachment in a plaint againſt the biſhop, will not be 
a bar in an action by an adminiſtrator. R. 2 Fon. 166. 1 Rel. 


$51. % 16. - | 


Vide Pleader. (2 G. 5.) 


(1) How it ſhall be pleaded. 


1 F a man pleads a foreign attachment, he muſt ſhey the pro- 


 ceedings at large. 3 Keb. 627. 
And mult ſhew, that the cuſtom was ſtrialy purſued. Lu. 


994. 5 3 5 

As, that the plaint was affirmed, prout, &c. 

That the plaintiff himſelf ſwore to his debt. R. Lut. 985. 

That pledges were found to return the money attached, if the ori- 
ginal debt be diſproved within a year and a day. Dy. 196. ö. Lu. 

94. N. 1 Brownl. 60. h = Sn 7 

That upon default at the fourth court a ſcire facias iſſued againſt 
the gorniſhee ; for it is not ſufficient to ſay, that it was at a ſub- 
ſequent court. R. 1 Kol. 555.1. 15. 5 | 

If an attachment be pleaded of a debt, before it be payable, 
he mult alledge a ſpecial cuſtom for it; for it is not ſufficient to 
alledge the cuſtom of an attachment generally. 1 Rol. 553. 
J. 15. 5 | 


So the plea muſt ſhew, that the money attached was parcel of tht 


debt now demanded. R. Cro. El. 69 1. „ . 
If the plaint was againſt an adminiſtrator for a debt of his in- 
teſtate, the cuſtom ought to be alledged, hat if the plainti u 


 indelted ta the inte/iate, and the intgſlate to the plaintiff, by an . 


ve 


— 


ATTACHMENT. 


4 ntiff againſt the adminiſtrator, this debt might be attached 


74 hands of the plaintiff. R. Cro. El. 8433. | 
So the plea of foreign attachment ought to conclude with an 


- .cerment, et hoc paratus, &c. R. Jon. 406. 
we i 18 kalk kent, chat the plaint was affirmed for a debt, 


without an averment, that the debt aroſe within the juriſdiction 


of the court. R. 1 Vent. 236. | 
Without ſhewing the cauſe of the debt. Semb. Lut. 208. 


And error in a judgment in London does not vitiate the bar. 


R. 2 Jon. 166. | . VR 
So upon non aſſumpſit the defendant may give in evidence a 
recovery by foreign attachment. Tut. 995. Where the reco- 


very was before the action commenced. 1 Sal. 280. * 1 Ld. 


: Raym. 180.“ ; Sy 
Otherwiſe, in debt upon bond. Semb. Lut. 995. 


AT TAT UE. 


ride Abatement, (E. 3.) Capacity, D. 6.)—Diſeent, (C. 13.)— 


Dower, (F. 1.) — Parliament, (H. 6.) 


/ 


on 


ATT ARTTNT. 
5 (A) When it lies. 


4 N attaint lies, where a falſe verdi& is given in a court of 


record, in a plea real or perſonal, ſued by wiit or bill, if 

the debt or damages exceed 4cs. F. N. B. 105. G. Co. I. 
294. . By theft. 34 Ed. 3. 7. . 
By the ft. . 1. 38. (which was the firſt flatute concerning 
an attaint) a man ſhall have an attaint in a plea of land of freg- 
hold, or that concerns freehold : for it was doubted, whether it 
ſhould be granted without petition to the king upon a verdict in 


a real action, becauſe he had an action of an higher nature, but 


the ſtatute is only in affirmance of the common law. 2 Inf. 


237, 130. . | 
By the ft. i Ed. 3. 6. it ſhall be granted as well on the prin- 
cipal, as the damages in treſpaſs, without ſpeaking to the king. 


By the fl. 5. Ed. 3. 7. In treſpaſs with or without writ in 2 


court of record, where the damages paſs 407. | 

By the /. 28 Ed. 3.8. In a bill or writ of treſpaſs, without 
regard to the quantity of the damages. | 
By the ft. 23 H. 8. 3. Upon a falſe verdi between party and 


party in any ſuit before juſtices of record, where the thing in 


demand and verdict extends to 40l. and concerns not the jeo- 


purdy of a man's life, the party grieved ſhall have a writ of at- 
ta!t againſt every party giving ſuch verdict, aud agaialt the party 
tat ſnall have judgment on the ſame, | 

| 95 And 
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And the value ſhall be computed according to the thing in de. 
mand, not according to the point, upon which the verdig 
. - was 
given. R. Dal. 32. 
| So an attaint lies, if the damages found are exceſſive, þ 7 
B. 105. e 3” | „ 
Though the damages are not paid. Yide ft. 1 Ed. z. 6. . 
B. nog, M. 107. G. 1 Leo. 29. 5 a 
Though the iſſue be upon a collateral point. R. 10 Ca. 119 
K. 1 Rol. 280. J. 37. | "Les 
So an attaint lies, though every word of the verdig is true, if 
the verdict finds a thing different from the plaint : as, if a min 
makes title to a common appendant, tent as a foreſter, &c. and the 
jury find that he had common, rent, &c. the time when, ac. 
for this is true, if he has a common, &c. in groſs. F. N. B. 106. 
1 „ | 3 | : | 
So an attaint lies upon a verdict in a collateral point in an x. 
taint, or in a writ of right. 1 Rol. 280. l. 32,35. 
If it finds againſt a deed, where the witneſſes are joined with 
the jury. 1 Rol. 280. J. 51. = 
If the party be acquitted upon an indictment, an attaint lies 
by the king. 1 Rol. 281. J. 5. Dub. Yau. 146. 
In an action by a qui tam, &c. If the defendant be condemned, 
an attaint lies. R. 4 Leo. 45. | 
So an attaint lies, if a falſe verdict be given at ni priu. F. 
N. B. 105. V. 5 
Or, in a court of a city, liberty, or town corporate. F. NM. B. 
105. O. 106. B. | 
An attaint lies by the king, as well as by a common perſon, 
F. N. B. 107. D. | : i a | | 
By a vouchee, tenant by receipt, or upon aid prier. F. N. B. 
108. A. . | 
So, by him in reverfion or remainder ; by the /. 23 H. 8. 4. 
And by the 9 R. 2. 3. by him in reverſion, during the life df 
the tenant for life. F. N. B. 108. A. | 
So it lies by the heir, to whom the land ought to deſcend, 
upon which the falſe verdi& was given. 1 Leo. 261. 
So it lies againſt a party to the firſt verdict or his heir or ei- 
ecutor. N. Dy. 201. 3. Mo. 17. | N 


) Whennot. 


UT an attaint does not lie upon an inqueſt of office : a, 
upon a verdict in a writ of inquiry. 10 Co. 119. 4. 
Though it be an inquiry of waſte. F. N. B. 107. C. Co. J. 
355. 6. Semb. Mo. 184. Cont. 1 Rol. 280. l. 19. 
Nor, upon a verdict in a rediſſeiſin before the ſheriff and . | 
ners. Dub. Mo. 184. Cont. 1 Rol. 280. l. 22. 
Nor, upon a writ of inquiry after judgment in a quar? imped! 
by default. 11 F. 4. 80. 3. 1 Rol. 280. . 41. For the four 
points are only found ex icio. O. 10 Co. 119. Con. 1 Rol. 289. 


J. 45. | E 5 


* 


108. K. L. ie. H. 


ATTAIN T. 


80 4 attaint does not lie for a falſity in a verdict, in a point 
dot material to the iſſue, nor part of the charge of the jury. 
34; Bodo Ch e 

8 = he jury who try the counterplea of the receipt of him 
in reverſion, find damages againſt the tenant. 1 Rel. 280. 


l a 7 he jury do not find a thing in another country. 1 Rol. 281. 


17. Fo | . K . 7 : 
If iſſue be joined upon an immaterial point, upon which there 

oucht to be a repleader. Semb. 1 Leo. 279. | 
Jo it does not lie upon a verdict for the king, in an indictment 

for felony, or treſpaſs ; for the party is found guilty in effect 

by 24. 1 Rol 280, * „ . | 

"$0 it does not lie upon a verdi& in an appeal of murder, fe- 

Joay, or mayhem. . F. N. B. 197. L. | | 

So it does not lie in an action by the king himſelf; if it be 

found for the king. 4 Leo. 46. | 

$9 it does not lie, if the damages are too ſmall. F. N. B. 

107. J. . | 

So it does not lie for exceſſive damages, where the plaintiff re- 

leaſes the damages. F. N. B. 107. B. | | 
So, if the jury find coſts, where they ought not. 1 Rol. 281. 

J 16. | 

$o it does not lie, where proceſs goes againſt witneſſes to a 

ded, and the verdict aflirms the deed. F. V. B. 106. H. 


1 Rel 3806 £47» .- - | 


So it does not lie upon a verdict in a real action, before exc- 
cution ſued. F. N. B. 107. G. 53 - 

Nor, upon a verdict found by 24: as, upon a verdi& in an 
attaint. 1 Rol. 280. J. 27. 8 | ; 

Upon a verdict by the grand aſſiſe in a writ of right upon the 
mere right. 1 Rol. 280. J. 34. 


( The Proceeding in an Attaint, 
(C. 1.) Original. | 


HE writ of attaint muſt be returnable in B. R. or C. B. 
and not elſewhere. Co. L. 294. 6. 5 f 
* therefore, conuzance cannot be demanded in an attaint. 
And it may be ſued ont of chancery, or out of B. R. or C. B. 
" which the record remains, upon which the verdict was given. 
K. N. B. ron & 
If the verdict was in C. B. and the record is afterwards re- 
moved into B. R. the attaint may be ſued there. F. N. B. 107. M. 
| $0 by the f. W. 2. 13 Ed. 1. 30. juſtices of aſſiſe might take 
atants: but this is altered by the /. 23 H. 8. z. | 
And there may be a ſpecial patent to them to take them, and 
a wit of aſſociation, // non omnes, & c. as, in an aſliſe. F. N. B. 


Zo, 
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80, by the f. 11 H. J. 21. and 23 H. 8. 3. an attaint 
ſued in the huſtings, upon a falſe verdict in the — " 


London. 


The writ requires the ſheriff quod ſummoneat 24 militet dt y;; 
net de B. &c. ſacramento recognoſcere fi juratores, per quor, ke. 
falſum fecerunt ſacramentum, & c. F. N. B. 105. H. 

And takes notice, whether the verdict was at nj Prius, 15 
town court, &c. F. NM. B. 106. B. | 

Whether it was upon voucher, receipt, or aide prier, 5. 
N. B. 106. E. F. | , - 

So mention is made of a re. attachment, where it is brought by 


the plaintiff in an aſſiſe, which was diſcontinued, F. N. B. 


106. F. . 5 

Of garniſhment, where it is brought againſt a garniſhee, F. 

N. B. 106. G. 
If an attaint be ſued, where the defendant is condemned fop 

the debt or damages, he ſhall have a writ to bail him till the a 


| tied. F. NM. B. 106. D. | 


(C. 2.) Proceſs. 


By the /. 23 H. 8. 3. the proceſs in an attaint ſhall be ſum- 
mons, reſummons, and diſtreſs infinite againſt the party and petit 
jury, and alſo againſt the grand jury. 

The diſtreſs ſhall have 15 days between the %% and return, 
and be made on the land of the juror. N 

And the ſame days ſhall be given in the ſaid proceſs, as in 

dower and no efſoign or protection allowed, 


3 Affignment. 


At the return of the writ of attaint, by the f.. 23 H. 8. 3. if 
any of the petit jury appear, the plaintiff ſhall aſſign the full 
ercment of the verdict untruly given. | 

And by the ſame ſtatute, if the defendant, or any of the petit 
jury appear not on diſtreſs, the grand inqueſt ſhall be taken by 
default. 8 3 ES 

And the defendant may be eſſoigned once before appearance, 


but not after. | 050 
But the aſſignment need not mention the value of the thing in 


demand, for which the verdict was given; for that appears by the 
firſt record, Dal. 32. PD 


(C. 4.) Plea. 
If the defendant, or the petit jury appear, they may appear by 


attorney. Yidethe flat. 23 H. 8. 3 


And demand oyer of the writ, and the record upon which it is 
founded. 1 i = 
Aud if there be a variance, it may be pleaded in — 
+ ; S 


9 


AV. nn 


80, von- tenure, in an attaint brought by the tenant in an aſſiſe. 


Yet b the 
be plitif ſhall be no plea. 


Nor, the death of the defendant, or any of the petit jury, if 


to ſurvive. | : : i „ 
Yet if the defendant dies, the attaint fails generally. Dy. 5. a. 


But by the 1 23 H. 8. 3. if the writ, proceſs, return, and 
aſignment of fa ſe oath be good, and if the plaintiff hath not been 


:onſuited, or diſcontinued, or had judgment in an attaiat for the 
lame verdict, the petit jury can plead only non dederunt falſum fa- 


cramentum. 


And the party ſhall plead, that they gave a true verdia, or any 
other matter, that is a bar to the attaint. | 


80 the defendant may plead a releaſe of the land, Sc. but 
this ſhall not be tried till the plea of the petit jury be determined. 


Dy. 201. b. 


80 any of the petit jury may plead a releaſe to them, puis dar- D 


rejgn continuance. R. Dy. 201. b. | 


(C. 5.) Nik Prius. 


la an attaint, by the A. 5 Ed. 3. 6. niſi prius may be granted. 


Vide the ft. 23 H. 8. 3. | | 
And if the defendant, or any of the petit jury do not appear 


won the diffringas, by the „t. 23 H. 8. 3. the grand inqueſt - 


hall be taken by default. | ES 

And if any of the grand inqueſt or taſks make default, he ſhall 
frleit 26s. for the firſt default, 407. for the ſecond, and 54. for 
erery ſubſequent default. RR 


Nothing ſhall be given in evidence to the grand jury, but what | 


mas given in evidence to the petit jury. 1 Rol. 285. /. 30. 


Bot the defendant may give other evidence to ſupport the ver- 


dict, and then the plaintiff ſhall have an anſwer to it. 


So a retraxit, or a nonſuit in an attaint ſhall be peremptory. 
F.N. B. 108. D. RR | 


(C. 6.) Judgment. 


By the common law, the judgment in an attaint was, 


qud amitian liberam legem, forisfaciant bona & catally, quod terre 


4 e . pe 9 . = „* 
- lenementa in manus regis captantur, uxores & liberi rjicerentur, 


demu; proſtrentur, arlores exlirpentur, prata arentur, et corpora ſua 


farcert mancipentur. Co. I. 294. 6. TOA | | 
by the J 23 H. 8. 3. the petit jury, if attainted, ſhall forfeit 
% a moiety to the king, and a moiety to the party, and ſhall 


make fine according to their ſeveral ſufficiencies, ſhall never be 


u crecence, nor their oath accepted in any court; if the verdict 

extend to a thing of 4ol. value. And the party ſhall have 

Tx be reſtored to all he loſt with his coſts and damages. 
„ 


Ws + | But 


. 23 M. 8. 3. outlawry, or excommunication of | 


— 


1 ET r 


But if the verdi& be under 400. the petit jury ſhall forfeit « 

2 only, a moiety to the king, and a moiety to the party - 
make fine and ranſom at the diſcretion of the juſtice, * 

And execution may be for the part of the king, or the plain 

tiff, by capias ad ſatisfaciendum, fieri facias, or elegit, ar þ 

action of debt. 5 Bo e 


3 


— 


— 


ATTORNMENT: 


(A) When neceſſary, 


A® attornment is an agreement of the tenant to a grant of 
a ſeigniory, rent, or manor, or of the donee or leſſee, to: 
grant of the reverſion, or remainder. Co. L. zog. a. 


U 


: Por if a man ſeiſed of a manor, part in demeſne, part in ah 
ſervice, alien the manor, all the tenants of the manor, except > 
L tenants at will, muſt attorn to the purchaſer ; otherwiſe their 8 
ſervices do not paſs. Lit. Sed. 553. 8 1 i 
So, if the lord grant the ſervices of any tenant in particular to thre 
another, in fee, in tail, fof life, or for years, if the tepant do 
pot attorn, the grant will be void. Lit. Sed. 551. 
So, if a man grant a rent-charge, or a rent- ſeck over to anc- 
ther, the terre-tenant, who has the freehold, mult attorn to the 
| grant. Lt. Sea. 556. ER 80 
Or, if there be a grant out of a reverſion, he in the reverſion lian 
of the land charged, mult attorn to the aſſignment of the ren: torne 
charge. Co. L. 311. 3. 1 SEO | for a 
£ So, if a man, ſeiſed of a reverſion, or remainder after a git L. 3 
in tail, or a leaſe for life or years, grant his reverſion, or t 80 
mainder by deed ; if the donee, or leſſee do not attorn, the gratt ꝛccep 
will be void. Lit. Sed. 567, 568, 569. | 4 Or 
Though he grant the reverſion only for years, where it paſes the h1 
2s a reverſion, and not as a future term. R. 3 Leo. 1). 80 
An attornment is neceſſary in all conveyances of a manor, fe. a att 
vices, remainder, or reverſion, which operate by the commos 80, 
law. Co. L. 30g. 6. | | 1 | ſroffm 
Though the grant or conveyance be by fine; for though H zttorn 
the fine, the eſtate is executed without attornment, yet 80, 
wants a privity to diſtrain, to have debt for rent, waſte, G. kroffme 
Co. L. zog. b. R. 5 Co. 112, 113. R. 1 And. 285. If i 
Ad though there be a deed to declare the uſes of the fr bon. 
2 For the reverſion paſſed by the common law, 1 Sal. 90. 1 . ok a 
c 


And though the conuzee conveys before attornment, by 
: gain, &c. it is not good. R. 5 Co. 113.6. 


050 


ATT O R N M E . 


(B) Chat wall be an Attornment. 
i 


N attornment is expreſs or implied. G. 309. 8 


An expreſs attornment is, when the tenant, c. aſter 


hearing of the grant expreſſes his agreement to it. As, if be ſays, / 
attorn to you, J agree, or am content with the grant, &c. Lit. S. 551. 

So, if the tenant, Oc. deliver a penny, half-penny, Oc. 
to the grantee, by way of attornment. bid. | 


So, any words which ſhew his afſent to the grant. Co. . 


L. 310, a. 


As, if be ſay, ſee my landlord. R. 3 Leo. 17. | | 
If he ſpeaks to the grantee to renew his leaſe, though he does 
not agree to it. R. 3 Leo. 17. | a 

Words in the abſence, as well as in the preſence of the 
grantee, are ſufficient for an attornment. Dy. 298. a. Co. L. 
310. 4. R. 2 Co. 68, 69. 1 Rol. 295. J. 16. zoo. J. 25. Cre. 
Car. 440. Jon. 376, 7. LEY 3 

So, if the tenant, c. attorn to part of the thing granted, 
it is ſufficient for the whole: as, if a reverſion be granted of 
three acres, and the leſſee attorns for one acre. Co. L. 309. 6. 


(B. 2.) Implied. . 


$o, if the lord grant his ſervices to the terre-tenant and a 


langer; an acceptance of the grant by the tenant will be an at- 


torament to the whole grant; for the ſervices are thereby extinct. 
. moiety, and the ſtranger bas the other moiety. Co. 
313. 2. 8 | | 
So, if he grant them to the huſband of the terre-tenant; his 
«ceptance will be an attornment in law. Lit. S. 558. 
Or, if the grant be to the wife; acceptance of the deed by 
the buſband is an attornment. Lit. S. 559. 
So payment of the rent, or any part to the grantee, will be 
in attornment in law. Co. L. 315. a. 20) 
So, if a leffor ouſt his leſſee for life, or years, and make a 


ſeolfment, and the leſſee afterwards enters; this amounts to an | 


ittornment, Co. L. 319. a. | 
So, if a leſſee for years die, and the leſſor enters, and makes a 
ofſment, and then the leſſee's adminiltrator enters. R. Mo. 875. 


If the leſſee grants his intereſt to the grantee of the rever- 


lon, K. Jon. 435. | nh 
o an attornment in law for part of the ſervices, &c. granted, 


* luficient for all, Lie. F. 563, 564- 


Rr - | (C) 


G11 


— 


ATTORNMENT * 


| (C) Chat not. 


UT if the tenant has no notice of the orant, B & be ki 
ſhall be an attornment : as, if a bailiff, or colleftr - va 


of a manor purchaſe the manor ; payment of rents to him, with. ( 
out notice of the purchaſe, does not amount to an attornment 8 
Co. L. 30g. b. RE . RE) 5 
If the lord levy a fine of a manor, and take an eſtate to hin. I 
elf; payment to him, without notice, is no attornment. Jj;d bis 
Sh e | | Lt. 

(D) At what Time an Attornment ſhall be, Wl * 
8 O. every attornment muſt be in the life of the grantor, ls 
or grantee; otherwiſe it is too late. C. L. zog. a. 4 th 

So, if a biſhop grant a reverſion, and afterwards refign or re. 
move to another biſhopric, an attornment afterwards is too late, 'S 
R. per three F. 3 Leo. 17. os 5 or 
But if the tenavt who ought to attorn dies, every one, * 
who has his eſtate may attorn. Co. L. 3 15. a. | 7 8 
So, if a reverſion be granted by fine, there may be an attorn. F 
ment to the heir after the grantee dies; for the eſtate paſſed by 0 p 
the fine, and the attornment is requiſite only to give, privity, ; » 
Co. L. 309. 3. 1 Rot. 205- A. Es 100 
Or, to him in the remainder by the fine, after the death of Bu 


the tenant for life. 2 Co. 67. 6. hors 
So every attornment muſt be accurding to the grant: and, hou 
therefore, if A. grant his reverſion in fee, and afterwards, before b 
attornment, confirm the eſtate of the leſſee, in tail; the lee 6 
cannot now attorn; for it will not be purſuant to the grant, which . 
was of a reverſion upon an eſtate for life or years, and now the 
reverſion is expectant upon an eſtate tail. Co. L. 310. a. 1b0 fh 
Or, if the grant was of a reverſion upon a leaſe for years, and 
he confirms the eſtate of the leſſee, for life. bid. _ the rey 
So, if a lord grant his ſervices to H. and afterwards grant then pute 
to B. to whom the tenant attorns; it will be good as to B. bu 
if he afterwards attorns to H. it is void. Lit. S. 55% 
Though the grant to A. be in fee, and to B. only for life, l 
cannot afterwards attorn to A. for it would not be according to 
his grant. Co. L. 310. a. 1 3 
So, if he attorn to both grants together; it is void for ice. 0 ar 
tainty. Co. L. 310.6. fee, 
Or, if a grant be 10 A. biſhop of B. and his heirs, and afterwards = 
to A. biſhop of B. and his ſucceſſors, and the leſſre attoro io A 80 ar 
generally. bid. 1 | | to thi 
So, if a woman leaſe for life, and afterwards grant the r Thou 
verſion for 1006 years, and then take huſband, and afte de bene 
the leſſee attorns to the grant; it will be too late. R, Cu 80, i 
El, 270. 8 io one is 
| | | 80, if 
Pore atte 


. 


A T TO RN MEN T. 


(E) By whom it may be, 


O an attornment ought to be by him, who has privity : as, 
8 if the lord grant the ſervices of his tenant, the męſue ought 
to attorn, and not the tenant peravail. Lit. S. 55 5. : 

If the tenant make a leaſe for life, or years, and the lord grant 
bis ſcigniory ; the leſſor ought to attorn, and not the leſſee. 

it. 8. | | SY . 
, [fa = be demiſed for life or for years, and afterwards the 
reverſion be granted, the leſſee ought to attorn ; for it is not ne- 
ceſſary that the tenants of the manor attorn, who before attorned 


les between the leſſor and his leſſee. Co. L. 311. 4. 1 Rol. 292. 
|. 30, 35. | 


for life, is ſufficient for him in remaiuder, or reverſion. Lit. S. 557. 


e So an attornment by an huſband is ſufficient for his wife. Co. 
L. 312. b. „ 

. 15 attornment by one jointenant is ſufficient for all. Lit. 

J . 566. | | | 

ſe So an attornment by an infant, &c. is good. Co. L. 315. a. 


1 Rl. 295. J. 35. 296. V. 1 Brownl. 47. | 
But to a grant, or aſſignment of a rent-charge, or rent · ſeck, 

there muſt be an attornment by the tenant of the freehold, 

though there be no privity. Co. L. 311. 6. | 
As, by a diſſeiſor. bid. 


&ſce ought to attorn. Co. L. 316. a. 1 Kol. 296. J. 20. 


rho ſhall attorn after aſſignment. Co. L. 316. a. 

Yet if a rent-charge in fee be granted for life, and afterwards 
tte reverſion of the rent is granted, the attornment may be by the 
pantee for life of the rent, oObp che terre-tenant. Co. L. 311. 6. 
1 Ral. 292. J. 25. \ | | | 


TI . FN 4K 


S 


(F) To whom. | | \ 


80 an attornment to the guy que uſe is ſufficient for the feof- 
fre. Cont. 1 Rol. 295. J. 5. 300. J. 15. Acc. 1. Rol. 295. 
11. Co. L. 310. a. | 
So an attornment to the grantee for life, wall be an attornment 
to the remainders dependant upon it. Co. L. 310. a. 


>8 3 


i: benefit of the remainders. bid. | 
do, if there be a grant to ſeveral perſons jointly, attornment 
Þo one is ſufficient for all. id. | oe: | | 
o, if the conuzee of a reverſion by fine grant the reverſion be- 
Fe attornment, it may afterwards be made to the grantee, 
| | | Fe | whereby 


* 


10 the leaſe for life or years, nor is it ſufficient ; for the privity 


So, if the lord grant his ſervices, an attornment by his tenant 


So, to a grant of a reverſion or remainder, the aſſignee of the 


Except in the caſe of a tenant in dower, or by the curteſy, 


Though the tenant expreſsly declare, that it ſhall not be for | 
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enfeoff B. an expreſs attornment may be made to Z. R. 


MY 


or per gue ſervitia. Vide Fine, (F.) 


tenant by llatute, %git, Sc. bid. 


Ar T O * 


whereby the grantee will have the advantage of enter; 
condition, diſtraining for rent, &c. R. 5 Co. 113. * y 
So, if the conuzee diſſeiſe the leſſee before attornment, ang 


5 Co. 113. a. 


) Tho are compellable to attorn. 


80 where there is a grant of a reverſion, or a remainder by 
fine, the leſſee for life, or years, ſhall be compellable to x. 
torn. Vide Lit. S. 567, 568. Co. L. 315. B. 316. 2. 
So, the aſſignee of the tenant for life, or years. Vide C. 
„ . . 

80 a tenant in dower, or by the curteſy. Did. 
Though it be after aſſignment. IBI]. 
So, the aſſignee of a tenant in tail after poſſibility. Cy, 

TL. 28. a. 316. a. Vide 1 Rol. 296. l. 51. 1 
So, tenant by ſtatute merchant, ſtaple, or elegit. Co. I. 315.6, 
So, an executor who has land "till debts paid; though he ha 
not any certain intereſt. 7bid. £ i 
So an infant may be compelled to attorn. Cn. I. 315. a. 
So, to the grant of a ſeignory, or rent-charge, &. the tenant 
is compellable to attorn, though he has it in fee, or in tail. Co. 
L. 316. 6. | | 
But tenant in tail is not compellable to attorn otherwiſe. Cv 
J. 316. a. 9 7 
Nor, tenant in tail after poſſibility. Co. L. 316 a. 1 Rol. 266. 


1. | 
So a leſſee for life, c. of the king is not compellable, with- 
out the king's licence. Co. L. 318. a. 
So, if a fine be defeazible, none ſhall be compellable to attom 
upon it; as, upon fine by an infant; by tenant in tail before the 
A. 4 H. 7. and 32 U. 8. Of lands in ancient demeſur ; an dis 
nation in morimain, &c. Co. L. 318. a. 1 Rel. 297. L. 10, 23. 


(u) How they ſhall be compelled. 


ITF a fine he levied of a manor, reverſion, remainder, 5 
the conuzee may ſue a guid jurit clamat, quem redditum reds 


) Chat a Grantee ſhall do before Atom 
| ment, 


F a reverſion, or remainder, be granted by fine, the grants 
may do before attornment all that can be done without {wg 
an action: as, he may ſeize a ward, heriot, c. Co. L. 329-4 
So he may enter into the land of a ward. /bid. 
Or, lands eſcheated. bid. | = : 
Or, for a forfeiture by alienation of a leſſee ſor life, or vt 


(K 


A 7 * OR 3 3 4 I 


(K) cubat not. 


UT where a reverſion, or er, is SEE by deed, 
the grant will be void till attornment. Co. L. 314. B. 

So, if there be a grant of a ſeignory or ſervices; for nothing 
paſſes in poſſeſſion, or right, till attornment. Co. L. 310. 6. 

1. 4. 

4% if a reverſion, or 3 be granted by "Way the 
grantee cannot have an action againſt his tenant before attorn- 
nent; and therefore cannot diſtrain; for an avowry for rent and 
ſervices is in nature of an action. Co, L. 320. a. Semb. 2 And. 15. 
80 he cannot have an action of waſte. Co. L. 320. a. 

Nor, debt for rent. 

Nor, a _—_ 5 2 ad communem em, i in 2 conſi mill, or 
ab proviſo. L. 320. a. 

Nor, a writ & ward; Ibid. 

Nor, covenant for rent. Semb. 1 Sal. 82. 

So he ſhall not have debt, nor diſtrain for a relief, c. Co. 
L. 320. l. 

85 he ſhall not take advantage of a condition broken, as 
aſſignee by the ff. 32 H. 8. 34. R. 5 Co. 112. 6. 

o, if the tenant attorn, the grantee ſhall not have waſt, or an 
ation for the arrearages of rent incurred after the grant and be- 
fore attornment ; for the attornment relates to paſs the eſtate 
il initio, but not to charge the tenant. Co. L. 31c. 6. 


1 When an Attornment is not neceſſary. 


19 the uſe. Co. I. 309. b. R. Dy. 30. a. 

As, if che conveyance be by covenant to ſtand ſeiſed, &c. 

By bargain and ſale by deed indented and ;nrolled. Co. 
L. zog. 1 And. 286. 


So, if a reverſion be paſſed by bargain and ſale for years. R. 
2 And. 203. 2 Co. 35, 36. | 


'ornment is not neceſſary, Co. L. 309. b. + R. 6 Co. 68. 
2 Aid. 15. 


Or, to the uſe of the conuzor. Yau. 


Cont, Slin, 


party; for it is all one. 6 Co. 68. 5. 
will be to the old uſes. Yau. 43. 


hey an attorament is not neceſſary, where a reverſioner in fee 
reeaſes to him, who has a reverſion, or remainder for life, after 
: an 


4 


UT attornment is not neceſſary, where the eſtate paſſes by 
way of uſe; for the ft. 27 H. 8. 10. executes the poſſeſſion 


7. : 
Or, to 8 ule of the conuzee himlclf, 6 Co. 68. 4 Semb. 


So, if fx uſe be created by the law, or by declaration of the 


(A) 
Vide Ante. 


So, if the conveyance be by fine to the uſe of another; an at- 


So, if there be no declaration of the uſcs, W the fine 
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ment. Her three J. Harp. cont. Dy. 350. a. Bend. Pl. 286. 


AT TOR NM EN T. 
an eſtate for life, or years. Lit. Sed. 575. 1 Bul, 301 


J. 40, 42, 303. J. 5. Yau 45. * 
Or, where one jointenant releafes to his companion. 1; 


h | 
: TR Ps, 7 
So, if a remainder in fee to the riglit heirs of a tenant for life | 
or years, be granted, no attornment is neceſſary ; for he ney 1 
not attorn to his-own grant. Lit. S. 578. 5 
So, if a leſſee ſurrender to the leſſor, no attornment is ve. n 
ceſſary. Pl. Com. 87. ö. SR 9 
So, if there be an admittance to the reverſion of a copyboll a 
no attornment is neceſſary. R. 4 Leo. 25. 5 
So, if a lord or a reverſioner has his eſtate by eſcheat; thee 5 
is no need of attornment. Co. L. 321. 5 Co. 113.9, a 
Or, by deviſe; for a deviſee has no power to compel an at. 
torment. Co. L. 322. Mo. 281. | | 5 
So, if the conuzee of a ſtatute merchant, c. has it by er. as 


tent. Co. L. 321. b. R. Dal. 34, 69. | 
So, if a deviſe be to A. for life, and that his executor ſhall jel 
the reverſion, who does ſell it; no attornment is neceſſary to the 
ſale. Semb. 19 H. 6. 24. 4. 

So, if there be a recovery by title, or upon pretence of title, 
no attornment is neceſſary. Co. L. 104. b. | 


So, by the ft. 7 H. 8. 4. recoverors in a common recovery N 
may diſtrain and make avowry, &c. without any attornment. 11 
And by theft. 21. H. 8. 15. they may have debt for rent, and 
walt. Co. L. 104. 6. "40 | | 
So, if one has a reverſion by act in law, there needs no attorn- 5 
ment : as, if a woman has dower of a rent. Dal. 34. * 
Or, a leſſce has not poſſeſſion, but a future intereſt in the 97 
term only. Semb. Stin. 387. F 
5 So a grant by the king will be good without attornment. (. cad 
Le 309. b. 1 | 
And a grant to the king, by his prerogative. Co. I. 309.6. ; - 
Though it be a grant of a reverſion under the dutchy ſeal, of Bs 
lands within the dutchy, but out of the county palatine. &. wee” 
1 Lev. 28. | 80 
So an attornment is not neceſſary, to a grant of a future it _ 
tereſt, or a reverſion-for years. Dub. Dy. 26. a. 58. 4. l. 


cont 3 Leo. 17. where the grant was of a reverſion, to pals a1 
reverſion. R. acc. Dal. 8g. 2 

So, if there be a leaſe of ten acres, and afterwards the |clr 
leaſes the whole farm, of which the ten acres are parcel, to h. 
for twenty years, to commence at a future day; B. ſhall have the 
ten acres after the former term of them expires, without attorn- 


So, if A. lraſe to B. for years, and afterwards to C. for yet) 


andether. grant the reverſion by fine to D. though an attornmer A 
ia neceſſary as to B. yet it is not ſo as to C. for he had. only a leah 
| intereſſe termini, and the reverſion at the time of the fine we Ct T, 
pendant upon the eſtate of B. K. 1 Sal. 90. by 


0, 


RS, 


AT r OLNEY N 


3, if A. leaſe to B. for forty years, who makes a demiſe for 
15 years, and afterwards aſſigns his reverſion for forty years; 
there needs no attornment by the leſſee for fifteen years. Dub. 


Dy. 307. 2 5 ; 5 I 
So, by the ft. 4 & 5 Ann. 16. from the firſt day of Trinity 


Term 1706, all grants and conveyances thereafter tv be made of 


any manors, rents, reverſion, or remainder, Sc. ſhall be good to 


all intents and purpoſes, without any attornment of the tenante, 


70. | | 
|  Fronided, no ſuch tenant ſhall be prejudiced by payment of 


rent to the grantor or conuzor, or by breach of any condition for 
non-payinent of rent, before notice to him of ſuch grant by the 


' conuzee or grantee. Vide Doug. 279.* 


But where an aſſignment was made before this ſlatute, with- 
out attornment. This ſtatute will not help the aſſignee to bring 
an ation of covenant. Str. 78.“ | 


() Chen it ſhall be pleaded, 


FF) HEN an attornment is neceſſary to make a grant 
| effectual; in pleading of the grant, the attornment alſo 
mult be pleaded. 1 Sal. go. 1 

And if it be pleaded, the defendant may ſay, That nothing paſſed 
by the deed, and give in evidence the default of attornment, or 
traverſe the attornment. Dy. 31. a. b. | | 
In replevin, the avowant for a diſtreſs taken for a fee-farm 


rent, muſt ſet out an attornment upon a fine at common law to 
the deviſor under whom he claims, Long v. Buckeridge, T. 4 6. 


Hr. 106) | 3 
But there is no need of a venue where the attornment was 


wade; for it ſhall be intended to be made upon the land. 


Sal. 91. Semb. cont. Pl. Com. 191. a. | 
So, if non conceffit be pleaded to the grant, an attornment need 


not be given in evidence; for it is not the act of the grantor, 
and was traverſable in itſelf. N. 1 Sal. g 1. | 


So, if the grant of a manor be pleaded, no attornment of the 
tenants need be alledged. 1 Sal. 91. 


a 1 „ 
(4) For what Purpoſes there may be an 
h Attorney. L 1 
N attorney is he, who is appointed to do any thing in the 
place of another. = | | 
And he bas a general authority, or a ſpecial one for ſome par- 
cular purpoſe 3 as to make livery ; (de quo vide paſt, (C. 1, 4) 
o deliver a deed, Ec. (de que wide poſt, (C. 1.) £ 
Aud how the authority mult be purſued, vide , (C. 11, &c.) 


(B) 
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AX T T O N N hy 


(B) Attorney in Court. 


(B. 1.) Who ſhall be. 


CO there may be an attorney ad proſeguendum, or deſendendun 
_ 8 in any court. . g 
By the „lat. 4 H. 4. 18. All attornies ſhall be examined by the 
juſtices, and at their diſcretion put in a roll, and thoſe found 
virtuous and of good fame, ſhall be ſworn. | 
The attornies of B. R. are of record, as well as the attomiez 
ot G3. NE $. '; "4 | 
And ſhall be allowed as attornies at the aſſiſes. Ruled, 
Ral. 3. 2 3 
By the „. 2 G. 2. 23 After 1 Dec. 1730, None ſhall a& xx 
an attorney, c. in any court of record, unleſs he take oath, 
truly and honeſtly to demean himſelf in the practice of an attor. 
ney, according to the beſt of his knowledge and ability, and be 
admitted and inrolled as ſuch before or after the ſaid 1 Dx, 
1730. Anda judge of the court, before he admit him to take 
the oath, ſhall examine, by ſuch means as he thinks fit, his ft. 
neſs or capacity to act, and, if ſatisfied he is qualified, ſhall 
give the oath, and cauſe him to be admitted and inrolled, and 
ſign his admiſſion on parchment lawfully ſtamped. And fer 
1 Dec. 1130, no perſon ſhall be admitted, Sc. unleſs bound 
five years as a clerk to an attorney ſworn and admitted, and have 
continued five years in ſuch ſervice, and unleſs he be alſo ex- 
amined, ſworn, admitted, and inrolled. | 
So inferior perſons may be allowed to ſolicit cauſes in cout, 
and it ſhall not be maintenance. Cro. Car. 169, 194. 
By the /. 3 Jac. 5. None ſhall be allowed to ſolicit in tie 
courts at Weſtminſter, but ſuch as are known to be men ſufficient, 
and of honelt diſpoſition. 78 155 | 
So, by the fl. 2 G. 2. 23. After 1 Dec. 1730, none ſhallbe 
admitted as a ſolicitor, fc. unleſs he take an oath to demea" 
himſelf truly aud honeſtly in the practice of a ſolicitor, accor- 
ing to the beſt of his knowledge and ability: and be admittes 
and inrolled in the court where he acts, after or before tit 
1 Dec. 1730. 2 | | 
And the maſter of the rolls, two maſters of chaxcery, barons, 
Sc. or any one of them, before he admit, ſhall examine by ſuc 
means as he thinks proper, his fitneſs and capacity to act, and 
ſatisfied he is qualified, c. ſhall give the oath, and cauſe bim 
to be admitted and iurolled, and ſign his admiſſion on a it 
40s. ſtamp. 5 | 
No perſon ſhall act after 1 Dec. 1730, unleſs admitted before 
or bound five years, Cc. and hath coutinucd five years in {ervice, 
and be ſworn, Sc. | ö 1 
But ſee ſeveral inſtances of attornies admitted on ſpecial ci. 
cumſtances. 2 Bl. Rep. 734, 764, 957. 85 


\ 


4 1 —‚ 9 TS 


go a man, who 6 not an attorney, may be adniitted as an at- 
in a particular action by the court. R. 2 Cro. 521. Qu? 


If this be not altered by the ft. 2 G. 2. 23.” 


An attorney in the courts at Weſtminſler ſhall be allowed to 


giſe in inferior courts. Semb. 1 Vent. 11. 1 Sid. 401. 


I Med. 23. - . : 
[By 12 G. 2. c. 13. . 3. The act for the regulation of attor- 


nies is continued, and by 30 G. 2. c. 19. J. 75. made perpe- 


wal.) 


county· cout, under penalty of 200. | | 
[By the ſame, G. 8. Quakers may be admitted on their aflir- 
mation.) 5 
[By flat. 22 C. 2. c. 46. An affidavit ſhall be made and filed 
in three months, by maſter and clerk, of the execution of the 
articles, and none ſhall be admitted till it is produced and read 
in court. RE 
Land of actual ſervice for five years ſhall be made by 
clerk or maſter, and filed. ] . | 
[Maſter dying or diſcontinuing practice, or clerk diſcharged 
and ſerving the reſidue of his'time with another, and making the 
proper affidavits, may be admitted.) 


[Sworn clerks in chancery, or their clerks for five years, may 


be admitted ſolicitors ; or if their maſters die, and they ſerve un 

der articles with others.] es | 
[Sworn clerk to have but two articled clerks.) 

By 23 C. 2. c. 26. Perſons admitted ſolicitors may, if quali- 


hed, be admitted attornies without ſtamp or fee. 


[Attorney of B. R. muſt have a new ſtamp to be admitted at- 


torney of C. B. Barnes 38.] 


ſrall not be admitted. Barnes 39. ] 5 
| [Notice of motion in chancery, given by a perſon not admitted 
2 1 is not good. Groſvenor's caſe, P. 1731. 3 P. V. 
103. | | | : | 
[An attorney's name may be ſtruck out of the roll of attornies 
u his own inſtance. Kidewell's caſe, P. 9 G. 2. B. R. H. 232.) 
[And reſtored on motion. Barnes 42. | 


But before he be reſtored, the court will impoſe on him the 


terms of taking no advantage of his privilege, in any action then 
depending. Dong. 114.“ | 


*If an attorney, having been ſtruck off the roll at his own re- 


queſt, be afterwards called to the bar, the court will not permit 


lim to be put on the roll again, unleſs he has been diſbarred on 
application for that purpoſe to the inn of court where he was 


called. Dougl. 1 14.“ 
(B. 2.) Who not. 
But by the . 4 H. 4. 19. No ſteward, bailiff, or ie bar of 


lords of franchiſes, who have return of writs, ſhall be attorney 
in uy ſuit within the ſranchiſe where he is officer. | 


157 the ſame, . 7. None but regular attornies may act in the 


[A cler k to a man as a ſcrivener, though he is alſo an attorney, | 


By 
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n 
By the ,. 1 H. 5. 4. No under-ſheriff, ſheriff'y cler, n 
eciver, or bailiff, ſhall be attorney in the king's court whit, 
is in office. | h 
*[f an attorney be convided of felony, the court will il bin 
eff the roll though he has been burnt in the hand, and ſuferedin. 
| priſonment purſuant to his ſentence; becauſe he is an wk! 
perſon to practiſe as an attorney. Coop. 829.* 
By the /g. 3 Fac. J. None ſhall be admitted attorney in ary of 
the king's courts, unleſs brought up in the ſame or otberviſe 
well practiſed in the ſoliciting of cauſes, and found by their 
dealings to be ſkilful and. honeſt. PE 
Nor, by a rule Mich. 1654. in C. B. unleſs he have praiſed 
as a ſolicitor, orꝭſerved as a clerk to a judge, ſerjeant, pradiifing 
counſellor, attorney, clerk, or officer of one of the counts i 
Maſtiminſter five years, (ſave when his maſter dies, or gives over 
practice,) and proof be made of the ſervice to the prothonotary, 
and filed with the clerk of the warrants. Vide Rules and Ordri 
of Ge J+ 0 ws 
Nor, by a rule, Mich. 4 Ann. unleſs admitted of ſome of the 
inns of court, or chancery. Vide Rules and Order: of C. B. 


(B. 3.) How regulated. 


* Anciently there were rolls kept of the attornies, but ſince the 
ſtamp act that method had been diſcontinued, and a book 
ſtamped and the names entered in that: but in Hil. 4 G. 1. ihe 
court of B. R. ſaid that this book muſt be taken as minutes from 
which the record might be made up, and ordered that to be done 
regularly for the future. Str. 77.* | | 
By a rule in C. B. Mich. 1654. All attornies ſhall be admitted 
of ſome of the inns of court or chancery, on pain of being put 
out of the roll. Confirmed Mich. 4 Anne. Vide Rules and Cr. 
ders of C. B. 1. 124, 5. | : mT 
So he ſhall be in commons one week every term. Vide Rule 
and Orders of C. B. 1. | 
And take chambers there, or near ſuch inn, Confirmed 
Mich. 4 Ann. except inhabitants in London, Weſtminſter, Soub- 
var, or the ſuburbs, and the liberty of the Tower, and St, A. 
| therine's, Vide Rules and Orders of C. B. 1. 124, 5: ' 
By the /t. 2 G. 2. 23. Any perſon ſworn an attorney in any court 
of Maſtminſter, great ſeffions, or county palatine, or as a folic 
tor in a court of equity, may, with the conſent of an attorney 
other the ſaid courts in writing ſigned, in the name of ſuch a. 
 torvey, ſue, or defend, c. in ſuch other court, though not ſworn 
and admitted there: but by /e. 17. if a ſworn attorney permit 
any, not ſworn, &c. as an attorney or ſolicitor in ſome one of the 
ſaid courts, to act in his name, and be convicted, &c. he 
be diſabled to ad, G c. 1 OE 
By theft. 33 H. 6. 7. There ſhall be but fix attornies in jar 
folk, aud ſix in Suffolk, and two in Norwich, to be _ — 
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United by the two chief juſtices; and every other ſhall for- 
# ol. | | 5 E 
155 attorney's name is ſet to proceedings without authority 
om him, they ſhall be ſet aſide. Openbeim v. Harriſon, M. 30 
GC: „ 1 Br 2-806} 5 | 
[And the court will grant attachment againſt the perſon who 
ſets an attorney's name to proceedings without leave from him. 
1.” | 
: 71 of C. B. may act in great ſeſſions of Wales, in name 
ol attorney of that court, and declare for fees there. Barnet 
(60. | | | | | 
[The court will not ſuffer an attorney to take an improper per- - 
ſon (as a turnkey to a priſop) for an articled clerk ; but will can- 
cel the articles. Fraſer's caſe, P. 30 G. 2. 1 B. M. 291.] 
[By the fl. 22 G. 2. c. 46 Attorney who has left off practice 
hall not take an articled clerk.) gr | . | 
[Clerk ſhall be employed the whole time in the buſineſs of an 
attorney. | | f | | | 
| 7 acting as agent for unqualiſied perſon, or ſuffering 
his name to be uſed for his profit, ſhall be ſtruck off the roll, 
2nd for ever diſabled, and may be committed not exceeding one 
year, and forfeits 50%. ]) | | 
[Perſon not admitted according to 2 G. 2. c. 23. forfeits 5cl. 
and treble colts. ] | | | 
Clerk of the peace, or under-ſheriff, acting as attorney at 
quarter-ſeſſions, forfeits 5o/.} | 


(B. 4.) In what Caſes an Attorney ſhall be allowed. 


By the common law every one commanded by the king's writ (B- 4.) 
to appear, ought to appear in perſon. 8 Co, 58. b. Beecher, By the com- 
F.N.B.25.C. 2 Inſt. 249. | mon Jave, 
hut after appearance, the court of chancery, B. R. or C. B. | 
r other court which held plea by writ, might admit him by at- 
torney. 8 Co. 58. b. = | 

80 a court which held plea without writ, if the king had 
granted a writ de attornato faciendo. 8 Co. 58. b. | 


d Otherwiſe, if there was not any ſuch writ. bid. 
. 8o the king by his prerogative might grant to the demandant 
or plaintiff, tenant or defendant, in every ſuit to make an attor- 


vey, and order the court to admit him by attorney; which ought 
to be done. F. V. B. 25. C. Reg. 136. D 

do he may grant to make a general attorney, in all pleas mol ie 
ve! movendis, and in all courts. F. N. B. 25. E. | 

Aud ihe king may name the attorney or grant to the party to 
_y 2 ws quot voluerit. Ibid. _ | 

uch grant may be either under the great i . 

a 


og now, by the /. of Merton, 20 H. 3. 10. Every freeman, (B. 5.) 
0 owes ſuit to the county, hundred, wapentake, or court of By ſtatute. 
; ys | 
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A 7 
his lord, may make an attorney to do thoſe ſuits. i 
bold (K. 15.) ” Vun q 

By the ft. Glouceſter, 6 Ed. 1. 8. In treſpaſs, where an 
lies not, the defendant may make an attorney. Yjde 2 bf 

By the ft. W. 1. 3 Ed. 1. 42. In writs of affiſe, KA 
does not extend to an aſſiſe of novel diſſeiſin, 2 Inft. 0 attain 
and juris utrum, the tenant after appearance ſhall not be eſo. 
ed, but may ſue by attorney. | | 

By the ff. W. 2. 13 Ed. 1. 10. Perſons impleaded for tee 
ments, in eyre, or before the juſtices of Weſtminſter, or in B. 
or aſſiſes, in county court, or court baron, may make a genen 
attorney, to ſue for them in all pleas, moved for againſt then 
during the circuit; who ſhall have full power, till the plea FO: 
mined, or he removed by his maſter. „„ 

And this extends to a corporation ſole or aggregate, as well a; 
to private perſons. 2 Inſt. 378. | 

And to all pleas before any juſtices in eyre. 2 Jul. 418. 

By the ff. 7 R. 2. 14. General attornies, made by perſons out 
of the realm, may appear and anſwer for their maſter, and make 
attornies under them in premunire, as well as other writs and 
plaints. 3 | 8 

By the ,t. of York, 12 Ed. 2. 1. Tenants in aſſiſe of nw/ d. 
ſeiſin, (who were not within V. 2. fo. 2. Infl. 378, ) may make 
attornies, but yet may plead by bailiff, as before. 

By the fe. 3 H. 7. 1. In an appeal of murder, when battle lies 
not, the appellant may make an attorney, and appear in the 
ſame, after the appeal commenced, till the end of the ſuit ud 
Execution. | | 

So he may, after appearance. , F. N. B. 26. P, 

By the /. 23 H. 8. 3. In an attaint every of the petit jury may 


appear and anſwer by attorney. 


By the ,. 29 Elia 5. and 31 Eliz. 10. In ſuits or informs 
tions on penal ſtatutes, every natural born ſubje& or denizer, 
where he is bailable, and the court may allow an attorney, mij 


appear on the firit proceſs by attorney. 


By the /. 7 H. 4. 13. perſons outlawed or waived may be 
admitted by attorney, but in @ capias ad ſatisſaciendum the con- 
mon law ſhall hold place. Vide poſt, (B. 6.) | 

And it is now the common courſe for the plaintiff or defer 
dant in all manner of actions, where there may be an attorney, 
to appear by attorney, and put in his warrant without any ur. 
F. N. B. 26. D. | 

And therefore, generally, in all actions real, perſonal, and 
mixt, the demandant or plaintiff, tenant or defendant, may 3 
pear by attorney. 5 | | 

And at the return of a grand cape or petit cape, he may tender 
his wager of law by attorney, and pray a day to make his lar. 
F. N. B. 26. F. . | | 

So he may demand connſance by attorney. F. W. B. 26.0. 

So he may ſue a writ of error by attorney. F. N. B. 26 - 

So he may join in aid, or receipt by attorney. 11 H. 4 * 


. T d er Y: 


torney. . . 6. K. | 85 
So in an appeal after appearance by the ft. 3 H. 9.1. F. N. 
3, 25. . 1e, 5 | 
80 in a ſuit agaiuſt the King, a man may make an attorney, 
F.N. B. 26. G. | | 
go the defendant may appear by attorney, though the ſheriff re- 


t ras non eff inventu's 1 Rol. 289. 4 20. 


o, if error be aſſigned, that the plaintiff is dead; and an 1 


torney appears in his name, and pleads, that he is alive; it is good, 

though it be found, that he was dead. R. Ray. 59. 1 Sid. 93- 
$0, upon an indictment for a treſpaſs or extortion, the de- 

ſendant, ex gratia, may appear by attorney. 1 Kol. 289. J. 19. 
Ur, for other miſdemeanor, 1 Lev. 146. | 


16 6.) In what Caſes not. 


But in any caſe, where the party ſtands in contempt, the 


cout will got admit him by attorney, but oblige him to appear in 
erſon. N 
As if he comes in by a cepi corpus upon an exigent. F. N. 
B. 20. E 6 | 


Or, be outlawed. 2 Cro. 462. RN. 2. Cre. G46... 


Larth. 7. : 


But now by the ff. 4 & 5 . & N. 18, In outlawry, except 


for treaſon or felony, the defendant may appear, and reverſe it by 
attorney. . | 

So upon an attachment after a return of a reſcous, he ſhall not 
make an attorney. F. V. B. 26 VH. ä 


80 if the defeudant comes in upon a cepi corpus, he ſhall not 


make an attorney, till plea pleaded. F. N. B. 26. E. 
So in a quem redditum reddit he ſhall not make an attorney 


ul plea, without afſent. F. VM. B. 26. I. R. Cont. - 


31 fl. 6. 22, 3. | | 

80 in a writ of right, the court will not admit the tenant by 
attorney, without a writ de attornato faciendo, or that the tenant 
«knowledge him to be his attorney upon record before ſome jul- 
lice, and the juſtices record the warrant. F. N. B. 26. D. 

Nor in writ by covin betwgen the parties, or a writ of entry in 
the poſt, Jbid. 3 | 8 

So in a præmunire, he ſhall not be admitted without writ. 
F. N. B. 26. A. But Semb. cont. by the „. 7 R. 2. 14. Vide 
Atie (B. 5. | | 


Nor a vouchee to a ſequatur ſub ſuo periculo. F. N. 


3. 27. D. | 


So in an appeal of murder, the plaintiff cannot appear by at- 
ley, before he has counted. N. 1 Sal. 64, 62. Carth. £8. 
Vor can proceed by attorney after appearance, where battle is 
Faged, 1 Sal. 62. | | 

do the defendant in an appeal of mayhem ſhall not make an 
mon, F. N. F-- | 5 2 
| „ But 


So in an appeal againſt abetters, the plaintiff ſhall make an at- 
B. 2 « 
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N. B. 27 H. Vid. Plauder, (2 C. 2.) 


1 T Torres 


But if the plaintiff in an appeal be preſent in perſon, and ki 
count ſays, per a/tornatum, it may be ſtruck ont before fi 
1 Sal. 64. ; jo s 

So where the preſence of the party is neceſſary, he canndt 23 
pear by attorney: As in appeal of mayhem, the plaintiff came 
appear by attorney ; for the defendant may demand over of the 

mayhem. N. 2 Infl. 313. Ir 

So a reiraxit cannot be by attorney; for it is a contempt tothe 
court, which is perſonal. R. 8 Co. 58. 4, b, 1 Rol. 366. 

So after a capias ad computandum awarded, he ſhall not make an 
attorney. F. N. B. 26. Ne. © 1 SIE 

So miſnomer muſt be pleaded in perſon. F. N. B. 27. 4 
Vide Abatement, (I. 17.) a | 

So in a quid juris clamat, or per que ſervitia, he ſhall not make 
an attorney till plea ; for he ought to attorn in perſon, F. N, 
B. 26. L. 1 Rol. 219. 1.5, 7. Dub. 32 H. 6. 22,5, 

So a diſſeiſor in an aſſiſe cannot appcar by attorney; for he is 
= —_ the ft. 12 Ed. 2.1. 1 Rol. 288. E. Vide Aſie 

416.) : 1 3 
i So an ideot cannot ſue, or defend by attorney, but ought to be 
in perſon. F. N. B. 21. G. 2 Sand. 335, 6. 

So an infant cannot ſue by attorney, but by guardian, or pracheis 
amy. F. N. B. 27 H. Vide in Pleader, (2 C. 1.) 

So an infant cannot defend by attorney, but by guardian. F. 


If a man appears by attorney, where by reaſon of a contempt, 
Sc. he ought to appear in perſon, it is not error; for the coun 
may diſpenſe with a contempt to themſelves. 8 Co. 58. l. 
So in a caſe of extremity, the court may connive at it, 
2 Cro. 462. N | | 
And now by the ft. 4 & 5 V. & M. 18. In all cafes, except 
treaſon and felony, the defendant may appear to reverſe an oll. 
lawry by attorney, without putting in ſpecial bail, unleſs where 
required by the court. | | 
So if the court admit a man as an attorney, who is no attor- 
ney, it is not error. N. 2 Cro. 521. | 
But if a man, who is not capable, as an infant, ideot, © 
appear by attorney, it is error. Vide in Pleader, (2 C. 1.) 
So if a man enter a retraxit by attorney. N. 8 Co. 58. b. 


(B. 7.) Warrant of Attorney. 


An attorney, who appears, cught to have a lawful warrant. 
And therefore, if the name of the paity who makes the attor- 
ney, be miſtaken, the warrant is not good: As Alicia for Ele 
leib, for it is not any warrant for Elizabeth. R. Dy. 105. 


So if the name of the other party be omitted or miſtaken. warrar 

So if in a ſuit by an executor, &c. A. ponit loco fuo ſuch an = 2 Kol. 
his attoroey againſt B. without naming him executor, 't 00 80 
ſufficient. Deò. 1 Rol. 289. J. 25. | | 1 85 and th 
8 5 | {ach ſ 


Vo 


* 


- 
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| Or his Chriſtian name. R. 1 Rol. 289. J. 35. R. 
. 1 Rol. 330, 381. be: 15 5 } ; 
t & if the warrant of attorney for the tenaut in a common re- 
e covery be dated after the judgment, it is not good. 1 Nl. 299. 
ie ; 95 a warrant of attorney for the principal, is not ſufficient for 
(he bail, in a ſcire ſaciat againſt him; for they are dillin&t ſuits. 

1 N. Sal. 603. ; | 8 | 1 

So attorney cannot appear for tenant in poſſeſſion by order of 
A. the landlord. Barnes 39. ] | | 

But it is ſuficieut that the authority to the attorney be given 
ke by writing upon the proceſs, that ſuch an one ſhall be his at- 
if torney. 1 Sid. 31. 7 | by 
And if the attorney appears, - the court does not inquire, whe- 
iy ther he had a good authority. 1 Sal. 86. | 8 
ſe And if he be ſulficient, does not ſet aſide the judgment, though 


entered without warrant, 1 Sal. 88. 
Otherwiſe, if the attorney is not reſponſible. Lid. 


50 a miſpriſion in a warrant of attorney ſhall be amended. 
Vide Amendment, (E. 1, 2.) | 


Tide Amendment, (E. 1, 2.) 
If the defendant, being arreſted, indorſe upon the proceſs, that 


pt, A. ſhall be his attorney; he need not accept it. N. Sid. 31. 

2 So appearance by an attorney mult be entered upon record. 

1 But it 1s ſufficient to fay, that A. wvenit per B. C. altornatum 
K. um. N 35 7 
So if it be, that A. preſens hic in curia per B. attornatum ſuum, 
T !! will be well. 1 Leo. 9. 

U . 


By the /. 18 H. 6. 9. An attorney ſhall enter his warrant on 
rccord in all actions, where a capias and exigent lies, the 
lame term the exigent is awarded, or before, on pain of 40s. to 
lie king. | 

By the J. 32 H. 8. 30. He ſhall deliver his warrant to be 
entered on record in all ſuits, the ſame term the iſſue is entered, 
. 2 on pain of 10. and impriſonmeut at the diſcretion of 
the jultices. | 


It the iſſue be upon nul tiel record, it is within the fat. 


Dy. 180. 4 
* Nc = . 18 El. 14. He ſhall delirer it to be entered or: 
| led, Cc. | | | 


. Vet in actions where an imparlauce is allowed, or there is 
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So default of it ſhall be aided after verdict by A. 18 Elze. 14. 


(B. 8.) 

When it 
ſhall be en- 
tered or fil- 
ed. 


pr! . bd 3 LITE „ o . = . - 2 
agment by nil dicit, or non ſum inſormatus, it is ſuſſicient, if the 
"errant of attorney be entered, when judgment is given, e. 


2 ? Rel, 186. Vide Amendment, (E. SF - | 

| So in dower where the grand cape is returnable the next term, 

95 = there is judgment upon it, it is ſufficient, if it be entered in 
ich ſecond term. 2 Rol. 186. 


Vor. J. | 8 : 5 | [If 8 


A T T ON. 
If the warrant is of any term pendente lite, it is ſuffe 
Noke v. Caldecet, T. 8 G. Str. 526. Henrique v. Duc 7 
India Company, 7. 2 G. 2. Kr. $07. If Rayn. | gl 
* Doug. 115. „„ 1 ** 
So for avoiding of error, it is ſufficient if the warrant be en. 
tered before judgment, or before a writ of error ſued. D, 
180. a. 1 Rol. 290. J. 5. ä e ; 
If filed before final judgment. R. F. g. 191. _— 
Or after error brought, if the writ of error be aſterwch 
delayed. R. Dy. 180. a. 225. a. 1 Rol. 290. J. 10, 15, f. 
1 Brosunl. 46. | 
And it is ſufficient that the warrant be filed, though it be no 
entered; and that is the uſual cuurſe. - Per Dodd. 1 Rol. 408. 
So it is ſufficient that the warrant be filed in any term, 
though it be not of the term in which it ought to have been. R. 
2 Cro. 277. 1 | 
So if the plaintiff brings error, and aſſigns default of warrant 
of attorney in ſuch a term, and it be certified that there is none; 
and afterwards there are two ſcire ſacias's and nichil returned, aud 
the roll marked for reverſal, before the reverſal entered, there 
may be another certioruri. R. 2 Cro. 277. 1 Bil. 21, 
[On affidavit and certificate from J[reland, that there is 
no warrant of attorney, the court will not ſet aſide that affign- 
ment of errors, but ſend a certiorari. Alcock v. Carter, H. 9 G. 
Str. 543-] | 8 
By the /½. 4 5 Ann. 16. The plaintiff's or demandant's 
attorney ſhall file his warrant of attorney with the proper offer 
the ſame term he declares; and the attorney for the defendant or 
tenant the ſame term he appears, under the penaltics inflicted on 
attornies by any former law. | 
In a ſcire facias the warrant of attorney ouglit to be entered a 
the return of the e ee Sal. 603. ET 4. 3 
But a judgment ſhall be good, if it be entered by the plain 
at any time before the defendant pleads. R. 2 Mod Ca. )) 
By the common law, the default of a warrant of attorney, « 
a miſpriſion in it, was error; but the miſpriſion ſhall be bee 
amended, and the default of a warrant after verdi& ſhall te 
aided. Vide Amendment, (E. 1, 2.) | | 


4 


(B. 9.) How long his Authority continues. 


If an attorney be retained, his authority continues till thee 
of the cauſe, or a countermand. 1 Rod. 291. J. 25. 

And no other can intermeddle without his conſent or deal 
2-06 486. © | | 
And his authority cannot be countermanded without a file“ 
court, or the order of a judge or 8 and . 
tice to the other party or his attorney. Compl. Au. 77 
Doug. 217. | 


* Au 


ATT 
And payment by defendant to plaintiffs attorney privately 


countermanded without rule of court, is good. 1 Black. 


$* | 

or payment to the attorney is payment to the principal. 

D . 62. . * f a ' : ; 
+ Bat the attorney muſt have had a real authority from the 

plaintiff: for if A. be indebted to B. and pay ſuch debt to the 


attorney of a perſon ſuing A. in B,'s name, but without his 


authority, A. muſt pay B. again, and A.'s remedy is againſt 

the attorney, though ſuch attorney conceived he was acting un- 

der the real authority of B. 1 Term Rep. 62. * - 
And the attorney himſelf, after he accepts the warrant, or 


takes upon him to appear for any perſon, cannot afterwards re- 


ſule to be his attorney. R. 1 Sid. 31. * Str. 693. 
So if he has a ſpecial authority for a time certain, which 


expires before the cauſe determines, he continues attorney. 


1 Rol. 291. J. 25. 


So if a plea in C. B. be removed upon a demand of conu- 
- xance, the attorney continues his attorney in the franchiſe. R. 
1 Rel. 290. l. 45. | Rs 

So if after conuzance granted it be remanded, the ſame at- 
torney continues. 1 Aol. 290. J. 48. * 2 Ld. Raym. 896. B. 
R. H. 131.“ | | 


So ifa judgment in C. B. be reverſed in B. R. for error in the 


procels, and it be proceeded upon there on the original, the at- 
torney in C. B. continues attorney in B. R. 1 Kol. 290. 
8 ö | | 

So at the day given for wager of law, the attorney may plead 
a releaſe puts darrein continuance ; for though he ovght to make 


his law in perſon, the authority of the attorney continues. 1 Rol. 


291. J. 5. | | 
So the plaintiff may enter a remitit dampna by attorney, and it 
need not be in proprid perſond. 1 Sal. 89. *2 Ld. Raym. 1142. * 


(B. 10.) When it determines. 


But the authority of an attorney determines by the judgment. 
2 Inſt. 378. 1 Rol. 291. J. 10. 
And therefore, after judgment he cannot releaſe damages. 
1 Rel. 291. J. 10. Cont. 1 Sal. 89. | 

Or acknowledge accord by the defendant with-the plaintiff. 
| Rel. 291. J 15. | | | 

Yet after judgment, the attorney may ſue execution within 
the year, without a new warrant. 2 Jnft. 378. 4 

And if he ſue execution within the year, he may proſecute it 
after the year. 2 nfl. 378. „ 

So he may ſue a ſcire facias againſt bail. 1 Sal. 89. 

Though after the ſcire facias returned, there ought to be a 
new warrant of attorney; for it is a new action. R. 1 Sal. 89. 

So after judgment he may acknowledge ſatisfaction upon re- 
core, on receipt of the money. 1 Kol. 291. J. 17. 1 Rel. 366. 
_ 5 82 2 | | 80 


f 


| 5 
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So though he receives nothing. 1 Rel. 291. J. 20. * 
fer Cole 1 Rol. 366. but Dod. and the Clerks accord, 1 Raul. 367 


= B. 11.) When he ſhall be removed, 


So the party, with the licence of the court, may diſcharge 
his attorney. Pr. Reg. 2, 4. | 
But if the plaintiff after judgment receives the money, ang 
gives a warraut to an attorney to acknowledge ſatisſaction, but 
before ſatisfaction acknowledged revokes his warrant; the coun 
will not ſuffer proceſs upon the judgment, without their licence, 
Ray. 69. | | 
So if the defendant gives a warrant for appearance, he cannot 
revoke his warrant till appearance. Si. Pr. Reg. 2, 
ie ſhall not be removed till his colts are paid, Barnes 40. 


(B. 12.) New Attorney made. 


By the f. 4 . 8. 18. If an atrorney die, or be removed; 
the juilices ſhall make another in his place. 


(B. 13.) What will be a Contempt to the Court, 


An attorney being an officer of the court, if he attempts any 
thing which he cannot, or ought not to do, it will be a contenyt 
to the court; for which an attachment ſhall go againſt him. Vide 
Poſt, (B. 14, 15.) , 

So. an attachment lies againſt any one, who abuſes, or does 
not pay obedience to the proceſs, or injunction of the court. 
Vide in Chancery, (D. 3.) | 

So if he miſbehave himſelf in the view of the court. Pi: 
Lee, (N. 1.) | | | 

So if he practice fraud or vexation to another under colour of 
a legal procedure: As if he make a leaſe to A. of the lands of 
B. and afterwards procures H. to bring an ejectment agaiull the 
caſual ejector. Sav. 31, * Vide Attachment. 

* So arreſting a party while attending an arbitrator under a 
rule of court. 2 Bl. Rep. 1110, * 


(B. 14.) What Things an Attorney ought not to do. 


By the /. 4 H. 4.18. Attornies ſhall be ſworn to make no 
ſuit in a foreiga country, 

By the ff. V. 1. 3 Ed. 1. 29. No ſerjeant, counter, not af 
other, (which extends to attornies, clerks in court, and others, 
2 nfl. 224,) ſhall do any manner of deceipt, Cc. or content to 
do it, to beguile the court; and if he be thereof attainted, 
be ſhall be imprifoucd for a year and a day, and if the trel- 
paſs demand a greater puniſhment, it ſhall be at the king's pes. 


ware: * 


A r r t 
And therefore, if an attorney by an habere farias ſeiſinam, 


which falſely recites a recovery, where there never was any, gains 


the poſſeſſion of the land, and ouſts another of his. freehold, this: -. 


's a deceipt and colluſion within this ſtatute. 2 Inſt. 215. 

Go if he bring a precipe quod reddat againlt A. whom he 
knows to have nothing in the land, with intent to gain the poſ- 
ſeſſion againſt the terre-tenant. Jbid. ' : 

So if a priſoner in the compter makes an obligation for 20/. 


to 4. and procures a ſuit upon it in C. B. by which upon an 
habeas corpus he may be removed to the Fleet; the attorney privy - 


to this does a deceipt within this ſtatute, bid. 
So if he deliver a declaration in ejectment to a man 


who feigns himſelf tenant, and ſo obtains poſſeſſion. Mod. 


Ca. 16. 


So it is a deceipt, if an attorney takes out a capias without 


filing an original. 2 /nft. 215. Cro. Car. 74. 

It he knowingly plead a falſe plea. 2 Iaſt. 215. (a) 

If he raze a record. Hob. g. | 

If he procure an attorney to confeſs an action for the other 
party, D. Hob. g. | | 

If he falſify or forge a writ. Cro. Car. 74. 

If he appear and ſuſſer judgment by default, without any 
authority, 2 Cro. 694. OE | 

So if an attorney at the day when a trial is appoint- 
ed at bar, will not put in the writ, - he hall be committed. 
Mad. 367. Io | | 
If he aſſign infancy for error, when the man was thirty years 
of age, 1 Mod. 41. Sal. 516. a 

If he diſcontinue an action in C. B. after a plea in B. &. 
of the action there depending. 1 Mod. 41. 

lf he plead a fact which he knows to be falſe. Sul. 515. 

So an atttorney ought not to proſecute an action to be paid in 
groſs; for that will be champerty. Per Hob. 117. | 

So if he be attorney for the plaintiff, and acts as clerk for 
* defendant in the ſtar- chamber, he will be an ambidexter, 
At. 14. | | 

doin B. R. Cont. Lit. 14. Es 

Dy the Jt, 3 Jac. . If an attorney or ſolicitor willingly 
clay his client's cauſe for gain, or demand by his bill other mo- 
nes than were diſburſed, the party grieved ſhall have an action, 
21d recover his colts and treble damages, and the defendant 
all be diſcharged from being an attorney, or ſolicitor, any 
More, | 5 
And upon this an information lies for extortion. 1 Mod. 5. 
bil. 1 Sid. 434. | = Rh 


But an action upon the caſe does not lie againſt an attorney, 


13 ' #- . . : 
being attorney or ſolicitor in a cauſe, where he knew there 
vas no caule of action. A. 1 Mod. 209. 


de 18 taken oſ it. 


14 Note; yet it is the praclice every day to do this, and no no- 


Cie 
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ATTORNEY: . 


If an attorney has papers of his client's, which may tend to 
convict him of forgery, and is ſerved with ſubpena with a dur 
tecum of theſe papers, to appear before a grand jury, he 


not to appear and produce them, but immediately to deliver then 2 
up to his client. Rex v. Dixon. P. 5 G. 3. 3 B. M. 1687.) 
[Ought not to take affidavits in a cauſe wherein he 18 attorney, rec 
Barnes 1 92.] | | | | for 
(B. 15.) How the Miſdemeanor of an Attorney ſhall be puciſhed the 
| | | | No 
By the ft. 4 H. 4. 18. If an attorney be notoriouſly found in | 
default of record or otherwiſe, he ſhall forſwear the court, and 295 
never after be received in any court of the king. a 
And therefore, where an attorney ſued out a capiat without an 
original, he was ſtruck out of the roll, and ſworn, that he be the 
not an attorney in any of the king's courts. 20 H.6. 3. 4 
2 Infl. 215. Cro. Car. 74. Lit. 46. 4 Inſt. 101. it t 
So an attorney, who gave names to the ſheriff to be returned {ou 
upon a jury, was caſt over the bar. Mo. $82. 1 Brownl. yy 
So where an attorney forges a capiar. Cro. Car. 74. wh 
Or permits another attorney, who was ſtruck out of the roll, 19 

to practiſe in his name. Sti. Pr. Reg. 3. 8 
Or enters a judgment contrary to the rule of the court. | deli 
Thid. | 8 | 1 poſe 
Zo if an attorney eraze an eſſoign, c. out of the roll, he C0. 
ſhall be committed. 4 [nft. 100. 8 
Or falſify a writ, Sc. 4 Int. rot. ecur 
If he takes money of his client, and afterwards wholly refule cour 
to intermeddle with his buſineſs, he ſhall be ſtruck out of the Se 
roll. Mod. Ca. 187. | 5 18. 
If he refuſe a re- delivery of writings entruſted to his peruli, 0 
though ſome concern himſelf principally, he ſhall be obliged v exec: 
redeliver them. R. Skin. . 80 
Or which were delivered to him by the order of another pets and f 
ſon. ' N. 2 Mod. Ca. 340. $8 ; Ai 
* So where they are entruſted to his care, and he gives att Or 
ceipt for them to redeliver them on demand. Str. 621. * | By 
But if he deliver them to his own client, from whom he t. or ba 
ceived them, to make an aſſignment, the other party cannot cil Fo, 
upon him for them. Str. 547. * 
But an attorney has a lien on his client's deeds, papen & 5 280 
money, for his bill. Doug. 104, 105, 238. 5 . 
And may obtain an order to ſtop his client from recem 1 cc 
money recovered in a ſuit in which he was employed for bi Ep, 
till his bill be paid. 7d. 238. | w "= 
And the court will entertain a ſummary juriſdiction oer Ry n 
attorney of the court, in obliging him to deliver up deeds 95 1 
on ſatisfaction of his lien, though they came into his * "Ka 


ſleward of a court, and receiver of rents. 3 Term R 25. 
* But if it appear that a third perſon is intereſt "2 
deeds, Oc. the court will take a ſecurity from the perſon toni. 


re 
they are delivered, to produce them on demand for the inſpection 
ol ſuch third perſon. Id. ibid. * 


. If a man does a thing, which deſerves his 'being ftruck out of 
Nt the roll, it may be examined and determined in.a ſummary way. 
m Per Holt, Mod. Ca. 187. . - . ; 
9 80 an action upon the caſe lies againſt an attorney, if another 
y. receives damage by his male practice, though he was puniſhed 
for it. 4 Jnfl. 162. in marg. | 
| As if he ſign a judgment before the rules expire, whereby 
ed. the defendant cannot move in arreſt of judgment. Dub. 
Kay. 194. Gs : EEE 
in if = 2 an habere fac* ſeiſinam, or other execution againſt him, 
nd 2zainſt whom no recovery appears on record. 4 nt. 102. 

If he appear, or plead, without warrant. Pr. Reg. 7. | 
an If he deliver an obligation, intruſted with him to be ſued, to 
be the obligor. R. Lat. 124. | 
4 And though the obligation was to ſeveral, he who delivers 


it to the attorney to be ſued, may have the action for it alone. 
lbid. | 
So the court will compel an attorney, upon. motion, to do 
what he ought: As to deliver writings which he had as attorney. 
1 Sal. $7. upon payment of all due to him. 

So upon payment of all due in the caſe for which they were 
delivered; for if the writings were delivered for a ſpecial pur- 
poſe, he ſhall not detain them for another demand. 2 Med. 
C. 306. | | Ie: 

So in an action by an attorney for fees in the ſame court, the 
ecurt refers his bill to be taxed, upon bringing the money 1nto 


ules court, : 
the So if any part of the demand be for fe:s in the ſame court. 
1 Sal. 89, | | . 
ill Otherwiſe in an action for fees in another court, or by the 
d to executor of an attorney. bid. | | 


So the court will award an attachment againſt him for male 
and fraudulent practice. Sti. Pr. Reg. 2. . 
And he ſhall pay coſts thereupon. Sti. Pr. Reg. 2. 

Or ſhall be committed. Sti. Pr. Reg. 3. 8 ä 

But an attachment ſhall not be granted before a day allowed 
for cauſe. Mod. Ca. 16. | | 
By the . 12 G. 29. if any, convicted of forgery, perjury, 
ſubornation, or common barretry, act as an attorney, ſolicitor, 
or agent in any court, &c. the judges on complaint, or informa- 
tion, ſhall examine it in a ſummary way, and if it appear, Oc. 


nirt ſhall cauſe him to be tranſported, as felons are. | 
his, lf an attorney in an inferior court uſe contemptuous words in 
court, he may be ſuſpended. 1 Vent. 331. 5 

7 Aud ſhall not be reſtored, till ſubmiſſion. lid. * 1 Bl. 

2 Rep. 222. * 5 N 5 

11 [If an attorney for the plaiatiff does not produce his client on 

F, ſummons from a judge, the court, on affidavit that no ſuch man 
Wy | as 

hot | 


a N TH-S I: 
as plaintiff can be found will order the attorney to 
Gynn v. Kirby, M. 7 6. Str. 402.) | do Pf coll 

[ Che court will not order plaintiff's attorney to prodace hi 
client, unleſs in a qui tam action. Braceby v. Dalton, T. 11 6 
Str. 705.] 9 pn 

[By 12 G.2.c. 13-Y 9. if an attorney commences ſuits wii, 

a priſoner, he ſhall be ſtruck off the roll and the proceedings roi 
and any other permitting him to act in his name ſhall be firuck 
off the roll. | | | | 

[ But he may carry on ſuits commenced before his confinement, 

[Attorney in priſon bringing action on- bail-bond given after hz 
impriſonment, on an action in which he was attorney before, i 
not within this ſtatute, for it is only a continuance. - Neither i 
deſending ſuits within it. Barnes 46, 263.] . 

[IF one takes affidavit of cauſe of action as an officer, and then 
acts as attorney for plaintiff, it is no ground for attachment. Had 
he acted as judge it would be ground for information. Dadi x, 
Adcock, H. 9 G. 2. B. R. H. 211.] 

[The court will not bail an attorney committed the day before 
for a groſs contempt extorting a bill of ſale from one in cultody, 
though the proſecutor conſents, for the commitment is to be con. 
ſidered as a funiſnment. Farreli's Caſe M. 12 G. 2. Andr.298.] 

[The court will not grant an information againſt an under. he. 
riff for piactiſing as an attorney, unleſs the particular ads be did 
are ſet forth. Rex v. Bull, P. 18 G. 2. Wilſ. 93.] 

If attorney makes an affidavit unneceſſarily long, the court 
will order the coſts of it to come out of his own pocket. 1. 
Canc. ex parte Smith, H. 1742. 1 Athyns 139. ] | 

* So attorney, as well as his client, ſhall pay coſts, if he jou 
in an aſñdavit to ſupport a frivolous complaint, and make reſeot- 
ful declarations, which ſhew him to be perſonally active in i. 
2 Bur. 654. * 5 

[If the clerk in a'commiſſion of bankrupt does not aten“ 
though ſerved with ſubpena, on indictment agaiuſt the bankrupt 
for concealment, whereby he is acquitted ; yet the chancellor vi 
nat interfere on petition, but leave the party to his remedy a 
law; Ex parte Holliday, T 1742. 1 Athyns 2c9.] 

[A hilt for agency cannot be taxed. Anon. P. 23 C. 1. 
1 i, 266.1 | 5 

[It attorney does not charge defendant in execution, lobi 
when he ſucrenders in diſcharge of bail after judgment, ſhoul. 
be done the next term after ſurrender) whereby he is ſuperſeded, 
action for damages lies againſt attorney. Ruſſel v. Palmer, Il. 
7 C. 3. 2 Wu. 328.] 

[But the court will not proceed againſt him in a ſumma 
way, unleſs in caſes of gioſs negligence, ignorance, or blame · 
able intention. 4 B. M. 2060. 2 Bl. Rep. 7280. 

[If attorney prevails on a man to become bail for bis client, 
by verbal promiſe to ſave him harmleſs, and he is ſued to exct® 
tion on the ba:l-bond, yet the court will not interfere in a fun. 
mary way, but leave bail to his action. Beal v. ' 


H. 8 G. 3. 2 Wilf. 351.] " 


ATTORNE Y. 


: ny attorney, the court will interfere. Evans v. P 8 4 

hi $6. 3. 2 Wi 382.] fe T 

0. [It he knows a caſe to be aut of the juriſdiction of an inferior 
court, or goes beyond ard ont of the bounds of his duty as an 

Ile attorney, be may be guilty as a treſpaſſer. Goodwin v. Gibbons, 

id, 7. 7. G. 3. 4 f. H. 08. + = - 

ck [If attorney {ues out an illegal Ca. Sa. and cauſes defendant to 
be impriſoned thereupon, (as, againſt an adminiſtrator not guilty 

.) of devaſlavit ) treſpaſs vi & armis lies againit- the attorney and 

his his client. Barker v. Braham, H. 13 G. 3. 3 Will. 368.] _ 

＋ lf attorney joins in affidavit with his client,” to obtain an in- 

1 formation againſt a juſtice of peace, and declares he will lay him 
by the heels, if it coſts him 1000. and the complaint appears 

Jen frivolous and vexatious, the comt will order coſts to be paid by 

lad both. Rex v. Fielding, M. 32 G. 2. 2 B. M. 654.] 

1, Attorney pleads two judgments fraudulently, without defen- 

| dant's privity, he fhall pay coſts to plaintiff and- Eefendant. 

ore Barnes 358. | 5 

Ir, [Attorney in the country is anſwerable for the miſtakes of his 

Ne agent in town. Barnes 37. ] | | 0 

5 [Attorney is not puniſhable for letting judgment go for a juſt 

e. debt, though he has orders to plead. Barnes 38.) Eats. 

ud [If there are many blunders in capias, he ſhall pay coſts on 
both ſides. Barnes 411.) 8 5 

art [If attorney puts in þail in a wrong court, whereby defendant's. 

ln ſurety in bail: bond becomes liable, he ſhall reimburſe the bail; 

. but not if he never practiled in that court where action brought. 

21 Larnes 47. „ 

. In cjectment, rule to defend for two-thirds, and judgment 

Is for the reſt: general judgment ſigned, and poſſeſſion taken ; part 

: reſtore]; but goods removed from tenant's houſe, and ſome not 

ly drought back. Goods ſhall be reſtored by aſſidavit, poſſeſſion of 

1 two-thirds, and attorney pay coſts of application. Barnes 191.] 


lum ca. from $. to K. inſtead of X. where it ought, proceed- 
ngs ſhall be ſet aſide, with colts againſt attorney. Barnes 419. 


(B. 16.) What Privileges an Attorney ſhall have. 


(His privilege of exemption from offices, is the privilege of 
the court to which he belongs. Mayor of Norwich v. Berry, T. 
7 C. 3. 4 B. M. 21c9.] | | 

Attorney, in reſpect of his attendance at the court, cannot be 
preſſed for a ſoldier. R. Cro. Car. 1 1. tr Br. 164, 174, 176. 
(He ſhall have writ of privilege not to ſerve in the trained 
bands of I. andan. Barnes 8 3 
(Anatterney in London is exempted from ſerving in the militia, 
ether by himſelf or deputy. FEvingdon's Caſe, M. 14 G. 2. 
[ 1143. | | | : 


[If attorney does wrong in an inferior court, or any where, qua- 


lf an attorney, to favour his ſon (Hazer of S.) takes out Le/fa- _ 


* But 
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* But under the new militia acts, 39 G. 2. 2G 3 c 
an attorney is not entitled to a writ of privilege, it not bein; 5 
der theſe acts a perſonal ſervice, except in the exempted = 
but a charge on property ; the party having the liberty to com. 
mute the ſervice by the payment of 101. Vide 2 Bl, Re, 112 
where this ſubject is diſcuſſed at length * IM 

Nor, ſhall be made conſtable. Cro. Car. 389, 585. My 112 
OF. Br. 160, 162. Doug. 538. * | 

Though there be a cuſtom, that every inhabitant ſhall be 
choſen in his turn, R. Cro. Car. 389, | 

Nor, ſhall be elected to any other office, againſt his wil, 
Cro. Car. 11, 585. 

As to the office of overſeer of the poor. V. Br. 162. 

Or, churchwarden. N. 2 Rol. 272. l. 15. 

To any office within a borough. Of: Br. 166, 14. 

[He is exempt from ſerving ſheriff of a corporation, though a 
corporator and reſident, before and when admitted attorney, 
4 B. Rico. 1 Bl. Rep. 6358. ; 

So he ſhall not be choſen collector of the lord's rent within 2 
manor, where it is copyhold ; though it be part of his tenure. 
R. 1 Vent. 16. 29. Ray. 179. x 
| So he ſhall not be amerced for not doing his ſuit at the lord's 
court, when his attendance at We/tminſler is required. Per 
Keeling, 1 Vent. 29. | | 

So he ſhall not be obliged to do watch and ward. Of. Br.17;. 
Cont. fer Jones; for he may do it by deputy. 2 Rol. 272. . 2j. 

* Nor (hall he be bound to obey a ſubpena with a duces tecum of 
papers belonging to his client, in order to give evidence to 2 
grand jury to prove his client guilty of having forged then. 
3 Bur. 1688.“ | | 15 

So an attorney in B. R. or C. B. may practice in any inferior 
court, unleſs he be excluded by act of parlianent. N. 1 Sid. 410. 

Though there be an uſage to exclude all, not allowed by the 
ſteward. Semb. 1 Sid. 410. 1 Vent. 11. 

So he way be bail, if he juſtifies. 2 Mod. Ca. 338. 

* But if objected to, he cannot juſtify. Doug. 466.* 

Nor can the clerk to defendant's attorney. 1d. 467. 


Nor can an attorney be leſſee in ejectment. Id. Ibid. 


And theſe privileges extend to attornies of B. R. as well a 
C. B. Semb. 1 Rol. 3. 1 Vent. 1. Cro. Car. 11. Cont. Nog 113 
Acc. Pr. Reg. 6. Y | | 

So, to attornies at large. 1 Vent. 1. | 

And if an attorney be denied his privilege, he may have a vi! 
of privilege. Cro. Car. 11. 1 Sand. 67. i 

L His privileges (on a writ of privilege) ſhall not be diſcuſſes 
on affidavits. Barnes 37.] „ „ 

And the writ of privilege for a ſuit ſhall have in it a. fe, 
deas. R. Dy. 2+ 7. a. | 155 

And no procedendo ſhall be afterwards granted, as it 3) 
where the privilege was only in reſpe& ot a priority of {uit 


| Oy- 287. . | ; | 80, 


= 


AA r r D . 
80, if he be refuſed to practice in a court, where de jure he 
may, he ſhall have an action upon the caſe. R. 1 Sid. 410. 
But by a rule, Mich. 1654. an attorney ſhall not be allowed his 
privilege, if he has not attended his bufineſs for a year, except 
There he is hindered by ſickneſs. Vide Rules and Orders of C. B. 4. 
*So an attorney has a privilege, not to be examined againſt his 
will to any facts he may have come to the knowledge of, by the 
-onfidence repoſed in him by his client.* N 

But he is not privileged from giving evidence of collateral 
f&s; therefore he may be obliged to prove his client having 
ſworn and ſigned an anſwer in chancery, on which the latter is 
indicted for perjury. Cowp. 846. | | 

580, attorney for defendant may be compelled to prove an 


agreement attelted by him, on which the plaintiff brought his 
cdectment. 1d. [bid. | 


So he has a privilege to be ſued only in the court, where he is (B. 19.) 
au attorney. > i ; : . The privi- 
„But where he lies by for a long time, he waves his pri- lege of ſuit. 
rilege. 1 Bl. Rep. 231. | | | | 
And he ought alſo to ſue in the ſame court. 1 Mod. 118. 
He ſhall have privilege in a ſuit in an inferior court under 51. 
Dy. 287. a. in marg. | 5 
In a ſuit by gui tam, & c. R. 3 Lev. 398. Tut. 196. 
1 Sal. 30, 543. Shin. 549. : | 
If attorney is plaintiff, wherever he lays the venue it ſhall not 
be changed. D. per Chapple, F. Barnes 428.]J 
If he ſues in perſon, he may lay his action, (even in aſſault) 
in Middleſex. Barnes 479, 4S7-] 8 | 
[The action ſhall be retained in Middleſex, though the attach- 
ment was not a fe/tatum out of Middleſex. Barnes 493.] 
(Attorney ſued, may change the venue from any place to Mid- 
diſex. Wigley v. Morgan, T. 9 G. 2. Str. 1049. B. R. 
H. 285. Holliday v. Burgeſs, P. 12 G. 2. Andr. 381.]J 
In C. B. he cannot. Barnes 482.) | | 
[He may keep the venue in Middleſex when plaintiff, but not 
change it thither when defendant. This has been long the rule 
in C. B. and is now ſo ſettled in B. R. alſo. Pope v. Redfearnc, 
V. G. 3. 4 B. M. 2027.] 8 5 
May change the venue to the county of which he is clerk of 
alle. Barnes 489.] : 25 
And if he ſues and lays the action in Middl:/ex, the venue 
ſhall not be changed, though the cauſe of action ariſes in another 
county; for his attendance is required at Weftminfler. 2 Vent, 47. 
| Otherwiſe, if he waives Middleſee, and lays the action in 
London, or elſewhere. Ibid. . | | 
If au attorney ſue an attorney of another court, or a ſcholar of 
Oxford, &e. the defendant ſhall not have his privilege. Cro. 
El. 180. Dy. 287. a. in marg. 2 BI, Rep. 1325. 
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in cuſty l' mar” is by conſtraint. 


1 Will. 298. ä 
[Attorney may be ſued in his court, for any ſum, howerer 
' ſmall, notwithſtanding ſtatute for recovery of ſmall debts. Ibid. 


| A T 7:04 ET 
[If plaiatiſf and defendant are both attornies, proceed; . 
bill, not by attachment. Ratel fe v. Belly, M N 7 
ir. 1141. | | bs 
[If attorney of B. R. ſues attorney of C. B. who pleads prirleg 
the court will not determine on motion whether privilege «6, 
away privilege. Hetherington v. Lowth, T. 3 G. 2. Sr. 837.] 
So, if an attorney be ſued, he need not find ſpecial ka 
i Vent. 1. 1 Nod. 10. 5 
But this is confined to the caſe of an attorney, ſued in the 
court of which he is an attorney; for if an attorney of C. B. be 


ä arreſted in B. . he muſt ſincl ſpecial bail, and plead his pi. 


vilege. Str. 864. Lord Raym. 1567. Vid. 2 Bl. Rep to85. + 
So, if an attorney in C. B. be ſued in B. R. by which be iz 
ſuppoſed to be in cuſiod” mar”, yet he may plead his privilege he. 
fore he has allowed the juriſdiction of B. R. for his being 
/ R. 5 Mod. 310. 1 Sal. i. 
[Attorney of C. B. afually in cultody of the marſhal of B. A. 
ſhall not be ſuffered to plead his privilege. Windmill v. Cutting, 
7. 5 G. Str. 191.] Fw 3 | 
[Attorney of C. B. arreſted by latitat, mult ſue out his writ 
of privilege there, and plead it in B. R. Snee v. Hunpbres, 
T. 24 C25 G. 1. 1 Wilſ. 306. 5 
[Attorney of B. R. arreſted by lalitat, ſhall be diſcharged on 
common bæil. Motion of courſe. Wheeler's Caſe, H. 24 6. 2. 


Barnes 159. ] | 
But he thall not have privilege, where the action is aganlt 
him and his wife. Dy. 377. a. 1 Rol. 580. J. 45. Adm. Cre. 
El. 537. Bro. Baron and Feme, g. oy 
Nor, if he ſues in right of his wife, or joins with her in the 
action. Drew v. Roſe, T. 11 G. 2 Ld. Raym. 1398.] 
Or, jointly againſt him, and other defendants. Per two J. 
1 Vent. 298. 20 H. 6. 33. a. Sal. 544. : 
Or by, or againſt him, as heir. Semb. per Fitz. Dy. 24. 4. 
Cot. per tæuo F. in marg. NE 
Or by, or againſt him, as executor, or adminiſtrator. R. 
Hob. 177. Cont. after verdict. Pr. Reg. 8. Cont. per tua. 
Dy. 24. a. in marg. Acc. 1 Brownl. 47. R. Sav. 20. 
Or, where he has abſented himſelf from his practice for along 
time. Per Glyn, Pr. Reg. 8. | | 


— 


Or, if he be ſued upon à cuſtomary action; as, upon the 


cuſtom of foreign attachment in London. R. 1 Sand. 68. Vide 


Attachment, (C.) | 1 = 
Or, in a luit by the king; as, an indictment or information. 
3 Lev. 298. „ e 
Or, where the king brings the action. Lid. n 
Or, if ſued in the exchequer, as, accomptant to the king. 
9 Ed. 4. 53-6. | „„ | (bie 
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ace and bail. Upton v. Coward, T. 1722. Bunb. 113.] 
If attorney ſues by original, he waive? his privilege. Hether- 
ion v. Louth, T. 3 G. 2. Sir. $37-] N 
He has no privilege, if he does uot ſue by attachment, and 
declare in perſon. - Barnes 479. ] | 
mall not be allowed privilege. Maynard's Caſe, H. 30 G. 2. in 
J. R. 2 Wilſ. 232. | 


ſcience in London. Silk v. Rennet, M. 5 G. 3. 3 B. A. 1583.] 
Nor, in that of Męſiminſter. Doug. 381.“ : 
But the juri/difion of the county court of Middleſex does not 

extend to attornies. Doug. 381, 382? . 

So he may waive his privilege, if he pleaſes. 1 Vent. Vide 

2 Vent. 47. f „„ 
But not to delay the plaintiff by turning kim round to ſue iu 

znother court. 2 V% 42.“ 5 | 
Or, if he be ſued elſewhere he may plead it. Yide in Mate- 

«nt, (D. 6) . ö Fg | 

But an action upon the caſe does not lie for ſuing him in ano- 

tier court, knowing that he had privilege, R. 1 Mod. 209. 

If he waives his privilege, he cannot afterwards reſume it: 

and therefore, after iſſue, or plea in an action agaiull lum in au 

ferior court, he ſhall not have a writ of privilege. Dy. 287. a. 

in marg. | | 3 EI | 

Or, if a'writ of privilege be awarded, a proced:ndo ſhall go. 

Id. 


to alledge that he ſerves and intends to ſerve, &c. he muſt alledye 
that he is a@zally attendant on that duty. Goldſmith v. Baynard, 
P.4 G. 3. 2 IWiff. 288, | | | 


Lu. 31. 3 


1 Rel. 17.1. 15, 35. 4. Cro. Car. 159, 194. Jon. 208. 

do if a ſolicitor, or agent for another retain him, and promiſe 
lin his fees, an Mundt lies againſt the ſolicitor, 0. agent. 
A. Shin. 217, 218. : | 

dan attorney may have debt for his fees. Adm. 2 Cro. 529. 

do, where he is only a ſolicitor in another court. 2 Cro: 529. 
Gro. Car. 194. N. Cont. No. 366. | | 
And debt lies apainlt the ſolicitor, or agent, who retained him. 
R.2 Cro. 520. Dub. Cro. Car. 107. 2 Rol. 77. N. 1 Rul. 594. 
. 12. Cro. Car. 194 reports the ſame cafe cant. Al. 6. Ac. 
bes debt lies againſt him for whom he was retained. N. 
A. 50. 445. Cre. Gar, 194. | 


By 


[Plea of privilege as attorney in B. R. received, after appear- 


[If an attorney has left off practice, and is called eſquire, he 


[He has not privilege againſt being ſued in the court of con- 


[If a ſixty-clerk in chancery pleads privilege, it is not enough | 


An attorney upon a retainer may have an m, for his fees. (B. 18) 
For what 
So he may have an action upon the caſe upon afſumpſit, where cauſes he 
le ſolicits a cauſe in another court. Cro. El. 760. N. Hob. 67. hall ſue. 
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(B. 1.) 
How he 
fhall ſues» 


wok hs 


2 A 
* * 3 8 


„ 1 T T O RN B4Y 
By the /f. 3 Zac. 7. all attornies, and ſolicitors, ſhall ge 


bill of charges ſubſcribed with their hand and name. t 
charge hes clients with any fees, or charges, 6 before hey a 
And to an action by an attorney, or ſolicitor, it may be | U 
ed, that he has not delivered ſuch a bill of charges, R. Ray. 2 
But this ſtat. does not extend to an action by an 8 w 
a ſpecial promiſe. R. Al. 4. „ . c 
Or, upon an inſimul . on where it does not apperr to : 
be for his fees only. R. Carth. 57. | ti 
Nor, to an action for his fees, for removing a cauſe out of a, 
inferior court by habeas corpus. N. Carth. 147. fo 
When an attorney ſhall have an action for words, Vide in no 
Adion upon the Caſe for Defamation, (D. 24.) pr 
If an attorney commences an action, the firſt proceſs ſhall be x * 
attachment of privilege. Lut. 31. | 55 it! 
A declaration by an attorney ſhall be, in propria perſona, 
2 Sand. 415. Lut. 343, 31. 5 6 
So, a declaration by a clerk of a prothonotary. Lu. 69. : 
But if an attorney ſue by original, he ought to declare in : 
common form, and not upon his privilege. R. 2 Lev. 39. _ 
1 Vent. 199. 1 1 
Vet it is but form, and cured upon a general demurrer. N. * 
«2 Lev. 9. . ; . 
And ; may declare by bill, or upon original, at his election. mo 
R. 1 Vent. 199. | Ks 


To an action by an attorney for debt, or an indelitatu aſumphi A 
pro opere & labore, Qc. the defendant may plead that no bill was hall 


delivered under his hand according to the ft. 3 Fac. 7. R. 1 Sal. 86 s 9 
R. Ray. 245. ea X | lt 
But that is no plea upon an izſimul computaſſet. R. Sho. gl. 3 
1 Sal. 86. | the « 


Nor to a ſpecial action upon the caſe. R. Al, 4. 1 K. KI. 86 gard 


Nor to an action by an attorney, for fees in an inferior coun. *; 


N. Sho. 96. 1 Sal. 86. | [4 
And now if a bill for buſineſs done in an inferior court be charg 
taxed there, and an action brought for it in C. B. it cannot be 1 
taxed by the prothonotary. Barnes 124. above 
So the defendant may pray, that his bill may be referred tothe 22 
prothonotary to be taxed, upon bringing the whole money 19 . 
court. | 5 2 not b 
By the ,. 2 G. 2. 23. after a bill of fees delivered, on appt Andr 
tion to the court, or a judge of the court, where the buſinels, o. [B 
the greateſt part thereof in value was done, by the party or with | 
other authorizcd, and his ſubmiſſion to pay what ſhall appear die [A 
on taxation, the bill ſhall be referred, without the money bei tween 
brought into court. | | 2 * 
But till an action commenced, his bill could not be referred If pende! 
rule. 1 Sal. 332. | | | Doug, 


Yet by the lame /f. 2 G. 2. 23. after /. July 1729, no attorne] 
or ſolicitor of the courts at Meſiminſter, great ſeſſions, of cd. 


A 1T1TOR N E V. 


ties palatine ſhall commence an action for fees, c. till a month 


after a bill of fees delivered to the party, or left at his dwelling- 


houſe, in Engliſh, and ſubſcribed by ſuch attorncy, or ſolicitor. 

But if an attorney bring an action before the month, the court 
will not ſtay proceedings, for it muſt be pleaded, or given in 
evidence. Barnes 123.% 5 8 | 

*The attachment of privilege is the commencement of the ac- 
tion, and the bill delivered mult be before that. Barnes 461. 

But if the bill has been delivered a month, and not referred 
for taxation, the defendant, in an action brought upon it, ſhall 
not be allowed to queſtion the reaſonableneſs of the iems at niſi 
prius, nor before the ſheriff. Doug. 198, 199.* | 


And to entitle him to ſet it off in an action brought againſt 


him, it is not neceſſary that it ſhould have been delivered a month, 
it being ſufficient for that purpoſe, if it has been delivered long 
enough to have been taxed. Id. [oid.% 


And ſuch bill may be referred, though no ſuit be depending, &c. 


And no ſuit ſhall be, during ſuch reference, or taxation. | 

And if the attorney, or ſolicitor, or party chargeable, refuſe to 
attend the taxation, the officer may tax the bill ex parte. 

And, if the party pay what is due on the taxation to the at- 
torney, ſolicitor, or any other authorized, who attends the taxa- 
tion, or as the court ſhall direct, it ſhall be a full diſcharg-; and 


in default of payment he ſhall be liable to an attachment, or ſuch 


other remedy at the election of the attorney, or ſolicitor, as he 
was before liable to. | 


And if the attorney, or ſolicitor, appear to be overpaid, he 


ſhall refund, &c. or be liable to an attachment, or other proceed- 
ing at the election of the party, as he was before liable to. 

If the bill be taxed at a ſixth part leſs than delivered, the at- 
torney or ſolicitor ſhall pay the coſts of the taxation; if not ſo, 


the court at dilcretion ſhall charge the attorney, or client, in re- 


gard to the reaſonableneſs, or unreaſonableneſs of the bill. 
Vid Barnes 118 * 5 . x 885 
[Attorney may retain money recovered by executor, to diſ- 
charge money due for bulineſs done for teſtator. Semb. Barnes 38. 
[If attorney delivers hes bill, and after his death it is taxed, and 
above a ſixth part ſtruck off, yet his executor ſhall not pay coſts. 
Weſton v. Pool, M. 10 G. Str. 1056. ] | 


And in caſe of an executor of an attorney, teſtator's bill need 


not be ſigned, nor are they Jiable to taxation by /,. 2 C. 2 
Andr. 276. Barnes 119, 122. | „ 

(By 12 G. 2 c. 13. F. attornies may write their bills of fees 
with the uſual abbreviations.] N | 


[And theft. 2 G. 2. c. 23. does not extend to bills of fees be- 


tween one attorney and another.] Lo | 
* But agents bills may be taxed by the common law, inde- 
pendently of this ſtatute, notwithſtanding a caſe in 1 Wilſ. 266. 
Doug. 200. + ; 5 | 
[Attornics and ſolicitors are entitled to a ſatisſaction for theſe 
expences, out of the fund, whether in the way of ſuit or proſe- 
cution, 
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cution, in lunacy or bankruptcy. "Ex parte Price, T. 5e, be 
2 Vezey 407.] | 8-2; | St. 
[If a client has his attorney”s bill taxed, he ſubmits to pay, and caf 
cannot\afterwards have an antecedent demand deducted out of ii. to 
Anon. T. 1752. 2 Vezey 451.) | | 
[C. B. will not flay proceedings on motion, becauſe a hill i aſic 
not delivered, it is not irregular, but illegal. Barner 36, 122, [ 
24.3. on 
| # 1. attorney's bill for conveyancing cannot be taxed, Barn Per 
41.] Doug. 199.“ | | | | 
+ But if part be for buſineſs done in court, and the reſt ſor gr. 1 
veyancing, or parliamentary buſineſs, the maſter has power to tax in c1 
the whole. Doug. 199.“ 5 [ 
[After writ of inquiry executed, bill cannot be taxed, inſte 
Barnes 124.] | | not 
Nor after bill is paid. Barnes 46.— Se ©, For after bill de. F 
livered, attorney accepted of leſs than the amount of the bill; al. 
terwards bill was taxed, and above five-ſixths of the money ac. Mo 
cepted, (but lefs than five-ſixths of the bill) being allowed, client four 
pays colts of taxation, and the ſurplus returned by attorney, Sc 
Barnes 125. |] | ; 2 | | pleac 
[ Attornies, though of different courts, muſt fue each other by ſame 
bill. Barnes 43, 44.1 | A 
[Attorney of C. B. may ſue attorney of B. R. fora debt bong four 
fide, by attachment of privilege, and he ſhall not have piivikye. Bu 
Barnes 44] | bg 15 the e 
[He mult be ſued in gui iam actions by bill. Barnes 48. term 
If there has been judgment and ir quiiy, they will ſet them T 
aſide on coſts, bringing money into court, general iſſue, and At 
ſhort notice. Barnes 243. 3 . he ap 
[EA client cannot move for a bill, and for taxation at onetime; 265, 
but firſt for a bill, and, when delivered, for taxation. Barnes 126.] Ye 
[It leſs than one ſixth is deducted, attorney has not a rule for R. 2 
colls of taxation abſolutely, but to ſhew cauſe ; for it is in tle If 
diſcretion of the: court. Baraes 147.] BE | * 
(B. 20 An attorney (hall be fued by bil original, and not by hs fendar 
How he Lu. 228, 233. Cliſt's Ent. 572. Doug. 312, 314. W 
ſhall be If he be fucd by original writ, he cannot be diſcharged by Ent. 3 
ſucd. ſerving the ſheriff with a writ of privilege, but he mult piead lis 


privilege in abatement. Doug. 314.* 
Though it be in ejectment, before the new 1vles, it ſhall be ty 

bill, iu nature of a writ of ejectment. Dy. 357. . 

The bill muſt be liled, thouph tlicie is a conſent to apps, 


Sal. 544. 2 | 3 

Aud the bill may be ſiled agaiuſt him, at any time within lle 0 

term. Mod. Ca. 175. | : te 
But not aſter, or before, though it be upon the /647n Cay- Mad. Vide 1 

Ca. 196. Sal. 544. | | Ane 


[If he is ſorejudged he ſhall not be ſued by bill. Barnes 15 | bis ow 
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FF a ſecond forejudger is obtained pending the firſt, it ſhall 
be ſet aſide 3 he mult be ſued by original. Barnes 43. 
[IF plaintiff, an attorney, ſues defendant, an attorney, by 


capias, proceedings ſhall be ſtaid, though defendant has had time 


to put in bail. Barnes 53. 


But if defendant has appeared, proceedings ſhall not be ſet 


aſide, but he may plead privilege. Barnes 424. T7 
[If attorney ſues by writ of privilege, is nonſuited and taken 
on ca. ſa. (for the coſts) returnable on a general return, it is well. 


Perrot v. Hele, P. 10 G. 3. 3. Will. 58.] 


in cod“ mar. 1 Mod. 10. 1 Sand. 28. : 


inſtead of, „ et pet' remedium, it is good in B. R. thought 
not in C. B. Beer v. Alleyn, T. 11 & 12 G. 2. Andr. 247-] 
He ſhall not give ſpecial bail. 1 Mod. 16. Vide Bail, (K. 3.) 


four days after the rules given. 


plead; and if he does not plead, there may be judgment the 
ſame term. 1 Med. 8. £ 


And rules may be given the ſame term, if the bill was filed 
four days before the end of the term. Mod. Ca. 175. 


the end of the term, he ſhall have four days to plead the next 
term after. [b:id. | | 8 


The defendant being an attorney, muſt plead in proper perſon. 
And if he appear in perſon and plead, and the entry be, that 
he appeared at niſi prius by attorney ; it will be error. R. 2 Cro. 
265. | | | | 
R. 2 Cro. 265. 
there ſhall be judgment againſt him. 1 Sid. 134. . 


fendant may plead, guod retinut, &c. Aſbton' Ent. 39. 
Ent. 33, 4. 


(C) Attorney for other Purpoſes. 


(0. .) In what Caſes there way be one. 


10 Vide Fegſſnent, (B. 3.) 


; bis = right to do N ching. * do it by attorney: as, ce/luy 


| 80 two rules may be given to an attorney within term to 


But if it was filed in the vacation, or only three days before 


If an action be for a thing done without warrant, the de- 


Yuod non fuit informatus de reſponſo. Cl. Aff, 290, 1 Bro. 


8³ a man may make an attorney for a ſpecial purpoſe: as, 
to make, or take livery. Co. L. 52. 2 Kol. 8. . 25. 


And iu all caſes, where a man has a power, as owner, or in 


The declaration ought to be againſt him hie in curid, and not Ds 21.) 
Declara- 


[If the declaration concludes, “ and therefore brings ſuit,” dun | 


len. 


Vet being but a miſpriſion of the clerk, it may be amended. 


If being preſent he refuſed to appear, except by attorney, 


t _ 4 | 


\ 


To an action againſt him, an attorney ought to plead within (B. 22.) 
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diſpoſe of his land by attorney. 9 Co. 75. 6. . 


. 76. a. Vide in Copybold, (F. 5.) 


Vide in Copyhold, (K. 15.) 


ATTORNEY. 
que uſe, after the .f. 1 R. 3. 1. and before 27 E. B. 10, ane 


If a copyholder,, or freeholder by cuſtom, may convey 4; 
land by ſurrender, he may ſurrender by pos ob R. 1 5 


A man may execute a deed by attorney. 1 Leo. 36. 

A copyholder may be admitted by attorney. Yide in City 
hold, (G. 8.) | 

A freeholder may do ſuit in his lord's court by attorney, 


If a man hire an horſe, he may ſuffer his ſervant to ride upon 
him. 1 Mod. 210. Ear: | 

Or, borrow an horſe for a certain time. Per Nut, 
1 Mod. 210. : e 

So a man may make an attorney, with a general power to ſel 


all his lands, and goods. 1 Sal. 96. Man 
| | ok, 
(C. 2.) In what Caſes there muſt be one. 5 _ 
* | $0, 7 
And a corporation aggregate cannot act but by attorney. us i 
Co. L. 66. 1 | Ry : 5 a 
In an action againſt them, they muſt appear by attorney : and 80 ; 
if all the members appear by themſelves, it is not ſufficient: . 
Bro. Corp. 28. 5 | 0 % 
| e fines, or acknowledge deeds, by attorney. 1 Ln. 3 
184. 9. 591. 88 i 
Yet they — acknowledge a deed in their chapter-houſe, bs . | 
fore a judge, without an attorney. R. Mo. 676. Ti 1 
But if there be an uncertainty, as if they purchaſe a moiety 8 
of a carue of land in a waſte, there ſhall firſt be an election of | 5 | 
the place with the buttals, and then a letter of attorney to cater Who r 
it. 1. Leo. 30. 1 5 3 


A corporation may make a leaſe of land, and ſeal it, and then 
make a letter of attorney to enter and deliver the leaſe, -R, 


2 Leo. g. . „ 
One of a body politic may be attorney for them. Bro. C. n at. 
ration 4. 2 3 | WP. 7.) 
Vide Franchiſes, (F. 12.) + | And re 


N : | : d. C0 
(C. 3.) In what Caſes there ſhall not be any. | 


; | 
But a man cannot do homage, or fealty, by attorney; for b 1 
is perſonal. 9 Co. 76. a. . | "© ma: 

The lord may beat his villein, and if it be without cauſe, bt Prejud 
cannot have any remedy ; but the lord cannot authoriſe au uey to | 


to beat him, without cauſe. 9 Co. 76. a. 3 If 4 a 
If a man give leave to A. to have his horſe for him to ride l 
York, he cannot put his ſervant to ride upon him. R. 1 Mod. 31 77 | 
So a man, who acts only as attorney or deputy to another, c = 
not make an attorney to do it for him: as, a man — "IM 


ATTORNEY. 


thority or power to ſell, to make leaſes, &c. cannot ſell, & 
by attorney. 9 Co. 76. 1 Rol. 330. C. E. 8 

So a man, who has but a bare authority, or power, cannot 
n by attorney. 9 Co. 76. a. 
An executor who has an authority to ſell cannot ſell by at- 


orney. 1 No 330. C. 


uorney. 1 Rot. 330. E. 

So a man, who is enabled to do a thing by ſpecial cuſtom, 

aunot do it by attorney, if it be not alſo warranted by cuſtom : 
„ where an infant by cuſtom may make a ment at 15 years. 

Co 76. J. | | 


1 C. 4) Who may be an Attorney. 


duk, infant, or alien, may make livery as an attorney. Co. L. 
2. 4. | | | 

So, a perſon outlawed, excommunicated, or attainted. bid. 
80, a villein. Hid. 

50, a feme covert, to make livery to her huſband. . /bid. 

Or, the huſband to his wife. Bid. 

So a man may be attorney for another, though he has an in- 
jeſt; ae, he in the remainder (hall be an attorney to 9 livery 
the leſſee for life. bid. 

do a leſſee for years, upon a feoffment by his leſſor. Co. IL. 

4. R. 1 And. 246, . 

So a leſſor may be attorney to 3 livery, upon a ednet 
his leſſee for life. Co. L. 52. 

0r, * a feoffment by his leſſee for years. vi de Co. L. 


4. 


. 2.) | . 
| (C. 5.) How he ſhall be conſtituted. 


An attorney ought to have a lawful warrant. Vide ante, 
Aud regularly, his authority mal be by letter of attorney, or 
. 52. 4. | 


1 


(C. 6. ) Where he wal not 3 himſelf. 


or it 
lf a man docs nothing, but as attorney to another, he does 
(, be prejudice himſelf : as, if a leſſee for years make livery as at- 
oth to his leſſor, his term is not merged. Co. Z. 52. 4. Mo. 
R. Mo. 280. 
de the lord make livery as attorney to his tenant, he does not 


410 "2uiſh his ſeigniory. Mo. 11. 

en attorney by authority from his client or principal, ſigns 
101 agreement for and on his behalf, to pay money, it does not 
bort : 11 2 FE make 


So he, who has power to make 1 cannot make them by 


Many perſons have ability to act an attorney for others: as, a 


Who may be an attorney for ſuits in law, -or not. Vide ante, 
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a him, the attorney, fiahle. Fobnſon v. Ovill P. | 
: P. 2 gilby, 7.1734 


. 


| (C: 7.) When he ſhall be prejudiced. 


But where a man, who acts as attorney, gives eſſec to bi ag 

he himſelf ſhall be bound by it: as, if a leſſor makes livery as 
attorney to his leſſee for years upon a feoffment by him, he can. 
not afterwards avoid the feoffment ; for the freehold, upon 
which the livery operates, paſſed from him. Co. L. 52. 4. 
If a man preſent to his own proper advowſon, as attorney to 
another, and inſtitution and induction follow thereupon, be wil 
thereby be ouſted of his poſſeſſion. Mid. 


(C. 8.) Authority. 


(C. 8.) If a man appoints, and in his place conflitutes B. to ſurrender a 
What ſhall copyhold; it is ſufficient, though he does not ſay, for him and 
be a good. 57 8 a Pf 
authority, in his name. Dub. 1 Brownl. 94. Dan. 665. de 

If he gives authority to B. 10 receive and recover his delt ; be 7 
has power to make an arreſt, c. for that is neceſſary to be dane ner 
before he can recover. Dan. 665. 3 

And improper words, or a recital do not vitiate it. As, if le a8 
man by letter of attorney, reciting, that by indenture he bad deniſed, If 4 
Sc. appoints B. to deliver the leaſe ; it is good, though it was nol, 1: 
indenture or demiſe, unleſs the leaſe was delivered before. R N 
1 Rol. 328. I. 15. k | | So, 1 

But if the thing be miſtaken in a letter of attorney, the auth ks atto 
rity is void: as, if a letter of attorney recites a charter 11 , it 
and gives power to receive livery ſecundum formam charte preddii i it in 

where the charter was 10 Sept. it is void. Dan. 666. 


C. 9.) If a man deviſe, that A. and B. ſell his land, without denling 
What only che land to them; they have but a bare authority. Yide Hur 
a bare au- (A. 1.) NE | 


thority. 


(C. 10.) But if a man deviſe land to A. and B. to be ſold; they hart 


ni eng authority coupled with an intereſt. Yide Poiar, (A. 1.) er wil 
coupled : tzined on 
with an in- An authority ought to be ſtrictly purſued : and therefore, 1 If the 
tereſt, there be an authority to A. and B. to do ſuch an act; one ( Likes a 
: bers IT.) them alone cannot do it. Co. L. 112. b. 181. 6. other, an 
hon Though one die, the ſurvivor cannot do it. Co. £-115 al, it er 
FI | So, if 

be executed. 18 1. 3. 1 And. 145. | a * 
Strictly pur- So, though one refuſe. Co. L. 113. a. 5 compoſiti 
ſuant to the So, if a man gives an authority to A. B. and C. bis execu! Vet at 
authority. {lf aſter the death of D. and one dies before D. the others cap" the ve 
ſell. Co. L. 112. 3. | | 2 ere 

So an authority to three conjundtim & ſeparatim ; two Ci 3% . 40 


So a de 


do it. Co. L. 181. 3. 1 Rol. 329. l. 15. 5 OO 
RT | lis pri 


AT TO KNEE Y. | 645 

Or, to A. and B. to ſell by the advice of C. if C. dies, A. and 
Z. cannot ſell. Mo. 62. | EL ts 

Or, if one declare an uſe, to ſuch wife as his fon ſhall marry, 
according to the advice and appointment of A. B. C. and D. if 
A. dies, the others cannot appoint. Mo. 62, 493, 4. 

So an authority by commiſſion, or other matter of record, 
ſhall be taken ſtrictly, as well as an authority given by the deed, 
or will of the party. Mo. 217. 


So, if a man does leſs, than his authority requires; it ſhall be (C. 12.) 
rid, generally. Co. L. 258. a. 0 | 3 
But he, who has an authority coupled with an intereſt, may as. 

do leſs than his authority : as, if a copyholder has a licence to authority. 


kaſe for five years, he may leaſe for three years. 1 Kol. 330. 
J | | | 
147. 


80, if a man act different from his authority, it is void: as, (C. 13.) 
fan authority be to make livery, or do any other act, upon And an act 
endit ion, and he does it abſolutely. Co. L 258. a. Mir ge, Ag 
If authority be given by parliament to. diſpoſe, employ, and from the 
znvert benefices appropriated for the augmentation of the in- authority, 
cumbents there; leaſes for years to the incumbent are void; for is void. 
the act intended an abſolute diſpoſal. R. Mo. 42. Er 
If A. deviſe, that B. ſell ſo much of his lands as is neceſſary io 


toy his debts 5 he cannot ſell more. 1 Rol. 329. l. 21. 


So, if a man, who acts by the authority of another, and as (C. 74.) 


he lis attorney, does it in his own name, and as his own proper Or done in 
of , it will be void; for he repreſents his maſter, and ought to the attor- 
sit in his name. 9 Co. 76. 6. 5 Rol. 330. J. 35. Vide Copy- 1 


led, (F. 5.) | 
Or, at leaſt, ought to expreſs, that he does it as attorney to 
lech an one. 9 Co. 76. b. 77. a. | wo 
And therefore, if an attorney has a power by writing to make 
kaſes; if he makes a leaſe in his own name, it will be void. 
y Co. 77. 4. 1 Rol. 330. l. 37. | | 

[If an attorney makes a leaſe in his own name, it is void; nei- 
ther will it operate as a covenant, nor can action be main- 
tained on it. Frontin v. Small. 2 Ld. Raym. 1418. Str. 7cs.] 

If the king's ſurveyor has a power to make leaſes; and he 
nales a leaſe between the king of the one part, and A. of the 
abet, and puts his own ſeal, it is void; for without the king's 
tal, it cannot be the king's leaſe. R. Mo. 70. RF 

So, if an attorney, in his own name, makes a releaſe upon 
compoſition being made of a debt. R. Mo. 818. 4 | 

Yet a man, who has an authority, may act in his own name 
hr the neceſſity ; as, a deviſe, that A. ſhall ſell; A. may ſell in 
bs _ name; for the deviſor is dead. 9 Co. 77. a. 1 Nol. 
3. . 40. 5 6 
So a deputy may act in his own name, as well as in the name 
ot his principal. 1 Sul. 96. | 


But 


— 


wi A TT OR N E v. 


But now, by ft. 21 H. 8. 4. If executors have author; 
A ſell land, and — of them refuſe; the others may A * N 
authority 113. a. | | | | e. 
need not be So, if one dies, the ſurvivor may ſell. N. Cro. (yr. 387 
RricUy Par- Cont. 1 Had. 145. Mo. 62. N, Sau. 73. Re au. 2 4 . 
+ So, if one deviſes to A. B. and C. in fee to ibe intent to fell 
| and makes them executors, and A. refuſes; B. and C. may ſel. 
R, Oro. El. 80. 5 8 
So it is ſufficient, if the words and intent of the authority are 
generally purſued : as, if a man deviſe land 20 A. for life, and of 
 teravards io be ſold by his executors, generally, if one of the execy. 
tors dies before A. the others may fell. Co. L. 112. J. 113: a 
3: And. 145- | | 
If an authority be ad recuperandum his debt, he may arrelt the 
debtor ; for it is one mean for the recovery. R. Pal. 39.. 
If a deviſe be, that his ſons in law ſell his land; if one dies, and 
two ſurvive; the ſurvivors may ſell. Mo. 147. Cro. El. 1h, 
1 Leo. 285. 3 Leo. 106. 1 Kol. 328. J. 35. 
If there be a warrant to five bailiffs upon a, feri faciar, en- 
junflim & divilim ; execution by two, or three, will be uell. R. 
Pal. 52. 1 Rol, 329. l. 5. 2 Kol. 137. Nay. 47. R. Cin * 
EI. 913 3 Bul. 210. 1 Kol. 406. Tel. 25. Hul. lz] 
Co. L. 181. ö. 6 ä 
So, if an authority be coupled with an intereſt, it 1s not { 
ſtrictly taken: as, if land be deviſed to executors to be ſold; th 
ſurvivor ſhall ſell. Co. L. 113. 4. 181. b. | 5 
So, if an authority be directory to do a miniſterial act, it need A 
not be taken ſtriftly ; as, if the king direct the deputy and coun 


cil of Ireland to cauſe a biſhop to be inſtalled, c. and the dt 1 

puty be changed; the ſucceſſor, and the council may do! FN. 

Pal. 27. EEE a 1 FA 

If the king gives authority to the treaſurer, chambeilain an gr 

ſub-treaſurer, or any of them, to pay ſych a ſum, and to pi 77 

it, it is well. 1 Kol. 328. J. ult. Dub. 11 Co. 92. 4. 8 1 
So an authority may be executed in part at one time, and 1 ** 

part at another: as, if land be deviſed to be ſold; it may be fl Ws. 

part at one time, and part at another. Co. L. 113. 4. 1 

If there be a feoffment with a letter of attorney to make Iv) Or. 

they may. make livery for part at one time, and for other pats N Ce 
another time. R. Mo. 280. Or 
90, if a man does all that his authority warrants, and mo 80. 

it is well executed. | : | tant 88 

IS So, if the king accepts a judgment in ſatisfaction of a i "Xt 

5 | proviſo that the barons of the exchequer, or two of 1 2 

not revoke it, if three revoke it, it is within the proviſo. i fall lie 
328. J. 42. | N 7 Wm 50 

So, it he does all that the law requires, the authority 6 TON 
executed, though the direction of the party is not ſtrictly pun B. and 

as, if a man has ap authority to enter into land; if he cone 2 Bul- 


near as he can for doubt of death or mayhem, and makes 
it is ſufficient. Co. L. 258. a. | 


„ . 
If a copyholder for life have licence to make leaſes for five 


ars if the copyholder ſo long live; and he makes a leaſe for five | 
2 A it is ſufficient, for it determines by his death. 


R. 1 Kol. 331. J. 5. . 5 


If upon a feoffment of 20 acres there is a letter of attorney to 
make livery accordingly, and 19 acres are evicted; if he makes 
livery of the reſidue, it is ſuificient. Mo. 2860. 

8o a circumflantial variance in the execution of an authority is 
pot material. 1 Sal. 965. | 


Attorney General. 2 
I — 
A N 22% 
Court of Audience. 
Vide Courts, (N. 4) 
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— ME. . - 4 - 


AUDITA QUERE r 
(A) When it lies. 


N audita querela lies for a man in execution or in danger 
of it, upon a judgment, ſtatute merchant, ſtaple, or re- 
coguizance, when he has matter in fact, or in writing, to avoid 
ſuch execution, and no other means to take advantage "1 
F. M. B. 102. H. | 5 * 4 
As, if B. be taken in execution upon a ſtatute acknowledged 
by A. in his name. bid. EET, = 
If the land of B. be recovered by the colluſion of A. who 
appears as tenant, and makes default. F. N. B. 103. A. - a 
So, if execution be ſued upon a ſtatute before the time; the 
conuzor ſhall have an audita querela, though the condition be 
atterwards broken. 1 Kol. 307. J. 20. rs „ 
Or, upon a ſtatute taken without authority, or not duly ſealed. 
K. Cro. Ei. 233. | „„ 
Or, by durets. 1 Ch. R. E. of Oxford g. ä 
950, if upon a ſtatute there be an extent againſt one terre-te- , 
rant, and not againſt the others; the coruzce ſhall have an au- 
#4 querela quare the land of the others fimiliier extend! non debet ; 
vr the terre-tenant ſhall have it to avoid the extent intirely, and = 
lll liave reſtitution cam exitibus & dampnis. Semb. Mo. . 
50, if upon a joint and ſeveral obligation, one of the obligors 
be ſued in B. R. and taken in execution; and the other in C. 
3. and his lands taken in execution by elegit, N. Hob. 2. Ke. 


2 Bul. 97. 


A. 


S 
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So if the conuzee of a ſtatute ſue execution againf FAR 
feoffee, Sn of the conuzor, he ſhall have an audi rely, 
Fon. 90. 30 . | 5 

If upon a joint treſpaſs by A. and B. there be a recovery agi 
A. in C. B. upon a declaration in London, and. weft fe 


B. R. upon a declaration in another country, and A. pays the 
whole; B. after he is taken, ſhall have an audita querela, F. 


Fon. 378. | 


So if a man pay a judgment, and afterwards, is taken in Ws 


| then, though he has no writing for the payment. Per 3 Jud. 
| Poph. cont. N. 2 Cro. 29. 1 Ch. R. E. of Oxford . 


Or if a letter of attorney was given to acknowlege ſatisfattion, 


which is loſt. 1 Ch. R. E. of Oxford . 


If judgment was confeſſed upon an uſurious contract. 1 (4, 
R. E. of Oxford g. | 
Or obtained by covin. lid. | 
Or againſt an infant, inveigled to be bail. Jbid. 
If after judgment, and error thereupon, the plaintiff releaſes al 
executions, yet affirms the judgment, and takes out execution 


upon it. Semb. 1 Rol. 11. 


If two defendants are in execution, and one eſcapes, for which 
the plaintiff recovers and has ſatisfaction againſt the ſheriff; the 
other ſhall have an audita querela. R. 2 Mod. 49. | 

If a conuzor being in execution marries the conuzee. My, 5). 

Or purchaſes a manor, to which the conuzee is a villein regards 
ant. Mo. 57. | | ESP, | | 

An audita querela is only a commiſſion to the juſtices to era. 
mine. 

And is in nature of treſpaſs ; for damages are given, if the ei- 
ecution be without right. 2 H. 4. 17. 6. 

And it commenced 10 Ed. 3. Ray. 89. | | 

[B. R. directed one taken on an eſcape warrant on a Cundyy, 
to bring audita querela, becauſe C. B. thought a man could voi, 
and B. R. that he could be taken on a Sunday. James v. Parſmi. 
Fort. 374. Q. How determined. | £2 


(B) At what Time. / 


N audita querela lies, quia timet. Co. L. 109. 4. 
And therefore, the conuzor in a ſtatute ſhall have it be 
fore execution ſued. 1 Rol. 306. J. 8. hh 
f Or before a ſuit commenced upon the ſtatute. 1 Nel 3b 
= Bn. | 
So may the heir of the conuzor. 1 Rol. 306. J. 8, 112 
So if judgment be againſt three, and one is taken in execution 


| they ſhall all have an audita-querela, R. Fon. 378. 


But a purchaſer under the conuzor of a ſlatute, Oc. ſhall vat 
have an audita guerela before execution ſued againſt him. 1k 


EMS 7 - - 5, 9 


— 


AUD ITA QUERET A. 
o the defendant himſelf ſhall have an audita querela, upon a 
— © him by the plaintiff after verdict, and before the day in 


tiff will never enter up his judgment. 1 Rol. 306. J. 17. 
againſt R. and C. in B. R. for the ſame treſpaſs, and A. pays 


all the damages againſt him, and afterwards execution is ſued 
againſt B. he and C. may join in an audita querela, though C. is not. 


Jon. 378. Cro. Car. 443+ 
(c) When it does not lie. 


1 T where the party had time to take advantage of the mat- 
ter, which diſcharges him, and negleRs it, he cannot after- 


wards be helped by an audita querela. 1 Rol. 306. J. 30. Ray. 89. 


D. 1 Sid. 43. | IEP : G 
As in a ſcire facias upon a judgment, if the ſheriff returns ſcire 
feci, and there be judgment thereupon, the defendant ſhall not 
have an audita querela, if he had a releaſe after the firſt judgment; 
for he had time to plead it upon the return of the ſcire facias. F. 
V. B. 104. J. 1 Rol. 306. . 40. R. Ray. 19. 1 Wilf. g8.* 

Otherwiſe, if the ſheriff return nichil. F. N. B. 104. J. 
Ray. 19. | 

80 on a ſcire facias upon a recognizance, if the ſheriff returns 
him warned, the defendant ſhall not have an audita querela, be- 
cauſe he has performed the condition, Cc. 1 Rol. 306. J. 32. 
Dan. 632. Adm. 1 Sal. 264. Ho 7 

Nor for other cauſe, which he might have pleaded to the ſcire 
faciar, R. Mo. 5 36. | 

So none ſhall have an audita querela, who is not the party 
grieved : As if execution upon a ſtatute, c. is ſued againſt one 
purchaſer only, who afterwards ſells to B. B. ſhall not have an 
audita querela againſt the other purchaſers. R. 2 Bul. 17. Jon. 90. 
Semb, Mo. 662. | 


= 88 


to A. he ſhall not have an audita guerela. Dub.-2 Cro. 227. 
So a man ſhall not have an audi/a querelu, where the matter al- 


tion, one dies or eſcapes the other ſhall not have an audita querela ; 

for it is no diſcharge to him. R. 5 Co. 86. ö. EL, 

gob. It A. be in execution upon a judgment in debt, upon a ſingle 
bill, the defendant ſhall not have an audita querela upon a ſuggeſ- 

tion of payment without an acquittance. N. 1 Bul. 140. 


100; Nor upon matter ſuggeſted contrary to a verdict: As if in af 

ſampſit for the hire of a ſhip lent to him, there be a verdict for 

| not the plaintiff, the defendant ſhall not have an audita querela, 

Ro. _ a ſurmiſe that the ſhip belonged to the Muſcavy company. 
av. 70. | 8 


© 7 S:. OE 


bank, till there be judgment againſt him; for perhaps the plain- 
Yet if there be judgment againſt A. in C. B. in treſpaſs, an 4 


yet aggrieved; for he is privy to the judgment againſt B. R. 


If there be an extent upon the land of B. who afterwards ſells | 


edged does not diſcharge him: As if two obligors are in execu- 
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his own wrong : Asif a priſoner break p riſon and be retaken, he 


| ſhall not have an audi/a querela, though the execution way diſcharg. 


ed by the eſcape. R. 3 Co. 44. b. R. 3 Co. 52, Semb, an, 


As. 57. K. acc. Mo. 257. 


$0 a man need not have an audita guerela, where the matter 
which he finds himſelf aggrieved, is void: As if an extent 
be ſued againſt him, without any right. 1 Kol. 304. 4 
Pal. 274. | | „ 


(D) Then there may be an Audita Querela, or 
bother Remedy at Elettion. 


YE T ſometimes a man may have. an audita querela, or other 
remedy, at his election: As upon execution againſt the i. 
ſus upon a ſtatute acknowledged by the tenant in tail; he may 
have an audita querela, or an aſſiſe. 1 Rol. 304. l. 25. g0;. 
J. 20, 22. 5 "FE: 

| If a conuzee ſue execution againſt one feoffee of the conuꝛor 


only, when there are ſeveral; he ſhall have an audita querela, or 


a ſcire facias. R. Fon. 90. hv 

But if a man be diſcharged of an execution by an oudia que- 
rela, where there is a double vexation, as if there be two obligors, 
and one is taken upon a capias ad ſatisfaciendum in one ſuit, and 


the lands of the other in another ſuit, he ſhall not he re- 


taken, though the lands are afterwards eyicted. Hob. 2. Pide 
2 Bul, 97, 101. GE | 

So where a man has cauſe of relief, which is not a matter of 
fact that need be tried, the court uſually helps him upon motion, 
without putting him to his audita guerela. 1 Sal. 264. 11 
Raym: 439.* | 

[If defendant taken in execution, on judgment revived by tvo 
ſcire ſacias's and nichils returned, moves for diſcharge on producing 
releaſe from teſtator ; if there is any doubt of its execution, the 


court will not relieve on motion, nor compel plaintiff to try it by 


feigned iſſue, but leave defendant to his audita querela. NMitfed 
V. Cordiwel!, A. 17 G. 2. Str. 1 198.0 5 8 


(£) How the Proceeding ſhall be, 
| (E. 1.) The Procels. z 


N an audita querela, the proceſs is a venire factas, diſſrings' 
alias, pluries and if non oft inventus be returned, or that it 
has nothing, the plaintiff ſhall have a cafias againlt the defencant: 
F. N. B. 104. UV. Dy. 297. 6. 5 
And if the plaintiff be in execution, a ſcire factas goes; if not, 
a venire. R. Mo. 811. 1 Sal. 92. | 
So if the audiia querela be founded upon a record. 
1 Sal. 92. jo | | 1 


% 3 
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AUDIA QUE RE L A. 
And if there be a default by the defendant upon a ſcire ſect, 


| or two nichils returned, the plyotif ſhall have i. 185 


Sal. 
: But - AP an audita querela is ſued quia timet, and the party is 


at large, there * never be a ſcire factas. R. 1 Sal. 92. 


(E. a.) Out of what Court it ſhall be. 


. audita querela ſhall be granted out of the court, where the 


record upon which it is we remains, or returnable in the 


ſame court. F. N. B. 105. B 
And therefore, if a man recover in. B. R. or C. B. the 45 


fendant having a releaſe after judgment, and before execution, 


ſhall ſue the audita querela out of B. R. or C. B. where the re- 
cord is. F. N. B. 105. b. 

So if a recognizance be acknowledged: in C. B. and execution 
be ſued upon it after releaſe, the defendant ſhall ſue the audita 


 querela out of C. B. F. N. B. 105. B. 
And ſuch audita querela out of the rolls of the ſame court is 


judicial. F. N. B. 105. B. 


Yet it may be original, and upon a judgment in C. B. it goes 


out of chancery returnable in C. B. F. N. B. 105. B. 


So upon a ſtatute merchant, or ſtaple, an audita guerela iſſues 
out of chancery z for execution cannot be ſued till the ſta» 


' tute comes into chancery by miltimas. 1 Rol. 333. 1 Rol, 311, 


l. 42. 


And eee in ſuch a caſe there cannot be an audita querela 


out of C. B. though the capias upon the ſtatute be returned there, 
J. N. B. 104. S. 


But it may he returnable in C. B. F. MN. B. 104. S. or in B. 
R. K. Cro. El. 208. 


So it may be returnable in chancery, for the recognizance re- 


mains there. 2 Bul. 10. 1 Rol. 383. 


But an audita querela cannot be granted out of any court re- 


turnable in the ſame court, where the record upon which it is 


founded is not there. 

And therefore, an audita guerelg upon a judgment i in B. N. ro- 
turnable in chancery, is bad. N. 2 Bul. 10. K. 1 Rel. 383. 
1 Rel. 311. J. 40. Mo. 850. | 

And if the record be not brought into the court where the u- 
dia querela is ſued, there ſhall be judgment agaiult the plaintiſſ. 
Cro El. 33. 

So au audita querela ſhall not be allowed at the ſuit of ſeveral 


| perſons upon {everal executions. N. Mo. 354. 


Yet it is ſufficient that the tenor of the record be in the court 
where the audita querela is ſued: And therefore, if-there be a 
ſulgment in York, and the record be removed by certigrari in 
Huncei , and thence by miltimus in B. an audua gqnerela lies in 


B. upon this judgment. Bro. Audita Querela, 20. 


80 an audita querelu lies in C. B. alter a writ of error iu L. K. 


A. Eui. 141. Dan, +. 640. 


:: Bs: 
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So an audita querela lies by an infant upon 2 katute, befor 1 
be certified in any court. Dan. 640. l 


| (E. z.) Allowance of the Writ. 


5 


The writ of audita guerela ſhall be allowed only in 0 ö 
x Bul. 140. 2 Bul. 97. 2 Sho. 240. "4k pen court, 


And therefore, when the curfitor has wrote the writ, an al. 


catur ſhall be indorſed by the ſecondary in court. Jig. In. 


troduction, 5. 


So if it be irregularly granted, a vaca?* ſhall be entered upon the 


record. Mo. 354. | | W 
And if bail alſo be given, it ſhall be diſcharged. 1 Bul. 140, 


(E. 4.) Bail. 
If a man be in execution, and brings an * querela, he may 


find ſurety in chancery corpus pro corpore, to have him in chancry 
ſuch a day, and there to pay the ſum, if he does not prove it dil. 


charged by releaſe, &c. F. N. B. 105. F. 


And now by the /. 11 H. 6. 10. For that the ſurety found in 
chancery was only to the king, which the king might pardon, the 
recognizor in a ſtatute ſtaple ſhall be bound as well to the pany, as 


the king. | 


And therefore, he ought to find ſurety: in chancery to the king 


and to the paity ſeverally, in certain ſums, F. N. B. 105. F. 
Fa. 59. 1 e 

And if there be ſurety that the plaintiff ſhall be in chancery ſuth 
a day, ad flandum juri in hac parte, and that the plaintiff ſhall pro- 
ſecute with get; this imports, that the ſurety pay the condemna- 
tion, if the plaintiff does not pay it, nor proſecute with effect, 
R. Yel. 59. 2 Cro. 67. 1 Rol. 336. J. 45. 
And therefore, in a ſcire facias againſt the ſureties, it is a good 
breach, that they did not pay. R. Tel. Go. 2 Cre. 67. : 

Bail ſhall be found, that the plaintiff do appear at each day given 
by the court, and proſecute with effect, and if the judgment be 
affirmed, the bail ſhall render him to priſon, or pay the condem- 
nation. Mo. 299. | | 

If there be judgment againſt the plaintiff in an audita querel 
who ſurrenders himſelf in diſcharge of his bail, he ſhall be in cul 


tody upon the firlt execution. Sal. 582. 


In all caſes it is uſual, that the plaintiff in an audita querela be 
bailed, if he ſhews matter in writing for his diſcharge, and the 
defendant be demanded, whether he can gainſay it. 1 Kol. 133) 


304. 2 Kol. 113. l 5. 


So if he alledges payment, and has an affidavit of it. Send. 


1 Rel. 384. 2 Cro. 29. | 


So if he alledges other matters in fact: As uſury, &c- Sem). 
2 Cro. 67. Cont. per Co. 1 Rol. 133, 384. Cont. 2 Rol. 113. 


J. 10. D. generally, 1 Sid. 286. 80 


r 
* 


AUD ITA QUERELA 


80 if he alledges infancy, after inſpection he ſhall be bailed. 
2 Kol. 113. 420. 0 i i 2 . 
And bail ſhall be allowed in open court. 1. Bul. 149. 


Lat. 113. 


Vet if the plaintiff be in execution, he ſhall not be bailed till 
the defendant-plead. Compl. Au. 214. 5 . 
So there ſhall not be bail upon articles produced, which do not 


amount to a diſcharge, but an agreement that be ſhall be diſ- 
charged. R. 2 Cro. 218. Vide poſt, (E. 5˙) | | ; 


: (B. 3.) Superſedeas. | 


If an audita querela be founded on a writing, and the plaintiff 
be not in execution, after proof of the deed in court, and bail 


giyen, the plaintiff, upon motion, may have a ſuperſedeas, Vid. 


Introduction, 5, 1 Sal. 92. | | | 
And if the writ abate, upon a ſecond writ purchaſed he may 
have another ſuperſedeas. F. N. B. 104. R. 


So if the plaintiff be not in execution, there is no need of bail; 
for it is only requiſite when he is diſcharged. Fon. 378. 


But if the plaintiff be in execution, there ſhall be no ſuperſedeas. 
Com. Ait. 214. | = pls 2 
Nor unleſs the audita guerela be founded on a writing. Vid. In- 


trodudtian, 5. | 


Or if the plaintiff be nonſuited, and afterwards ſue another 
writ, he ſhall not have a ſuperſedeas in the ſecond writ. F. N. B. 
104. O0. 

So an audila querela is no ſuperſedeas, till a ſuperſedeas be ſued. 
1 Sal. z. CE | | 
So if a ſuperſedeas be granted upon the proceſs of venire 


| facias before bail found, it ſhall be quaſhed as irregular. 
2 Sho. 239, 240. | 


80 the writ ſhall not be allowed, nor a ſuper/2deas thereupon, 


unleſs the releaſe, &c. upon which it is fouuded, be proved by 
i 


the witneſſes preſent in court. 1 Sid. 351. 


(E. 6.) Declaration. 


In the declaration in an audita querela, the better form is, that 


the plaintiff recite the whole record of the recovery ; or quod cum 
guidam A. nuper ſcilicet, &c, implacitaſſet quendam B. Ec. ſuper quo 
he found bail, talitergue in eddem curid nofird proceſſum fuit, quod 
prediflas A. recuperet, c. Co. Ent. 87. b. c. 0 
If there be an audita querela, to be aided againſt a recognizance, 
ſtatute, Ke. the declaration ought to ſhew the defeazance. 
Dy. 297. b. | LN . 
A variance between the audita querela and the record abates the 
wit. F. NM. B.1c4. R. 


So if the plaintiff recites the whole recovery, and then the find. _ 


ing of bail in placito predian, by which it does not appear to be 
found ferdente I lacilo, it is bad. Co. Ent. 87. . 


80 
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Jo if there be a capias againſt the principal,” and ther , 


capias againſt the bail, without a ſcire facias, it is bad. C, 
Ent. 87. . F WMUOME Dd bait. 


*But where there is an audita guerela by two, the death of me 
ſhall not abate the writ, for the ſutvivor is not to be reſtored to aur 


thing he has loſt, but to diſcharge himſelf of the execution; and 


thereupon, notwithſtanding the death of the other, he may proceed 


for a diſcharge in toto for himſelf, Vent. 34. 3 Mod. 249.“ 


The declaration ought to comprehend only one gravann, or 


at leaſt, if it mentions ſeveral, it ought to rely upon one only ; 
otherwiſe it will be double. F. N. B. 104. R. Cre. El. 80g. 
Dy. 297. 6. | 


* 


And the plaintiff ought to ſhew himſelf to be aggrieved. PF V. 


B. 104. P, 2 ) 

But if the plaintiff ſays, That he was tenant of a meſſuage, an. 
the conuzce ſued execution againſt him only, ad grave dampnum ;-this 
is ſufficient to ſhew, that he was tenant at the time of the execy. 
tion, after verdict for the plaintiff, R. Lat. 112. Jon. 90. 
3 Bul. 308, zog. C 8 

So if he ſays, that the land was delivered upon a liberate; it is 2 
ſufficient averment that the plaintiff was ouſted. 

And it is enough that the declaration ſhews a ſufficient grovs- 


men, though it be defective in the matter alledged for aggrartion 


of damages: As if the plaintiff alledge, that one conuzor was in ex:- 
cution, and eſcaped, and that afterwards the conuzee the land: if the 

laintiff the other conuzor eidem C. delileravit where it ought to be, 
by the ſberiff deliberart procuravit ; for this is only for aggravation, 


the eſcape being matter ſufficient for his diſcharge. K. Cre. 


Car. 153, 


' Vide Plrader, (2 W. 40.) 


: | (E. 7.) Judgment. 


- 


If the defendant does not plead, after a ſcire ſaciat, and two 


nicbili, there ſhall be judgment againſt him. 


But if the judgment be after one nichil, it is error. R. 
Yel. 88. | | 


If the defendant pleads, and afterwards makes default upon 


the ſcire facias ad audiendum judicium, there ſhall be judgment 
againſt him. | | 
If there be judgment for the defendant in an audlila querela, be- 


fore he have execution upon his fir it judgment, he may afterwards 


purſue his Execution upon that. 1 Vent. 264. 


If the defendant in the firlt judgment was in execution before 
the audita querela, and in that there is judgment for the defeud- 
ant, he ſhall purſue execution upon the judgment in the audits | 


guerela, 1 Vent. 264. 


4 AUDL 


Vid: 
fa 


mt 


N 


2 


4 U Df T 0 
Auditors in Accompt. 
Vid. Accompt, (E. 7, &c.) 
Auditors of the Exchequer. 
ilk e 1k 
AVE LETT 
Vide Chancery, (2 I.) | 
Av E 1 UU 1 
Fide Les, (L. 7.) 
AVE R NM 1. 


Vide Pllader, c. 50, &c.—E. 33.—( Addon upon the Caſe for De- 


famation, G. 8, g.)— AFion upon Statute, (A. 3.) —-Amend- 
ment, (C 3 and Sale, (B. 10. n iſe, (N. 25.)— 
| Recard, (E.)—Retorn, (G.) 
TR * 
©. Vide Trad TEES) 
AY GS , EN 0 E. 
Jide 2 (C. 2.) —Ehgliſe, (N. I. be.) 
. W 3 
2 Coftr, (A. 4. )—Phader, (3 K. 13, &C. Temps, (G. 14.) 
3 2 U M R ES C IN @ 
Vide Roy, (F. . 
A Ferm, MET * 
Authority of an Attorney, 
Vide Attorney, (B. 9, 10.—C, 8, K. 


Autho- 


65s 


— 


Authority ot Juſtices of Peace, 
Vide Juſtices of Peace, (A. 8.—B. 5 Kc.) 
Authority of Law. 
Fide Impriſonment, (H. 4, ke 
Authority of the Pope. 
Tide Fuflices, (K. g.)—Popery, (A. 1B. 4.) 
Aauthority of a Sheriff, 
vid, Viſcount, (C. 1, Kc.) 
Authority of a Uiſitor. | 
Vide Viſtor. 
AUTREFOITS ACQUITLT 
| © Vide Appeal, (G. 17.) 
AUTREFOITS CONVICT, 
= its {6.9 
AW AR D. 
ide Arbitrament.—Chancery, (2 K. 1, be) 


| pos WW TO TOs | 
(A) Bail; what ſhall be. 
DAIL ſignifies a guardian, or keeper, &c. 4 If. 178. 


A man bailed is, where any one arreſted or in priſon y 

delivered to others, as his bail, who ought to keep him tobe 

_— to appear at a time aſſigned, or otherwiſe to anſwer ia 
* | 


And therefore, the bail may keep the perſon committed u 9 2 
them iu then cuſtody, for their indemnity. 4 12. 178,179. 0 Nor, 


Vor 


Or if be be at large, they may reſeize him, and bring him be- 
fore a juſtice to find new bail, or to be committed to priſon. | Hal. 


P. C. 96. 3 Ws 
Aud this they may do upon a ſunday. Mod. Ca. 231. Fide 
in Temps, (B. 3.) | 


So. they may detain him in the compter, c. till by habeas 
corpus he can be turned over to the proper priſon. Mod. 
Ca. 247. | RI a 3 

And if he be charged with a debt of the king in the compter, 
this does not hinder his commitment to the proper priſon, though 


the king oppoſes it. R. Mod. Ca. 24). 


(B) Mainprize ; What wall be. 


TAINPRIZ E is, where any one takes upon him to be 
ſurety for another. 4 /nft. 179. Hal. P. C. 96. 
And therefore every bail is mainprize, but every mainprize is 
not bail. 4 Joſt. 179. | | | . 
For a man may be mainperned, who never was arreſted, or in 

priſon. bid. . 

As in an appeal of felony, if the defendant wage battle, the 
plaintiff ſhall find mainpernors for his appearance, though be was 
not in priſon. Tbid. | | 70 
So if a man be mainperned in B. R. another cannot file a bill 
againſt him, as he may where he is bailed. 4 ff. 180. 

So if a man in execution ſue an audita querela, or a ſcire facias 
vpon a releaſe, £c. he ſhall find mainpernors, and not bail, be- 
cauſe he is the plaintiff, 4 ft. 179. | 

If mainprize is refuſed by the ſheriff, c. when it ought to be 
allowed, a writ de manucaptione lies. F. N. B. 250. 

Or he may have a writ out of chancery directed to the ſheriff, £7. 
to bail him. lid. | „„ 5 


(C) Pledge; what ſhall be, 


— | Pledge is he who undertakes, or is ſurety for another. 
4 1nfl. 180. | 8 "IE 
And therefore, every bail and mainprize, ride loquendo, is a 
pledge. 4 Inſt. 180. | SO | : „ 
But a pledge is ſuch as the demandant or plaintiff finds, where 
the writ ſays, Si querens ſecerit te ſecurum de clamore ſuo proſequen- 
4% for then the plaintiff ſhall find pledges for the ſecurity 
; of the king's amerciament, if the plaintiff be nonſuited. 
30, U o Int. 180, | | RC | 
to be When pledges ſhall be found, and how, vide in Pleader, 
r d (C. 16.—3 Kg.) Fs | 
So by the fl. IV. 2. 2. there ſhall be pledges de rotorno Balendo. 
ed u 2 nf. 340. 4 [nft. 180. Vide Pheader, (3 K.'5.) 
ge So pledges are ſaid to be thoſe who voluntarily are ſurety for 
0: WY #nother. 4 /nſt, 180. £ ET 
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As in Magus Charts, c. 8. Plegii debitorum non ele; 
diu capitalts Aa- ſulfciat. 2 Inft. 19. x om 
| Pledges are thoſe who plevy other things than the body of a 
man. 2 nfl. 19. | 1 | 
(D) Caution; what ſhall be, - N 
O in the ſpiritual court, caution ſhall be given. t 
And it is juratory, when a man makes oath in ſmall ofncy | 
flare mandatis eccleſie. 2 Lev. 366 p 
Fide-juſſary, when he gives an obligation with ſureties to do ſa | 
ITbid. 3 '* | 
Pignoratitia, when he gives pledges for the ſame intent 5 
But an obligation can be taken only upon a writ de cauine oc. | ” 
(E) Surety ; what ſhall be. 
CURETY is a general word, which comprehend: ll the 7 
former. 4 Inſl. 180. go” * 
And it ſhall be given by the common law, or by faut. 
4 Inſl. 180. | : 5 | tha 
By the common law, upon a writ of ne exeat r. ide not 
2 Ioft. 404 41. 5 5. 
Upon a ſupplicavit for the peace. Vid Foraull Enty, ( 
(D. 16, 17.) . lon 
So by the fl. 34 Ed. 3. 1. upon default of good behaviour. ? 
OR Ig Te i | ſeſſi 
F) UHhat Perſons are bailable. © 
© exan 
.. .) In Criminal Caſes. T 
: . have 
5 8 N criminal caſes, all perſons were bailable by the commer (e 
wha 8 law, except for homicide. Hal. P. C. 97. 2 Inf. 42. conk, 
| And the caſe of homicide was introduced by ſtatute. 217 (7 
186, 189. | ; | i H. 1 
If any one was indicted of felony, by an inquiſition ex offcir b. (8 
fore the ſheriff, bailiff of an hundred, &c. as he might be til u. 's ma 
ſtrained by the ff. 28 Ed. 3. 4. and the ſheriff refuſed to tall * 


him, a writ de manucaptione lay to the ſheriff, &c. F. N. 
250. ä ; ; (9 


But an obligation for the inlargement of a man taken for ti ſump! 
ſon, was void by the common law. R. 1 Lev. 209. (1c 
Or for eaſe and favour to any one in execution for de H. 1 
1 Lev. 209. N (vn 
| | [Foy | appro? 
F. But now, by the /f, V. 1. 3. Ed. 1. 15. Sheriff or other: © own | 
: whe = not by writ, 5 without writ, bail (1) perſons _— treaſon, v Ihid. 
5 concerns the ling. 2 Inſt. 189. Hal. P. C. 98. 5 
e /*, ; . 2 | . 
W. 1. 5. . 


— 


# 


1 4-1 t 


0 . the king's 4 2 Infl. 188. 5 P. C. 98. 
Ota Ikfying money. 2 Inft. 188 2 6 


Which were treaſons by the common law, "nol Dans declared ſo 


by the ft. 25 Ed. 3. 1. 2 Inf. 188. 
41. aas — comprehend all offences there declared to be 
treaſon, 


Nor perſons taken by command of the ling, or his e, or juſ- 


tices of his foreſt. 


A perſon committed by the perſonal command of the king, 


though it be illegal, _ 855 bailed only in the ſuperior courts at 
Weſtminſter. 2 Infl. 1 

(2) Nor perſons phy of arſon feloniouſly done. . P. C. 98. 
2 Infl, 188. 

= of the death of a man, which is tions by the //. 

. 1. 15- as an offence known not to be bailable before. 
2 Inſt. 186. 


And therefore a man is not bailable fas murder. . 3 


C. 98. | 
Nor for manſlaughter, or / „ if be confeſſes the fact 


upon his examination. H. 


Or if he be taken with the | mane: ſo that it is apparently 


known that he killed another. H. P. C. gg. 1 Rol. 268. 


(4) Nor perſons accuſed of open offences ; for the reaſon of bail is, 
that it is dubious, whether the party be guilty ; but where he is 


_— guilty, he ſhall not be bailed. 2 rf. 188, 9. H. 
P. C. ioo 

(5) A. if he be outlawed ; for he is thereby attainted of the fe- 
lony. 2 [nft. 187, 8. V. P. C. 101. 


And by the ſame reaſon, if he be convicted by verdict, or con- 


feſſion. 2 Inſt. 187. H. P. C. 101. 4 If. 178. 
Or if the mittimus mentions, that the felony was confeſſed upon 


examination. 4 nfl. 178. Per Haught. 3 Bul. 114. 


Though upon the verdict curia adviſare wult, whether he ſhall | 


have clergy, &c. 1 Bul. 88. R, Dy. 179. a 
(6) So if he has atjured; for ſuch an one is attainted by his 
confeſſion. 2 [nft. 187. H. P. C. 101. 
(7) An approver ; hy he confelles . guilty. 2 nf. 188» 
101. 


(8) Thoſe who are talen with the manner ; for there the crime 


is manifeſt, bid. 


And by the ſame reaſon, perſons taken upon hue ind cry. H. 


P.C. Ion. 


(9) Thoſe who have broke the king's priſon ; for that is a pre- 
ſumption of guilt. 2 /nft. 188. H. P. C. 102, 
- 10) Thieves openly known and notorious. 2 Inf. 188. 
102. 
(11) Appellees by approvers, unl: fi they are of good fame, till the 
approver dies, (or waives the appeal) for the confeſſion of his 
_— guilt induces a preſumption of guilt in the ä 


Perſons in execution. N 


Uu 2 | Oc 
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(F. 3.) 
Who are 


bailable 


ſimce the ſta- 
tute. 


| Reg. 64, 65, 67. 5 Mod. 323. 


1 


Or puniſhed by any ſtatute with impriſonment for the 


offence. 


But the. ,I. V. 1. 15. which mentions ſheriffs, gaclen le. 


does not extend to judges of ſuperior courts; and therefore B. N. 
may bail in all caſes, as for treaſon, murder, &c. at their diſcre. 
tion. 2 Inſt. 185, 6. Hal. P. C. 98, 99, 104. R. 1 Bul. 85. 
2 Jon. 210. Lat. 12. Sti. 116, 418. 2 Jon. 222. P,. 


nd by the /. 31 Car. 2. 2. If any committed for high tres. 
ſon or felony, petition in open court the firſt week in term, or 
firſt day of ſeſſions of yer and terminer, or gaol-delivery, to he 
tried, and be not indicted next term or ſeſſions, B. R. on the 
laſt day of term, or the juſtices of oyer and terminer, or gaol deli 
very on the laſt day of ſeſſions, are required, on motion, to hail 
him, unleſs oath be made, that the king's witneſſes could not be 
produced that term or ſeſſions. Vide in habeas corpus. | 
But the prayer muſt be the firſt week of the term in perſer, 


or by counſel; otherwiſe it is not neceſſary to bail him. A. 


Vent. 346. | | | 
So the prayer ought to be the firſt week of the term for perſons 
indictable in Ziddleſex ; and for perſons indictable in a county 
where B. R. does not fit, the firſt day of the ſeſſions there; for 
the words ſhall be conſtrued diftributtve. R. Sho. 190. 
If bail be ſuſpended by a ſubſequent act; the firſt week, c. 
after that act is determined. I Sal. 103. 
Bail in high treaſon, when a ſeſſion paſſes without proſecution, 
Ibid. | | SG 
When he has been a long time in priſon, and his life is in dan- 
er. 1 Sal. 103, 104. | : | | 
So bail upon murder found by the coroner's inqueſt ; for the 
evidence appears. 1 Sal. 1o14. | 
Otherwiſe if a bill be found by the grand inqueſt. bid. 
There is no difference as to the bail of a peer, or a commot 
perſon. bid. N | 
Yet B. R. will not bail for treaſon, murder, manſaugh- 
ter, &c. unleſs there be a reaſohable cauſe. 1 Bul. 8. 
1 Rel. 268. R. 3 Bul. 113. Dan. 678. R. 5 Mod. 455 
Ray. 381. * 
And therefore after a conviction of manſlaughter they will wt 
bail before clergy. 5 Mod. 288. 1 Sal. 103. Yet there on: 
was bailed, where there was no other queſtion. 
Or after an indictment for murder upon an affidavit of the fat 
1 Sal. 104. Skin. 683. | | 
And now perſons accuſed of any offence, are bailable by : 
perſons who have power to bail, where bail is not taken away . 
the /. IV. 1. or any ſubſequent ſtatute. | 


And therefore, where a man is accuſed only of manſlaughte! 


and non liguet that he committed the fact, he may be bailed. 
P. C. 99. Dub. per Twiſd. 1 Vent. 93, 9 


al 


having 


for K. 


U 


11 


80 where he i is charged with giving a dangerous ſtroke, if the | 


perſon be alive. H. P. C. go. 


Or with a miſdemeanor only. 1 Sal. 104- 


o by the fl. W. 1. 15. Perſons accuſed of . farce, or 
aid of a felony, ball be balk 2 Inſt. 189. 


Or of receiving of thieves or felons. Ibid. 
And by equity, all acceſſories before or after are bailable. H. 


P. C. 100. 
But if the prinicipal be attainted, and the acceſſory in- 


died, he ſhall not be bailed. till he pleads to the indictment. | 


H. 100. 

So by the /g. W. 1. Perſons accuſed o 25 larceny ſhall be bailed ; 
which is intended, if they be of good fame, and not taken with 
the manner. Reg: 268. 2 1. 189. U. 100. Vide F. N. 
B. 249. G. 

And by equity, thoſe accuſed of burglary or r robbery. 7 P: 
C. 100. - 

So perſons accuſed of petit larceny only. 2 Int. 189. 


H. 100. 


Or 1 ge for light ſuſpicion, if they be of good fame. Keg. 
$3. 2 Int. 189. FH. 100. 

And what ſhall be light ſuſpicion ſeems to be in the diſcretion 
of the juſticgs. H. 102. 

So, an appellee after the death of the rover, unleſs he be a Ino don 
thief. 2 Inſt. 190. 

Or after the appeal waived. 2 Inf 189; . ies. 

Or in the life of the approver, if he be of good fame. 
Lid. 

So for a treſpaſc, for which he ſhall not |, * liſe or member. 
2 Inſt. 189. H. 100. 

And by the ff. 23 H. 6. 10. A perſon in cuſtody on an india. 
ment of treſpaſs. 

And by conſequence, for all crimes under felony, where bail 
i not taken away by any ſubſequent ſtatute. H. P. C. 98. 

As for all miſdemeanors. Mod. Ca. 179. 


[A perſon committed for high treaſon generally, four terms 
nzving paſſed fince his commitment, without proſecuting, ground 


tor K. B. to bail him. Rex v. Wyndham. Sir. 2.) 


Bid.) 
But not a family diſtemper. Ilid. 4 

Nor when the illneſs ariſes from the act of the prifoner 
ö 20 Harvey of Combe ſtabbed himſelf after examination. ) 
l 

] 

B. R. Bail a convict for a libel, being very ill, before Jadg- 
ment. Rex v. Biſhop. Str. 9.] 

B. R. will not bail a gaoler committed by a juſtice for mur- 
der, by confining a priſoner in an unwholeſome room, though he 
had been acquitted on four indictments for the like offences. 


Hex v. Adon, M. 3 C. 2 2. Str. 851, ] 
£2. R. 


So a preſent indiſpoſition ariſing from the confinement. 
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LB. R. will bail an appellee for murder, who has been acquit. 
ted on an indictment for the ſame crime. Caftell vid. v. In. 
bridge, H. 3 G. 2. Str. 854.] * 

| [But not an appellee for murder, who has not been india, 
—_—_— Et 3 | 

[Yet if afterwards, there appears any affected delay in the 15. 
pellant, the court will bail him. Bid. bay 

[And ſo if the appellee was pyrdoned after conviction on the 
indictment. Pyle v. Grant, H. 3 G. 2. Str. 858.) | 

[IF on ſpecial verdi& on indictment for murder, defendant ob- 
tains the king's pardon, pleads ity and it is allowed, he ſhall not 
be obliged to give bail to appear to anſwer an appeal, though the 
heir is beyond ſea; for flat. 3 H. 7. extends not to pardon, 
but to acquittals by verdit. Rex v. Chetwynd, I. 17 C. 2. 
Str. 1203-] . . 

[Lord Baltimore charged on oath with a rape on Sarah ond. 


cock and two women acceſſory before the fact, bailed. H. 8 G.; by 

4 B. M. 2179. 5 s | 
| | | niz 
(F. 4.) The juſtices of B. R. may bail in all caſes at their diſcretion, fen, 
1 Ante, (F. 3.) Be 55 = RE 
LB. R. may bail, though the coroner's inqueſt has found it mur- 4 
der, if they think the depoſitions-do not amount to it; and they ] 
will not bail if they think the depoſitions amount to murder, though not 
the coroner's inqueſt has found it manſlaughter. Rex v. Dalla, "$4 
7. 5 G. 2. Str. 911. J by | ] 
[B. R. will bail a man and his wife committed for felony, it bail 
there has been an aſſizes ſince their commitment, and they have the 
endeavoured to bring on the trial. And they will permit the de. bail 
fendant's affidavit to be read. Rex v. Bell, M. 11 6. 1. F: 
Andr. 64.] 5 „ | | NIzz 
[Tf one is committed for manſlaughter, and it appears by tir E 
: depoſitions before the coroner that it is no more, the court war 
will admit him" to bail. Rex v. Magreth, M. 19 C. 2 f 
Str. 1242.] | h | fons 
In an original ſuit before them by indictment or appeal. Hs. N 
. n 1 Bui, by. | | rum 
Or upon a commitment returned upon an habeas corpus, ot ct, H 
tiorari. H. 104. SD tact 
LB. R. may bail one convicted and committed for a motif. mull 
for keeping ale-houſe without licence, on certiorari brought, 100 A 
if the conviction confirmed, will commit him for the relidue d priſc 
the time. Rex v. Reader, M. 9 G. Str. 531.] „„ A 
2 upon an appeal by bill removed before them by cf H. þ 

1 Sal. 61. | | 


LB. R cannot bail defendant found guilty on an appeal of ww) 
der, without the actual conſent of appellant. Reeve v.! 
M. 7 G. Sir. 402. ] { 

CB. R. cannot bail one committed for a conterppt of the bows 


of lords, (Lord Shafteſbury's caſe ;) or of commons, ( _ 
NO fur 


— . ES 


&-. 


nizance. 


| fheriff, or is officys, ſhall be delivered | to the next ſeſſions of 


> «1k 


Hurray's 4 P. 24 G. 2.) nor for contempt of any other court 


Weftminſter-hall. 1 Wilſ. 299. 
5 ER Yom not bail a perſon charged with highway robbery if 


the proſecutor attends and inſiſts he#is the man, notwithſtanding 
many affidavits to * alibi. Rex v. Greenwood, T. 13 G.2. 


Str. 1138.] 
LB. R. will not ba rſon committed by a juſtice for aiding 


in running goods, withoÞt notice to the juſtice, and bringing ha- 
beas corpus. Rex v. Norton. H. 1723. Bunb. 143-] 

[B. R. will not, on priſoner's application, permit ſurgeons to 
attend a wound *of a perſon ſtabbed by the priſoner, “ to give ac- 
count of it, in order to bail priſoner, the friends of 22 injured 
ſhould do it if they oppoſe bailing; if they do not, the court may 


order it for their owa ſatisfaction. Rex v. Sally Salliſbury, H. 


9 C. Sir. 547.1 | 

So the houſe of peers may bail a peer committed upon an in- 
dictment for murder; if the indictment be removed before them 
by certiorari. R. Shin. 683, 4. 

So juſtices of gaol-delivery may bail in caſes within their cog- 
nizance ; as if a man be convicted before them of homicide ſe de- 
ſendendo. H. 105. Popb. 96. 

Or of homicide and has a As to plead. H. 105. 

So juſtices in eyre may bail. Poph. 96. | 

By the /. 1 R. 3. 3. Every juſtice of peace may bail, but 

not before, R. Poph. 96. But this was repealed by the flat. 


8 . 


By the 7 3 H. 5. 3. Two juſtices of peace (one quorum) may 


bail perſons mainpernable by law, within their county, &c. till 


the next ſeſſions or gaol - delivery, where they muſt deliver the 
bail. piece on pain of 10. F. N. B. 251. J. 

And therefore, two juſtices may bail in caſes within thete. cog- 
H. 10 

But one —. 4 bail. H. 105. But now, if one juſlice by his 
warrant can apprehend, one may bail. Mod. Ca. 179. 

And by the ff. 1 & 2 Ph.& M. 13. They can only bail per- 
ſons bailable by the ,. V. 1. 15. Poph. 96. 

Nor thoſe, except in open ſeſſions, or by two juſlices (one up- 
rum) preſent at tbe time of the bailment. 

And after examination of the priſoner and information of the 
fact and its circumſtances; which bailment and examination they 
muſt certify at the next gaol. delivery. H. 105. 

And jultices of peace may bail before or after commitment to 
priſon. H. 105. F. N. B. 250. G. 

* afier indictment and proceſs againſt the offender. 
106. 
Sheriffs 5 others might bail perſons impriſoned upon 


7 indictment before them. H. 106. 2 In 2 190. F. N. 
250. 
So a conſtable might bail. Poph. 96. | 
But by the ft. 1 Ed. 4. 2. All j mente before the 


the 
3 
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the peace, and they cannot arreſt or proceed thereon, on pal 
of 1001. „ 185 | 
Yet by the ff. 23 H. 6. 19. The ſheriff may bail, upon au in. 
dictment for a treſpaſss. 85 
So upon an homine replegiando. H. 103. | 
But if the ſerjeant of the houſe of commons takes into his cf. 
tody, by order of the houſe, perſons accuſed of treaſon, &c. he 
cannot bail them. R. 1 Lev. 209. R. Hard. 464, 
By theft. 5 Ed. 3. 8. The marſhal of B. K. ſhall not bail yer. 
ſons indicted, or appealed of felony, on pain of half a year's in. 
priſonment and ranſom. F. N. B. 251. J. 
Who may bail in civil actions, Yide poſt, (F. 10.) 


(F. 5.) If bail be refuſed, when it ought not, a man may haze a writ 
A de odio & atia, directed to the ſheriff, guod inquirat, Je. urm 
not ns: A. captus & detentus in priſond, Qc. rettatus fit odio & ali, G. 

2 Inſt. 55. „ | 

And it upon ſuch inquiry, it be found, that he was accuſed for 
malice, or was not. guilty, or that it was /e defendendo, or per in 
fortunium, a writ goes to the ſheriff de ponendo in ballium until prox 
imam afſiſam. 2 Inſt. 42. | 5 | 

And he ſhall be bailed to 12 mainpernors. Flea 1 Ca, 26. 
Sea. 3. 2 Infl. 42. | a 

Or he may have an homine replegiando, which lies n captur ſit 
fer præceptum regis, aut pro alio retto quare ſecundum conſuetudeen 


Anglie non ſit replegiabilis. 2 Inſt. 55, Reg. 77. ö. F. NM. B. 
of _ 7 | 


So vpon an habeas corpus in B. R. the court may bail him, though 
there was a ſufficient cauſe for his commitment. 2 15. 55. 
Pau. 156. | | 
So if a ſheriff, bailiff, &c refuſe to bail upon offer of ſufficient 
ſurety, when the man is bailable, he ſhall be amerced. 
So if a juſtice of peace refuſe to bail, he ſhall be fined. Mel, 
Ca. 179. ; | IVE | 
And he was fineable by the common law. | 
So if a ſheriff, &c. refuſed bail where he ought not, a writ « 
manucaplione founded upon the /. W. 1. 15. went, commanding 
him to bail. F. N. B. 249. G. H. P. C. 13. 
But now, by the /. 28 Ed. 3. 9. All writs or commiſſions to 
the ſheriff, to indict or deliver, are taken away, and conſequently 
the writ of mainprize. H. 104. F. N. B. 250. A. | 
Remedy for not bailing in civil actions. Yide poſt (K. 6.) 


(F.6.) By the far. W. 1. 15. If a ſheriff, bailiff, &c. who has the 
For bailing keeping of a priſon in fee, plevy any one not pleviſabie, 
when they he ſhall loſe the fee, and the bailiwick for ever. Yi 
ought not. 2 Inft. 190. OD ge | 

If an under-ſheriff, &c. does it without the will of his lord, be 

ſhall have impriſonment for three years, and ranſom. 
If hetakes money to deliver him, he ſhall reſtore double to the 
priſoner, and ſhall be amerced. Vie 2 Inſt. 190 p 
* 


ä *** 
By the ,. 1 & 2 Pb. & M. 13. If a juſtice of peace offend _ 
againſt that act, upon proof before juſtices of gaol-delivery, he 


ſhall be fined at their pleaſure, though by the common law he 
was fined only 51. as for a negligent eſcape. 4 /nff. 179. 


And therefore, if he bail a man not bailable, he may be fined | 1 
at diſcretion. 4 nfl. 179. | 1 . 

As for bailing one taken upon an hue and cry, he was fined 
40. Hal. P. C. 101. © LT LS | 

So if he takes inſufficient bail. H. P. C. 9 9. I 

So if he bail a perſon not bailable, though it does not appear 
by the mittimus, that he was not bailable. R. Poph, 96. 

So the bailing of a perſon not bailable, will be a negligent 


eſcape, 1 Lev. 209. 


| 


(F. 7.) What perſons are bailable in Civil Actions. 


By the /. IV. 1. 15. and by the writ de homine replegiando, it (E. 3.) 
appears, that a man detained in prifon by the ſpecial command of By ie 
the king, that is, by proceſs out of a court of juſtice, (for the en law. 
king can commit to priſon only by his juſtices,) ſhall not be 
delivered to bail by * ſheriff, 2 It. 187. F. N. B. 66. E. 

2 Sand. 60. | | | 

Nor by juſtices of the foreſt. 2 nfl. 187. | 

So no court can bail a man committed to perpetual. impriſon- 
ment by judgment. R. Mo. 666. 

And an obligation, for the inlargement of any one in execution 
for debt, was void by the common law. I Lev. 209. 

But B. R. may bail in all caſes at their diſcretion. Vide Ante 
{Fc 
xt therefore, upon error in B. R. of a judgment in B. if the 
defendant be in execution, though he is not bailable de rigore 
juris, yet by ſpecial grace he may be bailed. 2 Rol. 112. J. 50. 

And if the error be apparent, he ſhall be bailed. N. Dy. 193. 
b. in Marg. D. 2 Bul. 164. Adm. 1 Rol. 386. 2 Cro. 401. 
Vide poſt (F. 10.) | | : 

Aud if an error in law be aſſigned, he is uſually bailed. Per 
Co. 3 Bul. 62. | 

Otherwiſe, if an error in fact. 3 Bul. 62. ; 

Or if there be error in parliament of a judgment in 
B. R. he ſhall not be bailed. 2 Rol. 112. J. 52. D. per Co. 
2 Bul. 164. | | 

Or if there be error in the exchequer of a judgment 
5 B. N. the excheguer cannot bail. R. 2 Cro. 108. Cro. 

1. 731. | | 

And after the record removed into the exchequer, B. R. cannot 
bail, R. 2 Cro. 108 * | 

So if a defendant in execution ſue an attaint in B. N. he ſhall 
dons: for cauſe, though it is not uſually done. N. Cro. El. 5., 

J. 193- | RE 

Or it he ſue an attaint in C. B. R. Dy. 193.6. 


So 


666 


(F. 8.) 
By ſtatute. 


„ 


So if he ſue an audita querela upon matter in writing. 774 


audita querela (E. 4.) 

But now by the . IV. 2. 13 Ed. 1. 11. If an accomg. 
ant committed to priſon be aggrieved by anditors, who vil 
not allow his reaſonable expences, Ic. he ſhall be delivered to 
mainpernors. i WE | | 

By the ,. 23 H. 6. 10. Sheriffs and all their miniſter 
may deliver to bail or mainprize upon ſufficient ſurety, al per. 
ſons arreſted. by writ, bill, or warrant in any perſonal action, ſo 


that they obſerve the day and place limited in ſuch writ, bills 


(F. 9.) 
Who not. 


warrant. . : 

And by the equity of this ſtatute, they may bail upon an 2. 
tachment out of chancery. Semb. 2 Vent. 238. 1 Vent. 144, 
as. + nao | 

* And on demurrer to a declaration on ſuch a bail bond, th: 
court will not preſume the plaintiff had no authority to take 
bail, unleſs ſome cafe be made in pleading io it. 2 }Z; 
Rep. 985. 

Or proceſs out of the dutchy court, or the court of wards, 
Semb. Cro. El. 647. : 

So in an attachment of privilege, upon a prohibition, or in 
proceſs, upon a penal ſtatute. Per C. B. Mich. 4 C. inter Fill 
and Workhouſe. ( Reported Comyns's Reports 264.) 

But perſons cannot be bailed by the ſheriff, who are not 
legally in his cuſtody, but the obligation will be by dureſs, and 
void. | GN | 

But perſons cannot be bailed by the ſheriff, who are not 
legally in his cuſtody, but the obligation will be by durels, and 
void. N . 3 

As if the ſheriff tales it upon an attachment out of the cou 
of requeſts; for it hes no authority to iſſue ſuch proceſs. R. 
Cro. El. 647. | : 

So if a man be arreſted in the county of B. and aſterwards cn. 
ricd to another county, and there gives bail-bond to the ſherif af 
B.; fer ſuch obligation of one out of his cuſtody is by durcls 
R. Cro. El. 745. 2 Fon. 76. Ms DG 

So if he gives a bail-bond, when taken upon an attachment fn 


a contempt. R. in C. B. inter Field and Workhoufe, Mich. 4 6 


{ Reported Comyns's Reports 264.) for ſuch obligation ſhal 


taken at the peril of the ſheriff. N. Sal. 608. 


B By the /. 13 R. 2. 17.. He in reverſion, &c. on being w. 


ceived, Cc. ſhall find bail to anſwer the ifſues of the land for tie 
time he delays the demandant. ES 
| 7 an action in C. B. againſt a peer, lie ſhall find bail. . 

2 Leo. 173. | | . 

* This b be law. Vid. 1 Inf. 131. 2 Toft. 50.* 
But by- the fe. 23 H. 6. 10. Thoſe are excepted, xl 
are in cuſtody upon condemnation. or execution: ; 
therefore, ſhall not be bailed, though they bring writs of ena 
1 Vent. 2. 7 5 1 

Or upon a copias utlagatam, or excommunicatum, who ha 
Ot 


be bailed by the /. I. 1. 15. . 
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Or for ſurety of the peace. 5 

Or by ſpecial commandment of the juſtices. 

Or vagrants. | Ep 

And . 5 if a man be committed by the court, he ſhall 
not be bailed. 1 Rol. 134- | 

Or by the chief juſtice. /bid. | 

So if he be committed by the king's counſel. Semb. 

Rol. 134, 219. _ | 

: So * ts of the ferjeant of the houſe of commons, 

cannot be bailed by him. KR. 1 Lev, 209. = | 
Nor perſons in cuſtody of the ſerjeant of the marches. 
1 Lev. 209. „%% 3 
So B. R. will not bail where there is no remedy for bringing 
the perſon back again into cuſtody, if there ſhould be judgment 
againſt him. „ HF | . 
As in error of a conviction for deer-ſtealing, a defendant in 
execution ſhall not be bailed in B. R. for if the judgment be 
affirmed, there is no remedy to have the defendant in cuſtody. 
R. 1 Sid: 386. 3 Keble gt 
So in error upon an indictment, by a perſon in execution for 
a fine to the king, he ſhall not be bailed. 1 Sid. 320. 

So in an homine replegiando, after an elongatus returned, the de- 
fendant being taken upon a capias in witbernam, ſhall not be bail- 
ed, unleſs he confeſs the taking, and the cuſtody of the perſon. 
D. Ray. WW; . 3 

Vet a man in execution, Sc. may be bailed in many 
caſes in B. R. though not by the ſheriff, Ic. As if he brings. 
error, attaint, audita querela, c. Vide ante (F. 7.) Pol 

F. 10. | | 
So if A man be taken upon an excommunicato capiendo by the /. 

5 El. 23. he ſhall be bailed by B. R. though not by the ſherifl, 
Ce. R. 1 Bul. 122. | Shy 

And if he offers caution to the biſhop ad parendum mandalis ec- 
clic, a writ ſhall go to the biſhop to take the caution, and deli- 
ver him; aud if he does it not, a writ goes to the ſheriff to deli- 
ver him. 2 /nfl. 189. | 

So upon an excommunicato capiendo, a man may be bailed, 
while the return is under the conlideration of the court. R. 
1 Sal. 105. ; 8 | | 

Yet this is in the diſcretion of the court, and may be refuſed, 
i Sal. 106. 3 


So in error upon an indictment, it may be refuſed. bid. 


The court of B. R. bail in all caſes at their diſcretion. Ante (F. 10.) 
(F.4 4}: | | - /- "he man 
And therefore in error before them of a judgment in C. B. if bail. 
the error be apparent, the plaintiff in error, though he was-in 
exccution, may be bailed. Vide ante, (F. 7.) = 
59 in error of a judgment in Ireland. Pal, 286. 
In error to reverſe an outlawry. Dy. 195. 3. | 
Iu error to reverſe an outlawry, in an appeal. 1 Sid. 316. 


But 


„ Tx 


But after the record removed av of B. R. PR | 
had. N. 2 'Cro. 108. ro court canget 
So C. B. may bail in actions depending before them. 


As in an attaint in C. B. by a defendant in execution, the | 


court may bail. Dy. 193. 5. | 
And bail is uſually taken de bene gſe before a judge at his chan. 
bers. PV: Ree 73: „ ns 22 5% 
And if the plaintiff does not except againſt it within twen 
days following, it ſhall be filed and allowed as good. Pr. Re, 
68. Ray. 96. | a | 

And it ſhall be taken as good bail before filing, till diſalloned 
by the court. Pr. Reg. 70. ES. 

And if the defendant does not file it, the plaintiff may, Pr, 
Reg. 7 | 8 | 

8 or his clerk, attends the court, or a judge, 
when the defendant puts in his bail; otherwiſe there ſhall he ng 
bail. Per Rule in C. B. Tr. 1 V. © M. Vide Rules and Ord; 
of C. B. 104. | Ds 
But upon a writ of error out of B. R. the exchequer cannot 
bail; for they have no authority but to affirm, or reverſe the 
judgment. R. Cre. El. 731. RN. 2 Cro. 108. 

So after a writ of error upon a judgment by the barons 
brought in the exchequer chamber ; bail to the error ſhall be 
taken by the chancellor and treaſurer, and not by the barons, 
Sav. 31. ä : 

By the/.4& 5 W.& M. 4. Juſtices of aſſiſe may take bail 
in any cauſe depending at Weſtminſter, which ſhall be tranſmitted 
to one of the juſtices or barons of the court, where the cauſe 1s 
depending. | G 
The ſheriff may bail upon an homine replegiando. Hal. P. 
C. 103. 5 | | 

An by the /. 23 H. 6. 10. He ſhall let out of priſon on 
ſufficient ſureties perſons arreſted, c. viz. the ſheriff and al 
other officers and minilters aforeſaid. And before are named 

feeriff, under-ſheriff, ſheriff*s clerk, fleward, or bailiff of francliſ 


ſervant, or bailiff, or coroner. | 


So the ſheriff mult bail a perſon arreſted by proceſs out of de 


ſheriff”s court in London. Cro. El, 77. 

[The ſheriff cannot bail on an attachment, but a judge ma): 
Linen. M. 8 G. Rex v. Bentley, M. 13 G. Str. 479. * Gaal, 
Ld. Raym. 723.“ | 

So the mayor, &c. of a corporation, any one arreſted by pre 
ceſs out of their court. N. Cro. El. 76. : 

If a man be arreſted upon proceſs out of an inferior court, tie 
ſcrjeant may take bail for his appearance. 2 Cro. 94. | 
But a mayor, &c. who is judge of the court, ſhall alone take 
bail to the action; for bail being matter of record, muſt be taken 
by the judge of the court. R. Cro. EL. 76. R. 2 Cro. 9% 
D. Cro. Car. 196. | | 

Though it be ſaid, that the bail before the ſerjeant x 

ſecundum conſucludinem wille, it is not good. 2 Cro. 94. Fe 


court. 
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1 1 
or the party may have a writ to the ſheriff out of rhancery, to 


bail him. F. N. B. 25 1. B. „ g —lls 
So the ſerjeant of the houſe of commons cannot bail. Semb. 


Hard. 464. Vide ante (F. 4.) : 
Nor the ſheriff, upon an illegal proceſs; as upon an attach- 


ment out of the court of requeſts. R. Cro. El. 646. Vide 


ante (F. 8.) | 1 3 | 

By the ft. 4 & 5 W. & M. 4. The juſtices of the reſpective 
| courts of Weſtminſter, or any two of them ( whereof the chief juſ- 
tice to be one) may commiſſion under the ſeal of the reſpective 
court whom they think fit, other than common attornĩes or ſolici- 
tors, to take bail in any ſuit in the ſame court; which bail- piece 


ſhall be tranſmitted to one of the juſtices or barons of the ſame 


court, who on affidavit by one preſent at the taking, and fees, 


ſhall receive it as bail de bene efje before the juſlices or barons of 


the ſame court. 


And ſuch bail may be juſtified on affidavits taken before the 


ſame commiſſioners. 

And the commiſſioners may examine the cognizors of ſuch bail 
on oath of the value of their eſtates. nk | 

By rules upon this act, the affidavit of the bail being taken, 
may be before the juſtice to whom the bail is tranſmitted, or be- 
fore a commiſſioner authorized by the ſtatute to take ais in 
the ſame court. 5 //. M. Vide Rules and Orders of B. R. 
and C. B. $2, 109. | | | 

And the bail-piece ſhall be tranſmitted to a juſtice of the ſame 
court, in B. R. within 8 days, and in C. B. within 10 days 


after. the taking, if it be taken within 40 miles of London or 


IVe/tminſler 5 if it be above 40 miles in B. N. within 15 days 
and in C. B. within 20 days, or if the judge be in lis circuit, 


preſently after his return. Yue Rules and Orders of B. R. aud 


C. B. 82, tog. | | | 

And the commiſſioner mult have a book, in which ke hall en- 
ter the names of the defendant and his bail, and of the plaintiff, 
the time, and by whom tranſmitted; and in B. R. the name alſo 
of the defendant's attorney. Vide Rules and Orders of B. R. and 
C. B. $3, 110. SE 

To which book the plaintiff or his attorney may reſort, to in- 
quire of the ſufficiency of the bail. bid. : 

But in C. B. a copy of the writ, whereon bail is required 
muſt be written on parchment, and upon that the recognizance 
cf bail ingroſſed. Vide Rules and Orders of C. B. 108. | 

And the plaintiff may except to the bail within twenty 
days aſter its being tranſmitted, and notice to him, or his 
attorney, of the taking. Vide Rules and Orders of 2. R. -and 
C. B. 83, 110. | | 

And upon exception, the defendant muſt put in better bail, or 


the bail given mult juſtify themſelves in court by affidavit in court, 


or taken before a judge, or before the commiſhoner who took the 


bail. Jide Ruler and Orders of B. N. and C. B. 83, 110, 


(6) The 
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| 55 (8) The Manner of taking Ball. 
. ; 5 (G. 1.) In Criminal Caſes. ; | 
IN the caſe of felony, the bail ſhall be bound by re Ls 


1 each in a ſum certain, and the principal in double, that the 
principal appear at the next ſeſſions, or gaoldelivery, Er. , 
ultra quilibet eorum corpus pro corpore. 4 Infl. 178. 

[But the defendant and his bail cannot be called upon their re 
cognizance without notice except on the day on which he is bound 
to appear. Rex v. Adams, P. 9 G. 2. Br. R. H. 241.) 

If a priſoner be brought up upon a capiat and cept corfu te 
turned, the bail ſhall be, that he appear de die in diem i dt. n. 

mino in terminum quouſque placitum terminetur & quilibet corpus jr, 
corpore. 4 Inſt. 179. 1 Bul. 45. 1 

But if the priſoner be bailed before the return of the writ 

the bail ſhall be only bound in a ſum certain, and not corpur pr; 
corpore. R. 1 Bul. 45, i | 

[If defendant indicted for perjury is acquitted, the bail ſal 
be diſcharged from their recognizance, on motion, though the 
acquittal is not entered on record; for the acquittal appears a 
the poflea. Rex v. Spenſer, H. 25 G. 2. 1 Will. 31;.] 

Bail for ſtriking in Meſiminſter-Hall ſedente curia ſhall be body 
for body. 1 Lev. 106. | | 

What bail will be ſufficient. Yide paſt, (K. 1, &c.) 

Bail-in an appeal. Vide Appeal, (F.—G, 4, 6, 9) 


| (G. 2.) In Civil Actions. 


lf defendant, before arreſted, puts in bail before a judge, 
and gives notice to plaintiff, who does not except in 20 daf, 
the bail ſhall ſtand, and defendant, if arreſted, have a ſuperſede 
Barnes 8$1——P/ide next caſe.] 5 | 
[Bail cannot be put in before arreſt, without conſent; 20 
| plaintiff may arreſt defendant after bail before a judge, and ur 
tice. Barnes 83.] 8 a 

If perſonal actions the ſheriff, &c. on an arreſt ſhall take bal 
by obligation in a reaſonable ſum, for the appearance of the & 
fendant at the return of the proceſs. 

CIf defendant is ſued by wrong addition, he muſt give hoo 
according to the writ, put in bail above by his proper add, 
and may plead the miſnomer in abatement. Barnes 94] „ 

[Debt on bail-bond muſt ſhew that the bond was to the ſherd 
by his name of office; but if the declaration ſays it was io 
paid to the ſuid ſheriff, &c. it is ſufficient. Symes v Cale, 
Shepherd v. Oakes, H. 4 G. 2. Str. 893.] 131 

Iln debt on bail- bond, proceedings ſhall not be ſtayed, u 
bail pay his principal's whole debt, and coſts, as well as bit on 
colts, and thoſe of the other bail. 2 Bl. Rep. 8 16. my 


Fd 
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Who ſhall be ſufficient ſureties. Vide poſt, (K. 2.) 
How an appearance ſhall be enforced. by in Pleader, ( B. 3.0 
And a bond to appear at the return of the writ, ought ſtrictly 


to purſue the writ ; otherwiſe, it is void, if there be a material 


variance. N. 1 Vent. 233, 4. 2 Jon. 46, 138. Vide Pliader, 
(2 W. 25.) : 


At the return of the proceſs, the defendant ſhall give bail to . 


the action. 


If common bail is ſufficient, he only files it; for it is no bail 


till filing. Pr. Reg. 73. 


If ſpecial bail be required, the plaintiff may enter a ne recipta- 


tur with the philizer, with whom the bail ſhall be filed. C. 
Att. 45- | 1 | : | 
| If Hecial bail be given in B. R. the bail are bound by the re- 
cognizance, (but not in a ſum certain,) that if judgment be 
given, and the defendant do not pay the condemnation, nor 
render himſelf to priſon, unc debitum recuperatum fit againſt the 
bail, &c. 2 Cro. 450. „ 
- But in C. the bail is bound in a ſum certain to the value of 


the debt, or damages in the writ. 2 Cro. 645. Cro. Car 481. 


Vet the defendant himſelf need not be bound with his bail. R. 
1 Sal. 3. 


In an account before auditors, the defendant ſhall be bailed, 
and the bail bound, that the defendant appear de die in diem he- 


fore the auditors, and afterwards in court, and if he be found in 


arrear, that he pay, or render himſelf, Lut. 49, 60. Cre. 


El. 82. Vide in Accompt, (E. 8.) 5 

If an action be removed by habeas corpus C. B. the bail ſhall 
de bound, that the defendant appear upon eight days notice aud 
plead, and if he be condemned, that he ſatisfy, or render him- 


ſelf, &c. 2 Cro. 97. Vide poſt, (H. —l.) 


How bail ſhall be given in an audita querela. Vide audita gue- | 


rela, (E. 4.) | 

By the /l. 3 Zac. 8. in error of a judgment in debt on a ſingle 
bond, or bond for payment of money, or in debt for rent, or 
any contract, no execution ſhall be ſtayed, unleſs the defendant 
be bound with two ſufficient ſureties in a recognizance of double 
the ſum recovered, to proſecute the error with effect; and if 
judgment be affirmed, to pay the debt, damages, and coſts of 
the former judgment, and alſo the damages, and coſts to be 
awarded for delay of execution, | i - 
And by the ff, 13 Car. 2. 2. and 16 C17 Car. 2. 8. in error 
in other actions. Vide for this in Pleader, (3 B. 12) 

{In error on a judgment on a bond for money, being the ſame 
ſum mentioned in certain indentures, plaintiff in error ſhall give 
bail. * For the material part of the condition was the payment 
of the money, and the words added only ſhew they were not 
diſtinct debts. * Deſbordes v. Horſey, H. 7 G. 2. Str. 959. ] 

[ Recognizance in error on judgment, aſter verdict in eject- 
ment, is in the value of two years profits, and double coſts. 
Barnes 103. | 5 EE F 

; If 


6 
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| the bail is filed, it is good. R. Hob. 70. 1 Rob. 333 4 


"»- 4 6 Wn 


[If error on a judgment on a bond, that if plaintiff furpiſhed 
man with beer, defendant would pay not exceeding 1000. * By 
need not be bail, for this is not a certain demand, but x 
meruit. Thrale v. Vaughan, T. 16 G. 2. Str. 1190. il. 19. 

[In error, the recognizance either of the plaintiff alone, r df 
ſureties, is ſufficient. Barnes 75, 78. . 

But if the plaintiff in error was in execution, the bail ſhall uu 
be bound, that he render himſelf again in execution. R. B. 103 
in marg. R. 3 Leo. 11123. 

Bail cannot be for part of a debt, but it ſhall be for the whale 
1 Bul. 107. 8 | N 8 

And if it be for the execution only, it ſhall be amended, 2nd 
made bail for the judgment, as well as the execution, R. 
1 Bul. 107. 2 Cro. 272. | 
 [Afﬀeer final judgment, bail cannot be put in. Barnes 92.] 

If bail for one defendant be in Mtchaelmas term, for another in 
Hilary, it ſhall be amended, and made of the ſame term; for the 
plaintiff cannot proceed upon a joint action againll two defend. 
ants, upon bail filed in ſeveral terms. Lat. 183. 


Vide ante, (F. 10.) 


(1) Then Bail ſhall be filed. 


DY the/.5 & 6 I. AI. 21. common bail ſhall be filet 


within eight days after the return of the proceſs, upon pain 
of 51. for which judgment and execution ſhall be immediately 


awarded. 


| [The rule for payment of 5/. for not filing common bal, 
ſhall be abſolute on the fiſt motion. White v. Holland, l. 
13 G. Str. 737-1] - . 
And the defendant does not appear, till he files common, or 
ſpecial bail. Vide in Pleader, (B. 1.) | | 
And 'till he appears in B. R. or a committilur be entered upon 


the roll, the plaintiff cannot declare againſt him. Vide ibiden. | 


Nor in C. B. *till he files bail, or be brought into court by 


habeas corpus. Vide ibidem. 


And by the courſe in C. B. where the action is removed by 
habeas corpus, bail ſhall be given before the action be depencing 
1n court. 2 Cro. 97, 98. 5 | + 

And if common bail be not filed, the attorney ſhall be puniſhed. 
„ | | 


And upon motion it may be entered, though the attorney be 


dead. 1 Rol- 372. e : 
If common bail be not filed in eight days, upon producing the 

writ and return, and a certificate, that it was not filed, there 

be judgment for 5/. without more, ni, &c. 5 Mod. 392. 
Yet if bail be filed in B. R. the laſt day of the term in ulid 


2 Cro. 384. : * 


1 


And if no bail be filed it is not error. R. Hob. 26445. R. 
cont, Cro. El. 894. R. acc. 2 Cro. 568. N. cont. Mo. 694. 
Semb. cont. Cro. El. 223. | 


it ſhall be bail only of the Jaſt term. 1 Sal. 100. 


the office of the philizer, by whom the proceſs was made. 
Compt. Alt. 45. „ 5 3 

Bail upon an habeas corpus, or writ of privilege, ſhall be en- 
tered in the prothonotary's office, from which the habeas corpus, 
or writ of privilege, iſſued. Compt. Att. 45. | 

Vide ante, (F. 10.) | 


(I) Bail in an Habeas Corpus. 

AIL upon an habeas corpus ſhall be before declatation. R. 
3 i 5 . 
IF there be an habeas corpus to an inferior court in London, or 
within five miles, to remove a cauſe, the defendant ought, within 


tiff, or his attorney, or ſuch as enters the plaint, in writing, of 
when it will be offered. Vile Rules and Orders of C. B. 16. 


all be the chief clerk in the inferior court, or his deputy; and 
there ſhall be an affidavit of this, before the bail be taken. Vide 
Rules and Orders of C. B. 16. | Es 


ender, upon an affidavit of notice, it ſhall be filed. 1 Sal. 98. 
ide Rules and Orders of C. B. 16. which mentions 20 days. 
And if it be not filed within four days after the 28, upon a 
ertificate thereof, a procedendo ſhall be granted. Vide Rules and 
rders of C. B. 16. | | Fo 
And where the habeas corpus is returnable immediate, there 
ball be a procedendo, if bail be not given within eight days. Vide 
Ruler and Orders of C. B. 16. | LT 

An habeas corpus to the courts of London, or other inferior 


fit, 46. Vide Rules and Orders of C. B. 15. : 

So in all removals by habeas corpus, bail ſhall be given, if there 
35 bail in the inferior court. Mod. Ca. 242. 1 Sal. 98. | 
So an executor, who has found bail in an inferior court, ſhall 
nd bail but not to pay the condemnation, but for appearance 
ly, if the plaintiff declares within two terms. 1 Sal. 98. | 
But the bail in an inferior court will be good in a ſuperior ; for 
- party might have excepted to it there; except in London. 
al. 97. | Bo 

So an executor may be excuſed without bail, though the re- 
oral be by halzas corpus. Semb. 1 Sal. 98, 101. „ 
Vor. J. N . = Or, 


If bail be filed in one term, and another added the next term, 


Bail in an action upon an arreſt ſhall be entered, and filed in 


four days after allowance of the writ, to give notice to the plain- 
the names and additions of the bail, and before what judge, and 


If the plaintiff, or his attorney, cannot be found, the notice : 


If there be no exception to the bail within 28 days after 


urt within five miles may be returnable immediate. Comp. 


614 | %%% 9 


Or, if the cauſe of action in the inferior court he Wexations. 
Semb. per Holt. 1 Sal. 101. But this is cauſe for iminition of 
the ſum in which the bail are bound, not for excuſin w 
1 Sal. 102. © 1 

So, if bail is not given in eight days after the Babe 
allowed, a procedendo ſhall be awarded by the barons at any time 
before bail. | | . N 
Ulf defendant puts in bail, and plaintiff does not declare in tro 
terms, the cauſe is out of court, but there is no limited time for 


plaintiff to give rule to put in bail. Barnes 90. ü 0 

Bail in an Audita Querela. you 

; | 5 pill. 

Vide Audrta Duerela, (E. 4.) - 91 

ä 5 852 

(X) Qhat Bail ſhall be ſufficient, 1 

(k. 1.) In Criminal Cafes. TY, 

| Roe | B 

* criminal caſes, the bail ſhall be in a ſum ceriain, or ar- N 

pus pro corpore. Hal. P. C. 97. — 1 Si 

* But this latter method is now rarely uſed. H. H. P. C. 115 

l. 125. | | | torne 

[If bail is taken corpus pro corpore, and the principal run away, other 

the bail are not hanged, but amerced. Rex v. Dalla, T. 5 outla\ 

. 33 1 

By the /f. W. x. 15. that ſhall be ſufficient bail, for which the to bec 

ſheriff will anſwer. | | not ta 

Aud therefore, there ought to be two at leaſt. H. P. C. 9; if no | 

But uſually there are four. Pr. Reg. 68. N *A 

[In an appeal for murder by writ on the civil ſide, two bal torney 

only are required ; if on the crown fide by certiorari, there ul to juſt; 

be four. Vid. Caflell v. Bambridge, H. 3 G. 2. Sir. 854] . 80 

And in felony they ſhall be ſubſidy men. H. P. C. 97. the wr 

And the ſum ſhall be 4o/. at leaſt. H. P. C. 97. 5 till ma 

* The number of the bail, and their ſufficiency, and the (uni Rep. 1; 
the recognizances, is much in the diſcretion of him who 1s t. 

the bail, and therefore he may examine them on oath. H. The 

P. C. 2 vol. 125. 1 portion 

On articles of the peace, the court may require bail for (x By t 


a length of time, as they think neceſſary for the preſervii® 
the peace, and are not confined to a twelvemonth. | 7! 
Rep. 696. * 1 
And where they had at firſt required for 14 ) 
afterwards reduced it to two years, on its appearing d 
formation was depending againſt the defendant, which“ 
ceſſarily be determined within that time. Id.“ i 
But a juſtice of peace may take money, as a pledg 
: ſurety 4 the peace. Cro. Car. 446. 1 


bound i 


ticular] 


1 1 


(K. 2.) In Civil ARtons. 


By the /. 23 Hl. 6. 10. the ſheriff, Se. ſhall let to bail, upon 
reaſonable ſureties of ſuſſicient perſons, having ſufficient in the 
ſame county. 


indemnity. C10. El. 624. 4 | 

Yet if he takes only one ſurety, it is good. Per Poph. Cro. 
El. 624. R. Cro. El. 672, 808, 852, 862. Cro. Car. 446. 
And if the bail ſwear that they are ſufficient, and afterwards 
confeſs that they were not ſo in court, they ſhall be put in the 
pillory. Cro. Car. 146. | Es Ee ot 
So, if the ſheriff takes bail, who has nothing within the coun. 


$52, 862. 


1 Sal. 97. | | 

The court may accept money depoſited, in lieu of bail. 
Pr. Reg. 66. | | | | 
But an infant ſhall not be accepted for bail. Pr. Reg. 68. 


1 Sid. 68. | 

Nor an attorney. Doug. 466. Nor clefk to defendant's at- 
torney. Comp. 828. Nor ſheriff's officer, nor bailiff, nor any 
other perſon concerned in the execution of proceſs, nor perſons 
outlawed after judgment. R. M. 14 G. 2. 

* Yet if a perſon who by the rules of the court is not permitted 
to become bail, ſhall be put into the bail piece, the plaintiff can- 


if no bail had been put in. Doug. 469. * 


to juſtify. Doug. 217 2 BI. Rep. 1323: * 
So, bail on a igſatum capias, from Middleſex, put in where 
the writ is ſerved, and not in Middleſex, is as no bail, and plain- 


Rep. 1061.“ 


portioned to the cauſe of action. 1 Mod. 16. 


bound in a penalty above 4ol. if the cauſe of action be not par- 
ticularly expreſſed. | 


Before that, it might be to any ſum the ſheriff pleaſed. R. 
2 Cro. 286. | | 


debt be above 107. Pr. Reg. 72. | 


Or, in debt of a greater value, if the defendant be not taken, 
but ſurrenders himſelf upon the exigent. Sal. 496. 


And therefore, the ſheriff ſhall take ſufficient ſureties for his 


ty; it is at his peril, and the bail ſtands. N. Cro. El. 808, . 


So bail, given to the ſheriff will be ſufficient bail to the action. 


Nor a perſon, who claims privilege ; as, a tipſtaff in chancery. 


not take an aſſignment of the bail bond, and proceed upon it, as 


* Ard if notice of juſtification has been given by a new at- 
torney, not allowed by the court, the bail will not be permitted 


till may proceed as if defendant had not appeared. 2 BI. 


And upon appearance, common bail ſhall be taken, unleſs the 


X x 2 | Or, 
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The ſum in bail, taken upon the ft. 23 H. 6. 10. ſhall be pro- (k. 3.) 
When com- 


By the ff. 13 Car. 2. 2. the bail for appearance ſhall not be mon bail. 
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Or, appears upon a ſummons, attachment ; 
1 Mod. 236. 15 | r Cilik, 
Or, upon a ſuperſedeas quia improvide. | | 
So, by the ff. 12 G. 29. in any proceſs, where the cauſe of 
action amounts not to fol. and in inferior courts, wher i 
amounts not to 407. f 


Or, if it amounts to more, if chere be no affidavit of dealt 


of action. 


So there ſhall be common bail, in debt upon a penal ſlate, 
1 | | 

Or, in an information upon a penal ſtatute generally, 2, 
Holl. | | | 
So, in debt, the defendant ſhalt be diſcharged upon common 
bail, upon affidavit, that 107. is not due, if the plaintiff cannot 
deny it, or the plaintiff is in priſon upon an eſcape warrant, C. 
Mod. Ca. 63. Vid. 1 Wil. 335. which ſeems cont. * 

So, in error by an executor, of a judgment againſt his teſts 
tor, he ſhall not find ſpecial bail within the „f. 3 Jac. 8. 

Or of a judgment againſt himſelf. R. 2 Cre. 350. Cn. 
Car. 5g. Lit. 3. 1 Sid. 183. Vide in Cf, (B. 
So, in an action againſt an executor, or adminiſtrator. Py. 
Reg. 66. 3 Bul. 317. Tel. 53. Tit. 81. 2 Brownl. 293. 

Or, againſt an heir. 2 Jon. 82. 2 Lev. 204. 

Though it be upon an habeas corpus for removing the cauſe out 
of an inferior court. R. 1 Sid. 418. Cont. Lit. $1. 1 Lev. 


245. But K. acc. 1 Lev. 268. 2 Lev. 204. R. 2 Jo 8. 


Or, againſt bail in another ation. | 
Or, againſt a privileged perſon; as, an attomey, &. 


t Mod. 10. 2 Mod. 181. 2 Brownl. 134. Sal. 544 


Otherwiſe, if an attorney be ſued by original. 2 Brownl. 134. 
| So, where the damages are uncertain ; as, in treſpaſs gene- 
rally. Hanſ®'. Introd. 2. | „ 

Action upon the caſe for ſfander; and, generally, in other 
actions upon the caſe. 1 Sid. 183. | 

Ejectment. Hanſ®*. Int. 2. | 

Action for battery. 1 Mod. 2. | | 

Or, in account, till judgment quod computet. R. f Lev. 38 
except in ſpecial caſes. Noy 28. | Ew i 

Or, in an action upon a bond given upon a replevin. 1 Sal. 9 

In a replevin or homine replegiando, where the defendant app 
before the capias in withernam. Sal. 582. 

If he appears gratis, though an elongata be returned. Sl. 5% 

And there ſhall not be ſpecial bail by reaſon of an ac eu, 


where it is not requirable upon the merits of the cult. 


1 Sid. 183. 


So there ſhall be common bail, where the plaintiff wav: 


merly nonſuited for default of a declaration. Per Holt. * 


Raym. 679. * | 
Or, if the plaintiff does not, declare within three terms ale 
appearance. Pr. Reg. 65, 71. 1 Mod. 25. 3 * 


writ, 


en Con 

[If 
rot be 
y Uo 


5 
And the bail. bond cannot be aſſigned, when the original ſuit 


is out of court for want of declaring in time. 2 Bl. Rep. 876. 


Common bail may be filed at any time before the roll be 


marked for ſpecial bail. Pr. Reg. 67. 3 
[A trooper three days liſted, receiving pay, but only learning 


to ride, diſcharged on common bail. Bayley v. Fenners. Str. 2.] 


[A gunner in the artillery, though he has extraordinary pay, 
it within the deſcription of a common ſoldier, and to be dif- 
charged on common bail, Jobnſon v. Louth. Str. 7.] 

[An armourer in a man of war is a common ſailor. Barnes 114. 

[A perſon is in the king's ſervice whilſt his name continues on 


the books, though he has been abſent beyond his leave of abſence. 
Barnes 95.] 


{An out-penfioner of Chelſea Hoſpital is not a ſoldier. 


Barnes 432. ] 


[If the original debt does not require ſpecial bail, the court on 
motion will diſcharge ſpecial bail, aud common bail ſhall be ac- 


cepted in debt on the judgment, though above 104. and the court 


will ſtop proceedings pending writ of error. Gammage v. Watkin, 
F. 7 E. 2. Str. 975. Palmer v. Nudbam, P. 3 G. 3. 3 B. 
M. 1389.) | | Ok 

[If defendant is ſurrendered after judgment, and on lying 
two terms without being charged in execution, ſuperſedes him- 
ſelf, and the action is brought on the judgment, common bail is 
ſufficient. Hall v. Howes, P. 9 G. 2. Sir. 1039. B. R. H. 244.] 

[If plaintiff has marked his proceſs for bail when he ought not, 
x in debt on judgment, where the original debt did not require 
in, and defendant has put in bail above; yet the court will dif- 


charge it, and order common bail to be accepted. Robinſon 


v. Nicholls, T. 10 G. 2. Sir. 1077. Andr. 15.] 


[lf plaintiff recovers in trover, and defendant obtains injunc- 


tion, and plaintiff brings action againſt him for the goods, he 
cannot hold him to ſpecial bail, for by the former recovery the 
property was veſted in defendant. Adams v. Broughton, T. 
10 G. 2. Str. 1078. Andr. i8.] | . 

[1f on aftidavit's being deficient, common bai is ordered to he 
taken, and plaintiff then makes ſufficient affidavit, takes out new 


writ, and holds defendant to bail, and next day moves to 


diſcontinue on payment of colts, defendant ſhall be diſcharged 


on common bail, and plaintiff pay colts of the application. Be. 


lifante v. Levy, P. 17 G. 2. Str. 1209.] 


But if it appears that the bail who have juſtified are forſworn 
and worth nothing, and thereupon plaintiff arreſts defendant in a 


ſecond action hefore he diſcontinues, defendant ſhall not be diſ- 
Charged on common bail. Olmius v. Delany, M. 18 G. 2. 
Kr. 1216.] : Th 55 
[1f defendant is ſuperſeded, and then gives a note for the ſame 
debt, and plaintiff arreſts him on that note, he ſhall be diſcharged 
cn common bail. Taylor v. Waſteneys, M. 18 G. 2. Str. 1218.) 
(IF defendant is ſuperſeded for want of proſecution, he ſhall 


rot be held to Lail in debt on judgment in that cauſe. Barnes 116. 


5 Cowp, 76. 


But 
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* But he may be charged in execution, after jug 
tained in the 3 Cowp. 72. a a 
[If defendant diſcharged on the inſolvent act, promiſes the. 
wards to pay the debt, and is arreſted thereupon, he ſhall be dl. 
charged on common bail. Turner v. Schomberg, T. 18 6. 1 
Str. 1233.1 
[So a bankrupt, who after his certificate allowed, promitg 
payment of a debt due before the bankruptcy. Bailey v. Dilin 
H. 32 G. 2. 2 B. M. 736.) 3 by: 
[A judgment or decree in a court in France for damages, for 
a malicious proſecution, does not raiſe a debt here to hold t 
ſpecial bail. De Balſe v. Mackenzie, M. 19 G. 2. St. 1243] 
[An affidavit made by plaintiff three years before on hi; oing 
abroad, is not ſufficient to hold to ſpecial bail. Collier v. Hagw, 
T. 21 G. 2. Str. 1270.] | . 
[If a judgment is in treſpaſs for above 10. or if the judgment 
is not for original debt or ſum above 10. defendant ſhall not be 
held to ſpecial bail in an action on ſuch judgment. Creſt v, 


Kell, H. 19 G. 1. 1 Wilf. 120. 


* Nor on a promiſe to pay the debt and coſts amounting 


to more than that ſum. Coup. 128. 


[A ſeijeant in the guards cannot be arreſted for a debt under 


10l. by proceſs of the palace court. Goodall's Caſe, P. 21 G. 2. 
1 Wiſſ. 216. : 5 


[If plaintiff in original action has ſpecial bail, and waires it 


(as, by declaring in another county) he ſhall not have bail in an 


action on the judgment, and if it is taken, the recognizauce ſhall 


be diſcharged. Crutchjizld v. Seyward, P. 32 G. 2. 2 Ui. 93. 
Barnes 116.] | | 


[In action for malicious proſecution, where plaiatiff was e. 


quitted on flaw in indictment; Barnes 76, otherwiſe for falſe ine 
priſonment.] | 


[One diſcharged on an inſolvent act, for debt due before the 


4 


day. Barnes 61.] 


CAfidavit that A. and B. are indebted, is not ſufficient to 
hold them to bail. Barnes 70.] | 

[In debt on bond, if plaintiff does not produce the boad 
on motion, common appearance is ſufficient. Barnes 72. 

For penalty given by act of parliament. Barnes 80.] 

[On bottomry-bond, ſhip loſt; affidavits that it might hat 
been ſaved, more affidavits that it was wnavoidably loſt; common 
appearance. Barnes 89.)J : 

[ Duplicate of diſcharge under inſolvent act, intitles defendatt 
to common appearance. Barnes ioo, 102, 105-] 
{$0 a bankrupt's certificate. Barnes 101.] 8 

[If there is bail in original action, bail taken in action on the 
judgment ſhall be diſcharged. Barnes 107.] | : | 

[If bail bring error, on award of execution againſt them 0 


recognizance in error, bail is not required. Barnes 194-] . 


[ Defendant arreſted at the ſuit of huſband and wite, action 


diſcontinued, defendant charged in cuſtody for the ſame ſum _ 


— 


WV 
cauſe of action, at the ſuit of huſband only;  ſuper/edeas, and 


.ommon appearance. Barnes 113. 
Plaintiff nonſuited in B. R. 1 action in C. B. for the 
fame cauſe; common appearance. Barnes 115. 

lf chere is not an ac eliam in the præcipe left with filazer, (though 
there is in the capias 5 common appearance. Barnes 117.3 


[ Defendant ſuperſeded, and then action diſeontinued, he can- 


not be again arreſted for the ſame debt, with a ſmall addition not 


uiring bail. Barnes 393-] 
"TIF chin removes his action by certiorari, defendant ſhall be 


diſcharged on common bail. Barnes 399.] _ 5 
lf drawer of promiſſory note is ſued by drawee, and alſo by 
indorſee, common appearance in each. Barnes 403. | 

[Plaintiff ſhall loſe his ſpecial bail where he declares differently 
from his wiit; as, if the writ is in his own right, and he de- 


clares as executor, ally v. Tipping, P. 10 G. 3. 3 Will. 61.] 


But where the debt, or damages ig an action of debt, detinue, 
treſpaſs for taking of goods, action upon the caſe, (except for 
lander,) amount to 20), ſpecial bail ſhall be required. 

Go, in debt to rol. or more. Pr. Reg. 72. 

50, in debt upon bond. N 8 

Though it be dated twenty years before. 1 Sid. 63. 

Though there was a compoſition with other creditors, which 
biuds the plaintiff if well made; for perhaps it was not regularly 
made. 1 Sal. 99. Lord Raym. 383. . 
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(K. 4.) 
When ſpe- 
cial bail. 


Though the obligation was by durels, or upon an uſurious con- 


tract; for that ſhall be tried. 1 Sal. 100. 

Or, for money won at play. bid. | 

So, if a defendant be outlawed, ipecial bail ſhall he required 
hefore error allowed for reverſing it, by the 2. 31 El. 3. BR. 
Lit. zo i. | SEA 

But by the /. 4 & 5 V. Me 18. ſpecial bail before reverſal 


of the outlawry ſhall be required only where the court directs. 


And if a ſpecial bail was required before the outlawry, it 


ſhall now be ſo afterwards; otherwiſe, not. Sal. 496. 
So, if an executor or adminiſtrator has been guilty of a 
- devaſlavit.. 3 Bul. 317. 1 Sid. 63. 1 Lev. 39, 245. 1 Sal. 
98. $98 | CR | 
So if there be a general judgment againſt an executor or admi- 
niſtrator, and he brings error: he ſhall find ſpecial bail within 
3 Jac. 8. R. 1 Sid. 368. 1 Lev. 245. | 
50, where a cauſe is removed by habeas corpus, or certiorari, 
Ipecial bail ſuall be given. 1 Lev. 268. | 
Though the cauſe of. action be of leſs value than requires bail 
in the ſuperior court. lid. | 3 \ 
So, ſpecial bail was required in trover, removed out of an 


inferior court, though the merits appeared againſt the plaintiff. 


Lord Raym. 767. * . | | 
* Aud the court will exomine whether an action be bailalle, 
though removed from an inferior court by ha. cor. but will diſ- 
| | | charge 
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But he may be charged in execution, after jud 
tained in the ſecond 3 Cowp. 72. wagen oh. 
[If defendant diſcharged on the inſolvent act, promiſes he 
wards to pay the debt, and is arreſted thereupon, he ſhall be al. 
charged on common bail. Turner v. Schomberg, 7. 18 C. , 
Str. 1233-] ; 
[So a bankrupt, who after his certificate allowed, promiſes 
payment of a debt due before the bankruptcy. Bailey v. Dilln 
H. 32 G. 2. 2 B. N. 736.] \ | s 
[A judgment or decree in a court in France for damages, fy; 
a malicious proſecution, does not raiſe a debt here to hold tg 
ſpecial bail. De Balſe v. Mackenzie, M. 19 G. 2. Str. 1243 
[An affidavit made by plaintiff three years before on hi; zoing 
abroad, is not ſufficient to hold to ſpecial bail. Collier v. Hyy, 
F233 6. 2. N. 1.) 


[If a judgment is in treſpaſs for above 100. or if the judgment 
is not for original debt or ſum above 100. defendant ſhall not be 
held to ſpecial bail in an action on ſuch judgment. Creſty v, 


Kell, H. 19 G. 1. 1 Wilſ. 120.] N 
* Nor on a promiſe to pay the debt and coſts amounting 
to more than that ſum. Cowp. 128. * | 


[A ſeijeant in the guards cannot be arreſted for a debt under 
10l. by proceſs of the palace court. GoodalPs Cafe, P. 21 G.1, 


1 Will. 216.] | 


[If plaintiff in original action has ſpecial bail, and waires it 


(as, by declaring in another county) he ſhall not have bail in an 
action on the judgment, and if it is taken, the recognizauce ſhall 
be diſcharged. Crutchji:!d v. Seyward, P. 32 G. 2. 2 Vi. 93. 
Barnes 116.] 


In action for malicious proſecution, where plaiatiff was ac- 


quitted on flaw in indictment; Barnes 76, otherwiſe for falſe im. 


priſonment.] 8 


[One diſcharged on an inſolvent act, for debt due bfore th 


day. Barnes 61.] 


CAfﬀdavit that A. and B. are indebted, is not ſufficient to 
hold them to bail. Barnes 70.) | 
[In debt on bond, if plaintiff does not produce the bol 
on motion, common appearance is ſufficient. Barnes 72. 
For penalty given by act of parliament. Barnes 80.] 
[On bottomry-bond, ſhip loſt; affidavits that it might hart 
been ſaved, more affidavits that it was unavoidably loſt; commoi 
appearance. Barnes 87.] | | ES 
[ Duplicate of diſcharge under inſolvent act, intitles defendaat 
to common appearance. Barnes 100, 102, 105-] 
So a bankrupt's certificate. Barnes 101.] | 
Cf there is bail in original action, bail taken in action on the 


Judgment ſhall be diſcharged. Barnes 107.] 


lt bail bring error, on award of execution againſt them on 


recognizance in error, bail is not required. Barnes 194-] | 


[ Defendant arreſted at the ſuit of huſband and wife, wy 
diſcontinued, defendant charged in cuſtody for the lame m_ 


0 
cauſe of action, at the ſuit of huſband only; Superſedeas, and 


common appearance. Barnes 113.] 


| [Plaintiff nonſuited in B. R. brings action in C. B. for the 


{ame cauſe ; common appearance. Barnes 115. ] 


[If chere is not an ac eliam in the præcipe left with Z/azer, (though 


there is in the capias ; common appearance. Barnes i117.] | 
[ Defendant ſuperſeded, and then action diſcontinued, he can- 


not be again arreſted for the fame debt, with a ſmall addition not 


requiring bail. Barnes 393-] | 


[If plaintiff removes his action by certiorari, defendant ſhall be 


diſcharged on common bail. Barnes 399. ] 5 
lf drawer of promiſſory note is ſued by drawee, and alſo by 
indorſee, common appearance in each. Barnes 403. | 

[Plaintiff ſhall loſe his ſpecial bail where he declares differently 


from his writ ; as, if the writ is in his own right, and he de- 


clares as executor. ally v. Tipping, P. 10 G. 3. 3 Wilſ. 61.] 


But where the debt, or damages ig an action of debt, detinue, 
treſpaſs for taking of goods, action upon the caſe, (except for 
HJander,) amount to 201. ſpecial bail ſhall be required. 

Zo, in debt to 10. or more. Pr. Reg. 72. 

50, in debt upon bond. | | 

Though it be dated twenty years before. 1 Sid. 63. 

Though there was a compoſition with other creditors, which 


biuds the plaintiff if well made; for perhaps it was not regularly 


made. 1 Sal. gy. * Lord Raym. 383. * 


(K. 4.) 
When ſpe- 


cial bail. 


Though the obligation was by durels, or upon an uſurious con- 


tract; for that ſhall be tried. 1 Sal. 100. 

Or, for money won at play. TIid. . 

So, if a defendant be outlawed, ſpecial bail ſhall he required 
before error allowed for reverſing it, by the ff. 31 El. 3. NR. 
Lit. 3et. | „ 

Bar by the /. 4 & 5 MV. M. 18. ſpecial bail before reverſal 
of the outlawry ſhall he required only where the court directs. 

And if a ſpecial bail was required before the outlawry, it 
thall now be ſo afterwards ; otherwiſe, not. Sal. 496. 

So, if an executor or. adminiſtrator has been guilty of a 


devaſtavit. 3 But. 317. 1 Sid. 63. 1 Lev. 39, 245. 1 Sal. 


98. 1 Vent. 355. 


So if there be a general judgment againſt an executor or admi- 


niltrator, and he brings error: lie ſhall find ſpecial bail within 


3 Jac. 8. N. 1 Sid. 368. 1 Lev. 245. 


So, where a cauſe is removed by habeas corpus, or certiorari, 
Ipecial bail ſuall be given. 1 Lev. 268. | 
Though the cauſe of action be of leſs value than requires bail 
in the ſuperior court. Il. 
So, ſpecial bail was required in trover, removed out of an 
inferior court, though the merits appeared againſt the plaintiff. 
Lord Raym. 567. * | 
Aud the court will examine whether an action be bailalr, 
though removed from an inferior court by ha. cor. but will diſ- 


charge 


z 


B A 1 1. 


charge defendant on common bail, unleſs the cafe be mat: 
— 2 Bl. Rep. 886. N manifelt 
So, where the plaintiff has privilege ; as, an attorn bo, 
Pr. Reg. 68. But now an attorney that ſues for fees ſhall no 
have ſpecial bail, if the cauſe of action does not Otherwiſe te. 
quire it. Pr. R. 74. By the f. 13 Car. 2. 2. Upon an 1. 
reſt by attachment of privilege, bail may be required abore 101 
So where the damages are uncertain, the juſtices at their dl. 
cretion may grant ſpecial bail: as, in battery, if it appears to 
be outrageous. Pr. Reg. 72. 1 Sid. 276, 307. 
And no counter affidavit ſhall be allowed to leſſen the hat 
directed by a judge for an aſſault. 1 Black. Rep. 192... 
In a conſpiracy, or, falſe impriſonment. ; 
In ſlandering of a title; or, ſcandalum magnatum, Roy. 14. 
2 Mod. 215. R. 3 Mod. 41. A 
In other action upon the caſe. Semb. 1 Sid. 276. 1 Le, zz. 
In covenant, the bail ſhall be proportioned to the breach 
aſſigned. 1 Sid. 63. 5 | 
So, in debt upon bond for performance of covenants, 1 C 63. 
1 Sal. 100. 1 £ = | 
But in debt on bond conditioned for indemnification, Gr. 
the defendant ought not to be held to bail for the penalty, but 
only for the amount of the damages incurred. Doug. 449, 450.* 
So, a priſoner diſcharged by the ſtat. of inſolvent debtors, 
ſhall find ſpecial bail, if he be afterwards arreſted for a ſum 
above 102). R. Mod. Ca. 301. „ 
So, after a capias in withernam, if the defendant plead nn 
cepit, he may be admitted to ſpecial bail. Sal. 581, 2, 
So, if the principal does not appear at the return of the pro- 
ceſs, the bail- bond for appearance ſhall not be diſcharged, til 
ſpecial bail be given to the action. 1 Sid. 386, - 
So in debt upon a recognizance of bail, ſpecial bail ſhall be 
given. Per 2 J. 2 Mod. Ca. 237. 1 | 
By the /. 12 G. 29. in an action above 100. the plaintiff ſhall 
make affidavit of the cauſe of action, and the ſum ſworn to hal 
be indorſed on the proceſs, and the ſheriff ſhall take bail for 
no more. 52 
If the plaintiff requires ſpecial bail, he ought to give notice of 
it to the defendant's attorney. Pr. Reg. 70. 
And notice by his attorney is ſufficient, though the roll be not 
marked. Pr. Reg. 71. LE | 
Aud if no notice be given, nor the roll marked before common 
bail filed, ſpecial bail ſtrictly cannot be required. Pr. Reg. 73. 
And the marking the roll, was only to ſhew the value of the 
action, which did not appear in the /atitat ; but now, fince the 
4. 13 Car. 2. 2. it is not neceſſary ; for it is now expreſſed in 
the ac etiam. Pr. Reg. 74. e 3 
And now, if it appears by the ac etiam that ſpecial bail is te- 
qui ed, the defendant, or his attorney, ſhall give notice to thc 
dis bail. Mod. Ca, 24. Aker 


apr or his attorney, of the names, abode and vocation of 


13 


hail, Mod. Ca. 24. 1 Sal. 99. | | 
If he does not except do, or does accept the bail, the attorney 


cho put it in, ſhall file it in 20 days after acceptance, on pain of 
400. By rule Trin. 13 Car. 2. B. R, Vide Rules and Orders of 
B. R. 26. „ 7 i | 

If he takes exception, the defendant muſt juſtify them in 
court, or change them within a convenient time upon notice ; for 
the court requires an offidavit of notice, but there is no ſet time 


for it. Mod. Ca. 24. 


2 Bl. Rep. 758.“ . ; | : | 
Or, by conſent, the defendant may juſtify them at a judge's 


chamber. Mod. Ca. 24. 


Rep. 1064.“ 


So in error, the defendant ought to except, and give notice 


clerk of the errors. Mod. Ca. 230. | ; 


230. 5 : | 
Tf Although plaintiff has been non pros'd in a former action for 
want of a declaration, yet defendant ſhall find ſpecial bail to a 


ſecond action. Turton v. Hayes, T. 7 G. Str. 439. | 
[In debt on a judgment, though defendant might have pleade 


Str. 477. 


for coſts of a nonſuit. 2 Bl. Rep. 1274." | | 

So where a cauſe in which defendant has been held to bail, 
1s referred to arbitration, and the arbitrator awards to plaintiff a 
ſum exceeding 101. defendant may be held to bail again in an 
action on the award. 2 Term Rep. 756.* 

On a contract to re-transfer ſtock borrowed. Adams v. Yerells, 
H. 8 G. Str. 497. | ; | 

(In an action on a judgment ſpecial bail may be required; but 
if plaintiff bring ſecond action on the ſecond judgment, it ſhall 


court will grant ſuperſedeas.on the two firſt actions. [bid.] 


debt upon a judgment. 1 Black. Rep. 506. * 3 
en debt on judgment, the defendant may be held to bail, if 
no bail given in the original action, not withitanding error brought 
on the original action and bail thereon. 2 Bl. Rep. 768.* 

But bail ſurreptitiouſly put in are as no bail, and cannot ſur- 
render. Id. 11 79.* 
So an attorney may be ſpecial bail in order to ſurrender, though 
he cannot juſlify. Id. 1180.“ | | 


Val, or countics palatine, on proceſs frum Meſiminſter Hall, 


dier notice, the plaintiff has 20 days to make exception to the 


„But bail who ſurrender their principal need not juſtify, 


o in vacation, for neceſſity; but then he ought afterwards, 
to juſtify them in court the next term. Mod. Ca. 24. 2 Bl. 


thereof in 22 days; and the exception ſhall be entered with the 


And he ſhall alſo ſerve a rule before execution. Mod. Ca. 
bankruptcy to the firſt action. Combs v. Blackall, M. 8 G. 


80 in debt on judgment by defendant in the original action 


not. Chambers v. Rebinſon, M. 1 G. 2. Str. 782. And the 


No bail is requiſite on error of a judgment in an action of 


A debt of 200. muſt be ſworn to, to hold to ſpecial bail in 


notwithe _ 
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notwithſtanding 12 G. c. 29. Smith v. Dudl T7 
Str. 1102. Barnes 89. | vlg, M. 1 6. 1, 

[Leaving notice of the names, c. of the ſpeci | 
the party's door, is in no mk ſufficient. 2 = h, Þ 
4 JI 0 


7 _ B. R. H. 28. 5 [ 
[If notice is not given, but after bail put in plaintif inan; in 
after the perſons, and declares himſelf fatisfied Leven "= wa: 
the * as if he had notice before. Zbid.] . Sir 
IIf one ſues on fat. 9 Ann. c. 14. for money w ; ( 
play, it ſhall be conſidered not as aa _ 3 1 wil 
he is intitlcd to ſpecial bail. Turner v. Warren, M. 11 4 tai 
Andr. 70. Str. 1079.] TI 23 
The affidavit to hold to bail in B. R. mult be poſitive, ws | 
not by way of inference; in C. B. they admit of a croſs af K 
from defendant, and a ſupplemental one from plaintiff to ſu h Al 
the defects of the firſt. 1 Term Rep. 716.*, — | 
[If the affidavit is, that defendant borrowed 2000. of plain. 0 
tiff on bottomry, which money is now due and owing to plan. 250 
tiff by virtue of ſaid bond, as thereby may appear, it is not ſufh. ind 
cient ; for the money may be paid, and not appear, Nor ſhall * 
plaintiff be permitted to make ſupplemental affidavit, but defen. 1 
dant ſhall be diſcharged on common bail. Heathcote v. Giflin , 
„ r | „„ nt 
[ Aſftidavit by a merchant in London, that defendant owes - 8 
plaintiff ſo much, as appgars by plaintiff's affidavit made in An. 1 
flerdam, which deponent believes to be true, is not ſufficient to 
hold te ſpecial bail. Rios v. Belifante, P. 17 G. 2. Hr. 120g. for 
Vanmorſell v. Julian, M. 22 G. 2. 1 Wilſ. 231.] pl 
| [Aﬀidavit;by a third perſon, that defendant is indebted toplain ” 
tiff, as appears by account, or by bill and indorſement or bond, , | 
under detendant's hand, not ſufficient. Anon. I. 19 C. 2. ; 
IViIſ. 121. Rollin v. Mills, T. 24 G. 2. 1 Wil. 279. fit ; 
v. Devereux, M. 26 G. 2. 1 Wilſ. 339. Ponp v. Ludvy: be 
ſon, 8 M. 65 5. Jennings v. Martin, MH. 4 C. 3. 3 B. M = 
1447: | 24 
Nor by an executor, that defendant is indebted as appears by ” 
teſtacor's books. Sr. 1219. Yet a ſupplemental affidavit that le * 
believes the debt to be due will be admitted in C. B. io hold to . 
bail. 2 Bl. Rep. 85%. 1 Term Rep. 84.* . | rv 
Nor by plaintiff's book-keeper that deſendant is indebted i 91 
plaintiff as he verily believes. Str. 1226. 1 
But an zſſidavit in trover, that defendants have poſſeſſc! fr 
| themſelves of divers goods, belonging to the plaintiff, and hav? 
refuſed to deliver them up; and that they or fome of them hate * 
converted them, Ec. is ſufficient to hold them to ipecial bail oh 
Comps. 529.* | 2 
[ But affidavit that deſendant is indebted to plaintiff, in 10 
& as he computes it,” is ſufficient. Mouliby v. Richardſon, 7. 33 wh 
S303. 215. M1032] - 3 
* Affidavit on the lottery àct 27 G. 3. c. I. ſhould ſpeciſ; 155 
nature of the offence, and aver that the defendant has incat 50 


lu 


1 

the forfeiture 3 but the offence needs nat to be deſeribed circum- 
dantially; nor is plaintiff obliged to ſwear that defendant is in- 
gebe to him to the amount of the penalty. I Term Rep. 705.* 

[ Special bail ſhall be required before the reverſal of an outlawry 
in a perſonal action, if a proper affidavit is made, thongh there 
was noue before the outlawry. Serecold v. Hampſon, H. 16 G. 2. 
Str. 178. i 3-] 5 | : | 

Oa proper afidavit the writ may be marked for bail in trower, 
without order of a judge; for it is more an action of property, 
tian a tort. Catlin v. Catlin, T. 16 G. 2. Sir. 1192. WE. 


50 error on judgment in debt on bond, each bail muſt juſtify 
in the ſum recovered only, if it is double the ſum really due. 
Moor v. Lynch, P. 21 G. 2. 1 Will. 213] 

If the plaintiff's affidavit is poſitive ta the debt, no other affi- 
dit can be received to conttadict it. Thus if plaintiff in zrover 
2gainft cuſtom houſe officers for goods ſeized, ſwears they are 


indebted, they mult give ſpecial hail, though the goods are in the 
king's warchoule, and there is a ſuit in the excheguer for con- 


emnation. Emerſon v. Hawkins, M. 26 G. 2. 1 Wil. 335. 


* Doug. 450.80 


2 IVil. 6g. Barnes 159. ] : 

[Afidavit that defendant is juſtly indebted, (by flip of the pen 
for is,) is no affidavit at all, and ſhall not be made good by ſup- 
plemental affidavit, (as it might if the firſt was an affidavit but 
omitted a neceſſary circumitance,) and defendant ſhall be dif. 
charged on common bail. Reels v. Groneman, H. 4 G. 3. 
2 Wilf. 224.) | | | 


[ If defendant gives ſpecial bail, and plaintiff declares in caſe, 


when it ſhould have been in covenant, by miſlabe, (the writing 


bring a deed, having been executed in Ireland, where no ſtamps 


are neceſſary,) and diſcontinues on payment of colts, and brings 
lecond writ for the fame cauſe of action, defendant ſhall give 
ſpecial bail. Bates v. Barry, T. 8 G. 3. 2 Will. 381.] 


[There mult be ſpecial bail, on action for forfeiture of 2001. 


for having unſealed wrought ſilk, contrary to 26 G. 3. c. 21. 
And affidavit that plaintiff has caufe of action againſt defendant 


for 2021. forfeited by him for ſo much fiik, Cc. is ſufficient. 


The act requires no affidavit. Rex v. Rebord, M. 5 G. 3. 3 B. 
M. 1569.] | g | 
{On an order of a judge, defendant may be held to. ſpecial 
bail, on an action for criminal converſation 3 and the court will 
bot enter into the merits, before trial, in order to diſcharge bail. 
Barnes 61.] EI 
Special bail for damages ſworn to for deſtroying hop-poles z 
without judge's order. Barnes 65.] 
For not dancing according to articles. Barnes 67.] 
Ulf there is a joint affidavit againſt two defendants, they can- 
m held to bail on it ſcverally, on ſeparate actions. Barnes 
70. „ . . 


If 


[Bail-bond taken in more this double the ſum ſworn 10 is 
not void by fat. 12 G. 1. c. 29. Norden v. Horſley, P. 30 G. 2. 
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Barnes 86.] - 


. 


[If a ſentence in a court in a foreign country, for 4.1, 
B. Oc. is reverſed by a ſuperior juriſdiction there, 4. hug 
held to bail here on that ſentence. Barnes 73. | 
[Special bail may be required on a ſecond action on 2 
when plaintiff had been nonſuited in a former action. 7j;4 
The affidavit of an infamous perſon, who had been tranſporti 
for picking pockets, and condemned for returning, not ſuffcien 
to hold to bail. Barnes 79.] | 
Vet the affidavit of one convicted of perjury was held ſufficient 
Barnes 116.] : | EE 
In debt, aſſumpſit, trover, covenant by ac etiam, bail is of 
courſe ; treſpaſs, detinue, ſpecial action on the caſe, or of cove. 


| nant, at diſcretion; for words none, unleſs ſlander of title 


Barnes 80.] | | 
[In covenant, bail only where damages can be reduced to 2 
certainty : and on bond to indemnify, plaintiff muſt ſwear hoy, 


and how much, he is damnified. Barnes, 108, 109.] 


[Afidavit of plaintiff 's attorney, that money appears due on 
bond, and defendant acknowledges it, ſufficient. Barnes 82. 
IIf defendant is ſuperſeded by ſurprize, he may be again held to 
bail for the ſame debt. Barnes 62.] 8 5 

L There muſt be bail on an action on a judgment brought after 
error brought, and bail therein. Barnes 71.] . 

[If defendant arreſted on latitat removes himſelf to the Plet, 
and plaintiff declares againſt him there, there need be no new 


. affidavit. Barnes 75. 


[Defendant ſhall give notice of juſtifying bail two days before 


day of juſtification, excluſive of Sunday. Barnes 82, 303. 


| *Notice on Saturday to juſtify on Monday is not good, it mul 
be for Tueſday.* „ . 
Bail on action for meſne profits, after recovery in ejectment. 
Barnes 85. ] | . 
[On agreement in writing, to deliver goods, or forfeit 100, 
[There muſt be poſitive affidavit of debt due to a bankrupt's 
eſtate, unleſs bankrupt refuſes to make it. Barnes 91. 
_ FAfﬀidavit by aſſignees of bankrupt, as appears by bankrupt's 
laſt examination, and, as we believe, is ſufficient. Barclay ». 
Hunt, M. 7 G. 3. 4 B. M. 1992.] | 3 
Cor as appears by bankrupt's books, and, I believe, for ſwear- 
ing to belief, is ſufficient for executor, adminiſtrator or aſſignee 
of bankrupt. Tonna v. Edwards, H. ꝙ G. 3. 4 B. M. 2283. 
[ But if any words render affidavit unpofitive ; as, defendant s 
indebted for ſo much received, for which he has not accounted, 
common bail. Champion v. Gilbert, T. 75 C. 3. 4 B. M. 2126. 
[Affidavit of debt, as appears by account, is made good by dee 
fendant's acknowledging the account. Barnes 100.] - 
[On debt on judgment in inferior court, there muſt be ball 
though there was bail below. Barnes 94. bust 


BY: 

[Bail cannot juſtify at judge's chambers, but by ' conſent ; 
therefore if exception is in vacation, they have four days in term 
to juſtify. Barnes 110, 111, I15.] | 


[Bail reſiding in the country, may juſtify by affidavit (if plain. : 


tiff does not oppoſe.) Barnes 102.] 


[On rule to bring in body in ſix days, juſtification before judge 


is ſufficient, if plaintiff does not except. IBid.] 
lf cauſe of action accrues after bankruptcy, and the money 
is to become due on a contingency, (as if A. undertakes to in- 


demnify B. and B. is not damnified till after commiſſion againſt 


4.) defendant muſt give bail. Barnes 113.] 


cannot be made on the ſame ftamp. Barnes 115.) | 
[The ſheriff is not to bring the body into court on the com- 


Afidavits of different plaintiffs againſt the fame defendant, 


mon rule, if he has a bail-bond ; bail above muſt be perfected; 


if deſendant is in cuſtody, plaintiff muſt declare againſt him in 
cuſtody of ſheriff, if he would remove him it muſt be by habeas 


corpus ad rp. Barnes 400.] f 


ln debt on judgment for 100. (including coſts) though original 
debt under 10%. C. B. requires ſpecial bail, B. R. only common. 


Belilber v. Gibbs, T. 7 G. 3. 4 B. M. 2117. | by 
[If after bail juſtified, plaintiff not diſeloſing this by ſide· bar 


rule, diſcontinues and brings new action, the court will dif. 


charge the ſide-bar rule. Belchier v. Ganſell, M. 10 G. z. 
4 B. M. 2502. | 

[Landed property in Jamaica does not qualify to juſtify, be- 
cauſe not ſubje& to the proceſs. Boddy v. Leyland, H. 10 G. z. 
4B. M. 2526.] | 


[A. gives bond conditioned that B. pays rent of land in Jre- 


land, affidavit of arrears due, is ſufficient. Long v. Linch, H. 
11G.3. 3 Wi 154] 


[(K. 5.) Remedy for infafficient Bail. | 


By the /. 23 H. 6. 10. If the ſheriff returns a cepi corpus, or 
reddidit ſe, he ſhall have his priſoner at the return day, as be- 


fore the act. + | ; 

And if he has not, the ſheriff ſhall be amerced by the court, 
upon a rule given to bring in the body. Compl. Att. 3 11. 
1 Sal. 99. TO | 
And he is liable to an action, as well as to amerciaments. 
Per Holt. Ld. Raym. 42 5.* | | 

All rules on ſheriff of London or Middleſex to return writs, or 
bring in the body, ſhall be to do it in four days after ſervice. 
Barnes 294. ; | | . 

The ſheriffs of London and Middleſex ſhall be obliged to return 
their writs, and bring in the body in four days (inſtead of fix as 
formerly.) General rule, T. 6 G. 3. 3 B. M. 192 1.J : 


Therfitſt amerciament ſhall be 40s. And if he has not the _ 


body then, the plaintiff ſhall have an habeas corpus. Comp. Att. 
311, | | 
If 
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feited the plaintiff may ſue it in his own name, but the court 


feazance to the bail-bond. | 


pearance day of the return of the writ. 2 Bl. Rep. 100g.“ 


.  theſperil of the ſheriff that he takes one bail, and it is ſufficient if the party r- 


Fs 0. 


If he does not return the habeas corpus, he ſhall be ahibree? 
If he returns, languidus in priſond, the plaintiff ſhall have 
ces iecum licet Ianguidus. Ibid. 5 DOE 

If he till makes default, the amerciaments ſhall be ener. 
and repeated totier guoties, and he ſhall be eftreated into the 
crown office, and ſo into the exchequer. Mid. 

If there be an exception to the bail, and they be not juſtife! 
there ſhall be an amerciament againſt the ſheriff, notwithilandiug 
— „„ 

Though the bail to the ſheriff be offered to the court. Pr H 
„ 8 | 72 

[If the ſheriff takes one ſurety in a bail-bond, it is enouph, 
Cook v. Brockhurfl, T. 5 G. 2. Fort. 369. Sed. 9. ). infra, 
Barnes 60.] (a) | : | 

[If there is only one perſon bail, and he ſurrenders defendant, 
the render is inſufficient to excuſe the ſheriff. Barnet 60. 

[ Proceedings againſt the ſheriff ſhall not be diſcharged, though 
the bail was ſufficient at the time of taking it. Barnet 80.) 

[If bail is juſtified after plaintiff applies for attachment agaiuſ 
ſheriff, he ſhall pay coſts. Barnes .8c.] 5 

[If bail is not perfected till after plaintiff is intitled to attach. 
ment againſt ſheriff, he ſhall pay coſts of application againft him, 
Ba, nes g8.] 5 1 

But though the rule to bring in the body be expired, yet if de- 
fendant juſtify bail, before plaintiff moved for an attachment 
againſt the ſheriff, it is in time to prevent the attachment, and 
if an attachment be afterwards obtained it will be ſet aſide with 
coſts. Thorold v. Fiſher, Bl. Rep. C. B. Eaft. 1788, 9.“ 

But the moſt uſual way is, that the ſheriff aſſigns the ball 
bond to the plaintiff. | | 

And by theft. 4 & 5 Ann. 16. At the requeſt and colts of 
the plaintiff he ſhall aſſign it to him, by indorſing it under his 
hand and ſeal in the preſence of two witneſſes, which may be 
without ſtamp, ſo as it be flamped before ſued ; and when for- 


may by rule give relief to the plaintiff or defendant, or to the 
bail as is reaſonable ; which rule ſhall be in the nature of a be- 


[After verdi& on bail-bond, defendant may have leave to fie 
bail in the original action, on circumſtances. Barnes 74-] 
* Bail-bond cannot be put in ſuit till after 4 days from the 2p 


[If the fourth day is Sunday, the bail-bond cannot be aſſigned 
till after Monday. Bullock v. Lincoln, M. 5 G. 2. Str. gif 
*Id. 182.]* | : — 


(a) Note; There is no repugnancy between this caſe and the next: it ia 


pears by putting in bail to the action, but as this muſt be done before {ute 
render, there mult of neceſſity be two to ground the ſurrender upon. 


[3 


11 
Bail bond well aſſigned, four days after writ returnable, though 
Sunday intervening be one. Anon. E. 4 G. Str. 86. Vide poſt 


contra. | . "M8 . 
If there are not two witneſſes to the aſſignment, it is void. 


Neat v. Mills, M. 9 G. 2. Fort. 371.) | 


*[But* in action on bail-bond affigned to plaintiff, it is not 
neceſſary to aver that the aſſignment was atteſted by two credible 
witneſſes, nor to ſet forth their names, nor to make proſert of 


the aſſignment. Ledſe v. Box, H. 19 G. 2. 1 Will. 121.] 
Action on the bail-bond muſt be in the ſame court as the 
original action, though the bail is an attorney of another court. 
Morris v. Rees, M. 13 G. 3. 3 Wilſ. 348. unleſs on ſpecial 
circumſtances, and if brought in another court, proceedings ſhall 
be ſet alide. 3 Bur. 1923. Barnes 92. ]* | 
| {The defendant ſhall not traverſe the arreſt of the principal ; 
| for it would avoid all bail-bonds civilly taken, without expoſing 
the party by an arreſt. Iatkins v. Parry, T. 7 G. R. on demur- 
rer, Hr. 444+ Semb. alſo on Sci. Fa. Watkins v. Marfh, T. 7 G. 
Fort. 264. Haley v. Fitzgerald, M. 12 G. Str. 643.] 

[If the declaration alledges that the hail-bond was aſſigned by 
the ſheriff according to the ſlalule, it is fufficient, though it does not 
fay by indorſement under hand and ſeal, in preſence, Oc. 
Lliſiin v. Morgan, IM. 3 G. 2. Ld. Raym. 1564.] 

If bail. bond is ſaid to be aſſig ned to the ule of plaintiff, it is 
well. Fort. 369.“ | | 5 

Where plaintiff might have had judgment againſt the original 


defendant, bail Beloæv are liable for the le debt and coſts, and 


not barely for the ſum ſworn to. Cowp. 71.“ 
A bail- bond is not void though the debt is not ſworn to, or the 


writ marked, or the bond taken in too large a ſum, though ſheriif 


and perhaps plaintiff are puniſhable; it is therefore not neceſſary 
to ſet forth theſe things in declaration on the bail- bond. JW/hijtard 
Wilder, P. 30 G. 2. 1 B. M. 330. ] | 5 

[If it is averred that the money was not paid to plaintiff, it is 
enough without ſaying it was not paid to the ſheriff, for he has 
aſſigned it. Kendal v. Bromwich, P. 8 G. 2. afſirmed in exche- 
quer chamber. Fort 371.7] | | 

In an action on bail-bond, if the declaration ſets forth, that 
the capias iſſued out of term time, the bond, the arreſt, and the 
writ are void. R. on general demurrer. Ejlwicke v. Cooke, . 
26. 2. Ld. Raym. 1557. 

[If on exception to bail, defendant adds bail, but does not 
juſtify, plaintiff without excepting to them, may proceed on bail- 
bond. Barnes 74. i 

If the bail to the ſheriff become bail above, plaintiff's having 


taken aſſignment of bond does not waive exception, if they do not 


Jultify he may proceed on the bond. Barnes 90.] 

Formeily, if after regular bail put in, the plaintiff exaepted 
to them, it was a waver of the proceedings on the bail-bond. 
This practice having been objected to, as a ſerious hardſhip on 
the plaintiff, by forcing him if he did except to the bail above, to 

8 wave 
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1 Wil. 223. ] 


on bail- bond, may have a meſſenger to bring in the body of the 


1 Vent. 5 5, 85. 


F 


wave the benefit of the bail · bond, and if he did not to 5 
with bad bail, in caſe the proceedings on the bail. bond Rex . 
aſide, the court made a rule, that, in future, wherever the Fa 
fendant is guilty of a negle& in not putting in bail in due ti x 
by which the bail-bond becomes forfeited, the notice (in ak 
party means to put in bail in order to ſtay proecedingy on the 
bail-bond) ſhould be that he will put in and ſerſed bail on ſuch 
a day, analogous to the caſe where the ſheriff is ruled, who he. 

fore he can diſcharge himſelf, muſt give notice that he wil ut 


in and perſed bail: and in that caſe the plaintiff may oppoſe the Ma. 6 
bail in court without its being a waiver of the ball bond Ant 
Comp. 769.* 8 8 5 LR the ſhi 

[Plaintiff mult give notice in eoriting of exceptions to bail, or ſuretie 
he cannot proceed on bail-bond. Barnes 88. only a 

lf in debt on bail-bond, defendant pleads that it is void, and not dil 
there is a demurrer, and a fide-bar rule for ſheriff to return the El. 8 
writ z this rule cannot be ſet aſide till it is determined whe. EA 


ther the bond is good or not; if it is good, the aſſignment 


procur 
amounts to a return. Lord Brooke v. Stone, T. 21 C22 C. 1, 


ju this 


[After a cepi corpus returned on an attachment for want of aps 
pearance, and bail-bond aſſigned, plaintiff waving proceedings 


defendant. Cuthbert v. Adean, in Sc. M. 1721. Bunb. $2. 1 
[A plaintiff proceeding on bail-boad for want of juſtification, fuch b 
may deliver declaration in an original action, as de beneeſſe, but if the co 
he demands a plea it is waiver of exception to bail, and proceedings tbe de 


on bond ſhall be ſtopt. Barnes 92.] 8 Ld. R 
And after the aſſignment accepted, the plaintiff ſhall not pro- 
_ with the amerciament agaialt the ſheriff. Per Holt, Mod. 
a. 122. 
But an action upon the caſe does not lie againſt the ſheriff for the gat 
taking inſufficient bail; for by the ſtatute he was compellable to | 
take ſureties. R. 1 Rol. 92. J. 55.93. J. 25. 807. I. 50. K. remove 
Cro. Fl. 624. 460. Mo. 428. R. 2 Sand. 60. R. 1 Sid. 23, 439 
R. 1 Mod. 244. 2 Mod. 83. R. 1 Lev. 86. 
Though the defendant does not appear at the day. Per Hol, 
Mod. Ca. 122. | 5 . 
Though the party will not accept them. 1 Sal. 99. | 
Yet if the defendant demurs to the declaration in ſuch action, 
it will be againſt him; for it is a private act, and the. defendant 
ought to plead the ſtatute, and that he took ſufficient ſure- 
ties purſuant to it. R. Cro. El. 460. Mo. 428. Seb. Fa 
Cro. El. 624. R. 2 Sand. 155. R. 1 Sid. 23, 439 N. 1 ü 


» This has lately, on good grounds, been held a gub Ha 
lic act, and that there is no occaſion to plead it. 2 Tern 11 
Rep. 569.“ 8 ö Ko 

And in ſuch plea the ſufficiency of the ſurety is not traverſable. * 


R. 1 Mod. 228. 


And bo re 


1 


| And an averment in theſe words, (ijfdem A. & B. Jabeni- 
hu ſufficientia) is ſufficient as well as quod habuerunt. N. 


2. Sand. 60. 8 
80 an action for an eſcape does not lie againſt the ſheriff, if he 


2 Had. 180. 1 Mod. 228. | 


Mo. 636. . 
And though the /f. 23 H. 6. ſays, that bonds in other form to 
the ſheriff, by colour of his office, ſhall be void, yet a bond by 


only avoids bonds taken in other form than the ſtatute preſcribes, 


El. 808, 852, 862. Mo. 636. 


procure his diſcharge, to put in bail or pay-the debt, is not with- 


in the action, and not to the ſheriff, 1 Term Rep. 418. * 

Yet a bond to appear in a plea, or at a place, different from the 
return of the writ, is void. R. 1 Vent 233, 4. Vide Pleader, 
(2 W. 25.) 1 | 


ſuch bond, that the bond is void by the proviſions of the ſtatute, 
the court on motion will arreſt the judgment, after verdict againſt 
the defendant on a plea of non s/f fadtum. 2 Term Rep. 56g. Vid. 
Id. Rayn. 353. * | OR 

So if the judges in an inferior court take inſufficient bail, an 
(tion upon the caſe does not lie againſt them; for they do it as 
jadges, and not as gaoler, though they alſo have the cuſtody of 
the gaol, R. Hutt. 120. I | | 

But if the bail in the inferior court, upon an habeas corpus to 


cnt, to be bail in the ſuperior court, an action upon the caſe lies 
agent them. K. Cro. El. 714. Vide in Action udgn the Caſe for 
pt (A. 4.) . . 3 


(k. 6.) Remedy for refuſing Bail. 
But if a man refuſe bail, when he ought to take it, an action 


. 1 Leo. 189. 8 
So an action upon the ff. 23 H. 6. 10. for 40. by any one 
ju tam, Oc. Cro. El. 76. | | | 
Or an * upon the ſame ſtatute for treble damages, by the 
darty grieved. | | N 
But a refuſal of bail does not ſubject him to a falſe impriſon- 
bent, R. Cro. Car. 196. R. 2 Mod. 3 1. | 
Aud there ſhall not be an action upon the caſe againſt the bailiff 
bo refuſes, but againſt the ſheriff, 2 Mod. 32. | 


Vu. * 8 ( at 


takes inſufficient bail, whereby the defendant goes at large. R. 


So an action does not lie againſt the ſheriff by the 
bail, for taking him as bail, when he had no freehold. R. 


ſuteties, who are not ſufficient, is not void by this ſtatute ; for it 
pot different in matter. Semb. cont. Cro. El. 672. R. acc. Cro. 


And the undertaking of the defendant's attorney, in order to 


in this ſtatute, becauſe the undertaking is given to the plaintiff 


* If it appear in a declaration by the aſſignee of the ſheriff on | 


remove the cauſe, procure others whom they know to be inſuffi- 
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pon the caſe lies againſt him. R. Cro. Car. 196, R. 2 Med: 31. Vid, an 
| ; (F. 5.) 


bail liable only pro tanto; this queſtion however had a ſolemn dilcube 


„C TSS 
(I) At what Time Bail ſhall be alluwed 


AIL may be given generally, upon a appearance by the 


F defendant. | = I 
But where the defendant comes in cuſtody, generally, he fy fret 
not be admitted to bail, till the return of the writ, | be li 
As if he be taken upon a capias in withernam in an l. R. 
mine replegiundo, he ſhall not be bailed till the writ be re. A 
turnable, and a declaration demanded, and non cepit pleaded, writ 
. 8 4 ſl 
So in an appeal, the defendant ought not to be bailed till the thoug 
return of the wiit. Sal. 582. EO | | vill e 
(M) How far the Bail ſhall be liable. * 
F common or ſpecial bail be given in B. R. by the courſe of Kr. 1 
the court, it ſnall be common bail to any other action 2painf If 
ine ſame defendant in the ſame term. 4 nfl. 179. 2. Cru. 446, 1s rem 
1 Mod. 16. 2 She. 183, 335. (a). 5 reman 
So if bail be filed the laſt day of the term in J. R. and the court 
bill be any day of the ſame term, the bail ſhall be liable upon i. 1 Sid, 
1 Rol. 333. l. 20. | ED | But it 
So the bail (hall be liable, though the plaintiff does not declare be inte 
within two terms, where he was ſtayed by injunction, if he de. Mo. 8 
clares after the injunCtion diſſolved. N. 3 Mod. 274. lf 
So hail in B. R. being general, and not for a ſum certain, ſhall uvere, 
be liable for the whole condemnation, though the bail to the de nov! 
ſheriff was for a leſs ſum. Per Pemb, Ch. Juſ. and Szmdary. 7 
Shin. 70. TI. | (It 
 Tif the declaration and verii'& is for more than the bail is bound 2cually 
for, he ſhall be liable pro tanto. N. per cur. on confuleratio. Nall 0 
Martin v. Moor, H. 5. G. 2. Sir. g22.] o trial 
in aſſault to damage of 50c. bail jointly and ſeveral f. de firſt 
1407. verdict for 3ool. cach bail ſhall pay 1407. Barner 76. ou 
al, 1 
7 Note; this is ſtated in terms rather too vague and general; inthe ? 
1 1»ft. it is ouly ſaid, that any ſtranger may, in the ſame term, ſuc by du (N 
in any perſonal action, him that is by bail in the king's bench: the um 
that can be inferred from this, is, that every ſubſequent plaintiff may tare 
a common appcarance entered without the neceſſity of ſuing out pros | UT 
"The caſe in 1 .d. 16. is but a dium by Keil, That the courſe 1 ren 


court is, that if a man be brought in on a /atitat for 20!. bail is taken e diſcha 
no more, and yet he ſtands bail to all actions at the ſame party's ſuit; che : 
wiſe if a ſiranger bring an action againſt the defendant. And this u 
knowledged by Holt, Ch. F. 6 Med. 268. to have been formerly the f. 


and is there reprobated by him. But aſter the /. 13 Cer. 2. 6% 50 bai 
enacted, that no bail ſhould be required for more than 400. unleGsthe | writ of 
of action were expreſſed in the body of the writ, in imitation of that * d. R. 2 
it is ſaid in 6 Med. 266. a rule was made 22 Cer. 2. and ſound in * Nor th 
condary's book of that time, that in caſe of bail, if the recovery my be coſts 


„ 


more than was mentioned in the ac etiam, the bail ſhould not be vs 
aff in that action: ſubſequent to that rule, there are caſes _— 
cided ttridily according to the letter of it, and others which rende 


. R. 1 8 
uliament 
80 if b. 
urged, | 


Morin v. Moor. Str. 922, and was decided on principle that the 7 
Jon. 18 


be liable pro /anto, and not totally diſcharged. Dong. 30. 


2 


S & Ev 


% 


If defendant ſurrenders to a wrong priſon, whereby plaintiff 
ſoſcs a trial, the bail-bond is not diſcharged. Barnes 64. 

f judgment in the original action be for the defendant, and 
aſterwards reverſed in error, the bail in the original action will 
be liable, as well as if the firſt judgment wa For the plaintiff. 
K. 2 Cro. 95. Dub. 2 Fon. 96. | . 


And the bail is not diſcharged by removal of the record by 
writ of error. R. Mo. 850. = 


though bail above has been put in and perfected ; but if defendant 
will confeſs judgment, proceedings on the bail-bond ſhall be ſtaid, 
eren though defendant become bankrupt. Tatlock v. Swan, P. 
10 6. 2. B. R. H. 364. Merryman v. Carpenter. M. 20 G. 2. 
g. 1262.) | OE. | 

f there be bail in an inferior court, and afterwards the cauſe 
is removed by a habeas corpus, and bail filed in B. R. and then 
remanded by procedendo the ſame term; the bail in the inferior 
court will be liable, as if it never was removed. D. cont. generally. 


1 Sid. 313. R. cont. 2 Cro. 203. Tel. 120. Bro. Mainprize 6. 


be intended, where the procedendo was not the ſame term, N. 
Io. 836. 2 Bul. 286. Acc. 1 Rol. 64. 
(If plaintiff in the city court, declares in debt, on a conce//i 
vlvere, and the ſuit being removed and bail above, he declares 
* novo, in cale on promiſes, the bail are ſtill liable. Gunn v. 
Macthenry, T. 24 G. 2. 1 Will. 277. ] | | 

[If recognizance of bail on certiorari to remove indictment, is 
zfually forfeited by defendant's neglecting to go on to trial, it 
ſhall not be diſcharged, though defendant has ſince gone on 
o trial, and been acquitted ; and though coſts againſt him for 
be firit neglect have been taxed, and he be in cuſlody on at- 
wo for non-payment. Rex v. Lyon, H. 4 G. 3. 3 B. 
al. 1461.7 . 


(XN) To what they ſhall not be liable. 


oth | UT if a cauſe be removed by haleas corpus, and afterwards 


* if it be remanded after the bail below diſcharged. 
Tel. 120. ; | 


do bail in an original action ſhall not be charged with coſts in 


5. R. 2 Cro. 636. R. Cro. El. 58, 8. 
Nor che bail upon error in B. R. of a judgment in C. B. for 
. ie colts in error in parliament upon a judgment affirmed in 
K. ! Sal. 95. for the party ſhall give new bail upon error in 
_ mt. 2 Mod. Ca. 79. | a 
uffre 90 if bail be given in a-ſuit by A. againſt B. they ſhall n 
3 A. declares againſt B. and auother jointly. K. 

on. 188, | | | 


[If a trial be loſt, the bail-bond ſhall ſtand as a ſecurity, even 


But it was R. acc. 2 Cro. 363. and ſaid there, that Bro. ſhall 


remanded by procedendo in another term, the bail below will 
e diſcharged, N. 2 Cro. 363. 2 Bul. 286. | 5 


fit of error, if the judgment be affirmed. R. 1 Rel. 335. J. 


ot be 


137 2 pe 80 | 
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y. A Ft; Is : 
80 if three men bring an action, and the defendant puts i 


bail, at the ſuit of fi our, they cannot declare. D. 1 Mad 4 — 
So if the party for whom bail is entered, be mi oh 

os bail ſhall not be charged. Semb. Cro. El. 224, oy pl = 
. 407. | | f 
Or the declaration and judgment be for a larger ſum thanwy fo . 


contained in the ac etiam. Mod. Ca. 266. 1 Sal. 102. „ 
the notes ſupra. L is 

So if there be bail in an action in comitatu Eborum, upon which 
the plaintiff declares in comitatu civitatis Eborum; though the judy. 
ment be right, and the action for the ſame ſum, and again the 
ſame perſon for whom bail was given, the bail ſhall not be liabl, 


K. 3 Lev. 235. | 1 T 
So in an action againſt A. and B. if bail be given by 4 80 
in Michaelmas term, and by B. in another term, they are nt the t 
chargeable. Semb. Lat. 183. Do there 
d Miſpriſion in the bail- piece, or reddidi ſe, ſhall not be amende 80 
to be conformable to the writ. Mod. Ca. 309. 1 Sal 
But the declaration may be amended, to make it agreeable to 
the bail. Mo. 407, © 1 
[If bail is excepted to, and thereon two others are put 
in and juſtify, the firſt ceaſes to be bail, and is not liable, 
Barner 104. ] 333 
[Defendant is arreſted in X. plaintiff declares in L. be lol 
his bail. Barnes 116.] | * 
| | CT | re 
(0) Tahat will be a Breach of the Recogni- on 
„„ Ao te 
| | Doug. 
F after a bail-bond for appearance, the principal ſurrenden 80 
himſelf to cuſtody before the day for appearance, but aſter- remov 
wards does not. appear, the bail ſhall not be excuſed, Sa. charge 
3 Med. 88. | | | 80 
If there be bail in C. B. and afterwards removed to B. R. filed, | 
and debt there upon the recognizance, it is ſufficient to lay tis 25. 3 
the principal did not ſurrender himſelf to the Fleet, without -ſajitg, Oth 
nor to the marſbal of R. K; 2 Gro. 98. 2 N. * 
If the plaintiff in error does not take out a ſcire ſana! ad os So 
diendum errores, the bail forfeit their recognzance ; for they upon r 
are bound, that the plaintiff do proſecute the error with et, the eſl, 
Ri R337 4 . Was re 
Or if he takes out a /cire facias, but does not deliver it 10 de and if 
ſheriff, R. 1 Rel. 337. l. 7. | but he 
Or does not aſſign errors. N. 1 Sid. 294. SF Ulf 
If a man, bailed upon an indictment, ſurrender himſelf to be taken « 
Fleet in diſcharge of bail in an action, and is afterwards C. & 
by Halleas corpus to B. R. and there eſcapes ; the bail ſhall of If 
be excuſed, unleſs he was ſurrendered in diſcharge of bu 1 fendan 
upon the indictment. 1 Sal. 105. 2 it appe 
Ulf one be taken up for a libel, and enter into recognizare” epa, 
appear the firſt day of term, ad reſpond. and not to depat, 1 Ade. 


1 


the attorney · general then exhibits an information; and then enters 
a nolle prof. on it, and on the laſt day of term files another infor- 
mation for the ſame libel and another, and on this laſt information 
defendant is convicted, if he does not appear his recognizance ts 


7 


forfeited. Rex v. -Ridpath. Fort. 358. 
[ Recognizance is forfeited on the return of ca. /a. Barnes 106. ] 


) Ulhat not. 


UT if che party appears at a ſubſequent day in the fame 
term, the bail-bond is not forfeited. R. 1 Broonl. 74. 
Thought he iſſue be upon comperuit ad diem. 1 Brownl. 74. 

So if the condition be for an appearance at Weſtminſter, and 
the term being adjourned to St. Alban's before the day, he appears 
there, R. Mo. 430. DES 

So if he puts in common bail, he ſhall plead comperuit ad diem. 
| 1 Sal. 8. | 1 


O pow the Bail ſhall be relieved. 
| (Q. 1.) By Act of the Court, 


upon motion, Mod. Ca. 22. „ 

* $0 where defendant. becomes a peer pending the action. 
Doug. 45. 8 3 

So where the bail have continued for many years, upon a cauſe 
removed by habeas corpus, without proſecution, they may be diſ- 
charged. Pr. Reg. 65. | | 

So if the plaintiff does not declare within two terms after bail 


25. 3 Mod. 274. IR | 1 
Otherwiſe if the plaintiff was ſtayed by injunction in chancery. 
R. 3 Mod. 274. 5 
So if the bail be oppreſſed by irregular proceeding, the court 
upon motion will relieve them: As if the proceeding be before 
the eſſoin day of the term next after the term when the proceſs 


and if he gives it before, the plaintiff may take an affignment, 
but he ſhall not proceed before. Mod. Ca. 226. | 

(If the writ be returnable at a day out of term, the bail-bhond 
taken on it is void, and that without plea. Mills v. Bond, M. 7. 
C. Str. 399. ] | FORE 


it appears that plaintiff knew not of the death of the prin- 


Ard?. 374. | 
| UP rocecd- 


F bail be given, where the party has the privilege of an inſol- 
rent debtor by the ſtatute, the bail ſhall be thereby diſcharged 


fled, the bail may be diſcharged. Semb. Pr. Reg. 65, 71. 1 Mod. 


was returnable ; for the defendant had all that term to give bail, 


[IF the baill-bond is affigned after the death of the original de. 
ſendant, the court will ſtop proceedings againſt the bail; but if 


cpa}, they ſhall pay colts. Kg fon v. Holloway, P. 12 G. 2. 
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B A. 1 


[Proceedings on bail bond may be ſtaid on coſts, (and if play, 
tiff has been delayed of trial, but not otherwiſe) receiving - 
notice, and bond to ſtand for ſecurity : if the writ is — 
the firlt or ſecond return, and defendant is to plead Without in. 
parlance, plaintiff muſt declare de bene fe, or he delays kings 
Barnes 81, 84, 91 . „ 

[If bail. piece is loſt (on affidavit) a new one may be filed, 
that bail may ſurrender principal. Barnes 108,] 

[ Plaintiff excepts the day after term, defendant Juſlifies the 
firſt day of next term, proceedings on bail-bond ſhall be ſtayed. 
Barnes 110 | 

[Proceedings againſt bail Tet aſide, if judgment ſigned 10 
months after plaintiff's death, on recent application they ſhall ng 
be put to audita querela Barnes 277.] 

[Judgment in caſe, debt on that judgment, defendant held to 
bail, ſecond judgment ca. ſa, returned againſt principal beſor 
return of writ againſt bail, the court will ſtay proceedings 
on the recognizance, pending error on the firſt judgment 
Barnes 86.] © | 

A bail excepted to, but whoſe name is not ſtruck out of the 
bail-piece, may (on coſts) have an exoneretur entered nut pry 
tunc, even after two ſcire fa's and nichils returned. Hunpbrey y, 
Leite, T. 7. G. 3. 4 B. MH. 2107.) 

[Bail in error who refuſes to juſtify, but does not apply to 
have his name ſtruck out of the bail- piece, may have it truck out 
at any time, even after the bail who have juſtified are become in- 
ſolvent. Jones v. Tub, M. 26 G. 2. 1 Will. 337.) 

[If the principal ſurrenders the ſame day, but after the ſr: 
facias is returned, the court on motion will ſtay proceedings agaiult 


the bail. Galton v. Wigley, Il. ꝙ G. 2. B. R. H. 208. 


[If the ſecond {cire facias is returnable the ſirſt day, the coun 
will not a week after {tay proceedings on the common terms; bu 
will ſtay execution till after affirmance in the principal cauſe 
Cole v. Buckland, T. 4 G. 2. Str. 872.] 

But after judgment on ſcire facias againſt bail, the court wil 


not ſtay execution, if there is no bail in error, unleſs the bail ur 


dertake to pay the colts in error alſo, on affirmance. Nia. 
Francis, M. 4 G. 2. Str. 877.] 15 ; 

[On reverſing outlawry on ſpecial original, defendant gives bi 
to appear to new original, to be filed in two terms; plaintifipr 
ceeds to judgment, defendant brings error, no original filed in the 
two terms, yet court will not diſcharge recognizance, bail nj 


plead. Barnes 86.] | | 
So by the . 4 5 Ann. 16. If an action be brought on! 


bond or other ſecurity by the bail after an aſſignment to ii 
plaintiff, the court by rule may give relief to the defend 
or the plaintiff in the original action, or to the bail; which rut 
ſhall be in nature of a defeazance to ſuch bail-bond, or other le 
curity. | a 
So after proceeding againſt the bail, if the defendant will x 
cept a declaration in the original action, and plead to flue, ; 


actua 
lurre 
plain 


Bl. 3 


the v 


E © 
al this I erial loſt, upon payment of coſts, the proſecution 
againſt the bail ſhall be ſtayed. - : 

But in ſuch caſe the defendant ſhall plead in chick; and not in TY 
.haternent. Sal. 5 19. | 

f a judgment be given by the defendant, to indemnify his 
bail, cxecution ſhall not be taken out till the bail are Gammbicd, 
though the debt is not paid. 2. Ca. 77. | 


B' A 


(Q. 2. ) By Sorted of the Principal. 


go if the principal ſurrender himſelf in diſcharge of Ke (Q. 2.) 


; ball after judgment, and before a capias againſt him be returned 8 
x and filed, the bail are excuſed in C. B. as wtll as in B. R. 3 


1 Leo, 58. due time. 
[Bail in action by original have, till the quarts die poſt, (. ſedente Vide Hof | 
curia/ k0 ſurrender principal in B. R. as in C. B. aud proccedings (R. 3.) 
on ſci. fa. ſhall be ſtayed without colts. Bailley v. Smeathman. 
M.7 C. 3. 4 3. M. 2134.) 
And may enter an exoneretur upon the bail piece; for 
till ſuch entry, the diſcharge of the bail is not complcat. 
1 Cal. 98. | 
-\lhough the exoneretur is by neglect of the officer not 
actually entered on the bail- piece; yet if plaintiff is appriſed of the 
lurrender, ſct. fa. againſt the ball ſhall be ſet aſide, though _ 
plaintiff's attorney knew not of the ſurrender. Bond v. 1ſzac, 
A. zi G. 2. 1 . A. 409. 
So if he ſurrenders himſelf after the return of the capias filed, 
before return of the ſcire facias againſt the bail, it is ſufſicient. R. 
Kol. 333. J. 40 to 50. 334. J. 22. 2 Bul. 260. Lat. 150. 
Brown. 65. | 
Though a writ of my was brought, and determined before 
7 apias awarded. 1 Rol. 333. J. 55. Poph. 186. 
bail do not = to ſtay proceedings pending error, 
al ther time to ſurrender 1s out, the court will not give them 
time for that purpoſe. Richardſon v. Jelly, 1 
9. 1270. J ot 
[If a writ of error is allowed before the time is expired for ſur- 
rendering the principal, though notice of allowance is not given 
nil after, the court will ſtay proceedings on ſcire facias, till 2 28 
7 * of error determined. Capron v. Archer, ?. zo G. 2. 
, 340. 
$o if the firſt ſeire facias be returned nichil, and the bail bring 
in the principal in the morning of the return day of the ſecond 
ſere facias, or before, it is ſufficient, N. 1 Nol. 334. J. 10. Pr. 3 
ſeg: 64, 72. N. cont. Mo. 8 50. 3 Bul. 182. K. acc. 2 No. 4 
307. Cro. El. 618. Cont, Cro. El. 738. R. acc. 2 Cro. 109. 5 
Lt. 194. Jon. 139. 
Though the ſurrender in the morning was 8 to Ne tipllaff, 
ind he be not brought to a judge, nor committed to priſon till 
0 meridiem, R. 1 Rol. 334. * 


[Surren⸗ 


4 
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| Þabeas corpus. N. B. Was he not on board, the habeas 2 


„„ 


 - [Surrender on the appearance - day of action on the 16... 
p e or on the appearance- day of return of firſt ſei. TY 1 
feci returned, or of ſecond. ſci. fa. if two nichils, (fitting lle | 
court) is good. Barnes 82. | by 
And if there be an entry of the commitment upon the trum. con 
day, though it was not entered till afterwards, and it appear on lire 
by examination, that it was in the morning, yet it is ſufficjr, acc. 
for the record being, that he was committed ſuch a day, tle [ 
court will intend it in the morning, to fave the hail, p bail 
1 Rol. 334. J. 35. | 7 Tic 
And though the bail appear at the return-day by their ato. Ep 
ney, yet the ſurrender may be accepted. Semb. 2 Rel. 367, th, 1 1 
If there be a ſurrender of the principal, though he has prin. tain 
lege, the bail ſhall be excufed. R. Lit. 194. | the 
[ Bail for a peer, in a recognizance for the peace, may ſarres. of 
der the peer in his diſcharge, though he come in of himſelf, If piec 
the recognizance is not in court, ſo that it cannot be done, the in e 
bail may take the peer into cuſtody in the interim. Dale of 8 
Leeds Caſe. Fort. 359.) 5 ball 
[lf action on recognizance is brought in C. B. againſl a. whe 
torney of B. R. and plaintiff deſiſts, and then defendant ur. Mc 
renders the principal, and then bill is filed, the render is good, 8 
Hoare v. Mingay, M. 5 G. 2. Str. 915. l 
If the principal ſurrender himſelf in diſcharge of hi bail in C. 
B. R. or be brought in by the bail, after a writ of error pending C. 
in the exchequer, which is a ſuper/ecas, and the principal cannot 8 
be committed in execution by the court, yet the bail are ercuſed, rant 
aud the marſhal of B. R. ſhall detain him in priſon as a pledge, fat. 
till judgment be affirmed or diſaffirmed. R. 1 Rol. 355. |. 5. l 
R. Mo. 850, 853. R. cont. Lat. 149. Agr. 3 Mod 87. R. fais 
Fon. 138. Ray 100. : | | nere 
Otherwiſe in B. after error brought, and there alloned, men 
1 Kol. 334. |. 40. Hob. 116. out 
But in B. if the record be not removed before the retum of 1 
the writ of error, the principal may ſurrender himſelf in diſchaye time 
of the bail. R. Hob. 116. 0 | U 
So if the defendant be taken by an extent at the ſuit of the puts 
king, he may be brought by habeas corpus, and ſurrendered un and 
diſcharge of his bail; for the ſuit there was prior to the extent. 8 
R. 1 Sal. 353. 2 Is : ant, 
[The king's debtor may be brought up and ſurrendered in: rend 
civil ſuit; but the court will be ſatisfied that it is for 1 
juſt debt, brought before the information, and that the applics B 
tion is by the bail. Caſe of Bail of Boiſe and Sellers. II. 11 6 2 
Sr. 641] | | | 
The 6a in a civil action, of a man convicted for felony and the | 
rdoned on condition of tranſportation, may ſurrender bim (ro, 
r of themſelves. Bail of Vergen's Caſe, M. 18 6.2 2 ; 
— 1817. ] . | 0 
[But if the felon is actually on board, the court will not m * 


* 
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muſt be on the crown fide. Fowler v. Dunn, P. 5 G. 3. 4 B: 


M. 2034. KA k 33 
[Bail may bring up che principal (an impreſſed man in cuſtody 


by habees corpus, and ſurrender him in their diſcharge : he is firſt 
| committed to the marſhal, an exoneretur entered, and the man de- 
livered inſlanter to the military officer. (This is under a preſs- 
act.) Bend v. Iſuac, P. 30 G. 2.1 B. M. 339.) ; 


[A ſoldier not in cuſtody may be ſurrendered by his £ 


bail, committed to the marſhal, and in/anter ſet at large. 
Liid.] | | | 


If the defendant be in cuſtody by an eſcape warrant upon the - 


ft. 1 Ann. 6. The bail may have a writ to the ſheriff, (5c. to de. 
tain him in diſcharge of the bail, who ſhall return the receipt of 
the writ, and whether the defendant be in his cuſtody, on pain 
of 5ol. and on ſuch return a reddidit ſe ſhall be entered on the bail- 
piece, which ſhall be as effectual, as if the defendant had rendered 


in court. | | 
So debt ſhail not be ſued upon a recogrizance in B. R. againſt 


hail, if they ſurrender the principal in eight days after full term; 


whereby the bail has equal advantage in debt, as in a fire ſacias. 
Med. Ca. 132. 2 Mad. Ga. $45. © ð ͤ . 
80 in C. B. | | 
And if there be an action in B. R. upon a recognizance in 
C. B. the bail ſhall bave the ſame rule, as they would have in 
C. B. Mod. Ca. 132. * | 5 | 
8o in debt upon a recognizance of bail, the bail ſhall have ad- 
rantage of the ſurrender at any time before the return of the /ati- 
fat. 1 Sal. 101. Garth. 5 15. | þ 


If the priucipal ſurrender himſelf before the return of the fſeire 


faciar, but does not give notice to the plaintiff, nor enter an exo- 


neretur upon the bail- piece, and upon a ſcire_ feci there is judg- 
ment againſt the bail, they ſhall not be aided upon motion, with- 
out an audita querela, R. 1 Sal. 101. oh 


[Defendant cannot render himſelf, unleſs bail is perfected in 


time. Barnes 105.] Quære, For, | 

[After judge's order for time to put in and perfect, defendant 
puts in, but does not juſlify bail, and ſurrenders; this is good, 
and proceedings on bond ſet aſide. Barnes 111, 117.] 

Bail excepted to, and not juſtifying, cannot ſurrender defend- 
ant, but new bail may be put in, and before excepted to, ſur- 


render him. In C. B. P. 10 E. 3. 3 Wilf. 59. 


But a ſurrender after the fitſt ſcire facias returned ſcire ſeci, and 
filed, is too late. 1 Rol. 334. J. 5 

Or if the firſt ſcire facias be returned nihil, in the afternoon of 
the return day of the 2d ſcire fucias. 1 Rel. 334. J. 3 Tet 
Cro, El. 618. ſays, that a ſurrender before judgment in the 2d 
Fire ſacias is ſuſficient. NE ep 7 | 

So a ſurrender after a plea to the 2d ſcire facias is too late, 
nd cannot be made without the conſent of the plaintiff. 


R. Pal. 392. 1 85 _ 


2. 3.0 
What not. 


698 „„ 4. 
[If a rule to ſhew cauſe why proceedings Ph 61. . 
be ſet aſide, is diſcharged, ſurrender of the e 


day at a judge's chambers, is too late; it ſhould 

court, and in ſtrictneſs, on the guarto die of the Ws 8 
ſci. fa. Simmons v. Middleton, P. 2 362 | 1 Will. wy 
Barnes 75.] . | N ; 
[Surrender at eleven at night on the laſt day is not ſuſficiey 
though defendant is delivered to a judge's tipſtaff, and lodged f 
priſon that night; he muſt be brought into court, or before ; 
judge, to have exoneretur entered. Hunt v. Coxe, M. 3 6. £ 
3 B. M. 1360.) | 5 

[Surrender at a judge's chambers, on quarto die poſt, on an 
action on recognizance, is not goed, it muſt be in court, 
Barnes 66.] "= „ 

[If the reddidi fe is figned by the judge, and the bail refuſes to 
pay the fees, and defendant goes at large, the ſurrender is inef. 
fectual, and the entry void. Barnes 70. ] : 

So after error brought, the ſurrender of the principal does not 
diſcharge the bail in error for their recognizance is, to proſecute 
the aurit of error with gſed, or pay the condemnation with cgi. R, 
2 Cro. 402. 3 Bul. 191. 1 Kol. 392. D. 3 Mid. 87. 

Yet after execution againſt the bail, the principal was accepted 
in diſcharge of the bail; where it appeared, that the principal ab. 
ſconded before by covin between him and the plaintiff, K. 

1 Bul, 43. EE WE” 

[ Defendant cannot be ſurrendered by his bail, before return of 
the writ ; if done, it ſhall be ſer aſide ; but if the retuty is pelled 
before application made, defendant ſhall be tought into court by 
habeas corpus, and ſurrendered de novo. Barnes 88.] 

[The true time of defendant's ſurrender ſhould be marked by 


the ſilazer. Barnes 69 ] 


Q. 4) If the defendant ſunender binldf in diſcharge of his 
How the bail, it ought to be entered upon record. 1 Rel. 337+ U. 19. 
furrender Hob. 210 ö | 


ſhall be re- And therefore, if a ſurrender be pleaded, he ought to conclude, | 


corded. zar be it ready to aver it by the record. Lat. 149. Hol. 210. 
Mo. 888. 


And the entry ought to be, uod reddidit ſe in exonerationem na. 


nucaptorum ſuorum. Hob. 21%. 8 ü 

Aud if the entry ſays, that the ſurrender was in court de 11 
juridico, it is void. 1 Rel. 392. Poph. 186. 

And upon a certificate, that the defendant is in cuſtody, the 
maſter of the office writers, reddidit fe, upon the bail-piece, which 
diſcharges it. Pr. Reg. 64. | 0 

Otherwiſe the bail would be charged, though the defendant be 
in priſon. Jlid. 1555 | 

So if the bail ſurrender the principal after the return of the c. 
Piat, at a judge's chamber, and he eſcape before he has conume, 


two days ia cultody, the bail ſhall not be diſeharged. We. 


Ca. 238. 90 


5 A #1 


80 if they do not give notice of the ſurrender to the plaintiff, 
they ſhall pay the charges of. the plaintiff thenceforwards, before 
their diſcharge. Mod. Ca. 238. To 1 oo 

But the ſurrender will be good, though no notice he given. [bid. 

And though he eſcape, or be reſcued, after being two days in 
the cuſtody of the marſhal. Med. Ca. 239. | | 

So if he eſcape at any time after the lurrender, before the re- 

turn of the writ. Mod. Ca. 238. | £4 

If the plaintiff, or his attorney, be in court at the time of the 
ſurrender, he ought to declare his acceptance, or refuſal to take 

him in execution, of which there ſhall be an entry upon the re- 
cord. 1 Nol. 337. l. 15. Hob. 210. Pr. Reg. 66. Cro. El. 22. 
1 Leo. 58. | 3 | : : 

If they are not in court, he ſhall be committed till the plaintiff 
or his attorney be ſummoned to make his election. 1 Rot 337. 
J. 20. Hob. 210. 2 Nol. 367. Mo. 888. : 

If they are dead, a ſcire facias ſhall go againſt the plaintiff's ex- 

ccutor, or adminiſtrator to make election. 1 Rel. 337. J. 25. 
Per. Hub. 210. Bo | i 

And whether the plaintiff, or his attorney, accept or refuſe, 

ſhall be entered upon the record. Hob. 210. Mo. 888. , 
| And {uch refuſal docs not bar the plaintiff of his execution by 
capids ad ſaisfaciendum atterwards, Per. Hub. 210. 


% 


(Q. 5.) By the Death of the Principal. 


If the principal die before a capias againſt him, the bail ſhal! be 
excuſed. R. Hutt. 47. Mo. 432. Cro. El. 597. 
S» if error be brought after judgment before a capiat, and ihe 
principal die pending the error. N. Hutt. 47. Dub. Lat. 149. 
So if the principal die before a capias againſt him be returned 
ard filed, the bail thall be excuſed. 1 Nel, 336. J. 15, 25, 449. 
. 45, 45» 53. 459-4. 15. Ke. Jon. 139. 5 ” 
But the death of the principal, after a capias againlt him re- 
turned non eff inventus, and filed upon the record, does not excuſe 
the bail, though he died before af ſcire facias againſt the bail, and if 
the bail had then brought in the principal, they would have been 
diſcharged, K. 1 Rol. 336. I. 15. N. Mo. 775, 6. X. 
2 Cro. 165. 1 Nol. 450. l. 5. Jon. 139. 2 Jon. 228. | 
[If after ca. /a, returned non eff invent. and filed, the principal 
dies before the return of the ſecond ci. fa. bail are liable. Glyn 
v. Tater, P.8 G. Str. 51.) Es 
[ 'fter ſwing out ca. /a. bail cannot diſcharge themſelves but by 
actual ſurrender. D. {bid.] : 
So the death of the principal before judgment againſt him, is of 
no avail; for the bail ſhall not take advantage of the error in the 
_ firſt judgment. Per Gazwdy ; Wray cont. 2 Leo. 101. - 
[if principal dies before judgment could be had againſt him, 
proceedings on bail-bond ſhall be ſtaid. Barnes 99. ] 
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Vid po, 
(KR. 6.) 


2 Lev. 37. 


— 


e 1 
8 


. 


Tut if the cauſe could have been tried before 
death, (bail not being perfected) the bail-bond ſhall land 

plaintiff might have entered judgment after defendant's death þ 
J. iy C. 2. c. 8. ä | f | * 


(Q. 6.) If the Debt be ſatisfied by the Principal 


So if the principal pay the ſum recovered againſt him, after 
judgment or before the bail ſhall be excuſed. 2 Lev. 212. Cr 
ET. 192, 243- - | 1 8 

As if —.— to the ſheriff, being taken upon a capias ad ſatife 
ciendum. Dub. 1 Rol. 335. l. 45. < 
So if error be brought and pending that, the principal pays the 
debt ; the bail in. error ſhall be excuſed though the judgment be 
afterwards affirmed. Cont. 1 Rol. 335. I. 10. If he releaſe the 
debt. Acc. poſt (Q. 7.) | | 

But if the principal after judgment pay a leſs ſum in ſatisfaRion, 
and the plaintiff acceps it, the bail are not diſcharged ; for a lei 
ſum cannot be a ſatisfaction. R. 2 Lev. 212. R. 1 Rl. 33). 
J. 50. 

Vo if there be judgment againſt 4. in treſpaſs iv BR. ad 
judgment againft B. for the ſame treſpaſs in C. B. the bail for 
A. in B. R. upon a ſire facias againſt them, cannot plead the 
7 againſt B. and ſatisfaction thereupon. R. 1 Rel. 335. 
25. Sos 

So it is no plea, that the principal has paid after judgment, if 


they do not ſhew a payment upon record, &. Cro. El. 192. 


Otherwiſe if they plead payment before the day in-the recogni- 


| zance. Cro. El. 233. 


(Q.) If it be releaſed, or diſcharged. 


So if the plaintiff in the original action after judgment releaſes 
the debt, and all judgments, executions, and demands to the de- 
fendant, the bail ſhall be excuſed. R. 1 Rol. 336. J. 35. 

80 if after judgment and error brought, and before judgment 
affirmed, the plaintiff in the original action releaſe the debt to the 
defendant, and afterwards the judgment be affirmed; the bail m 


the writ of error ſhall be excuſed. Semb. 1 Rol. 335. l. 20. R. 
2 Bul. 232. 2 Cro. 401. Mo. 852. Ss 


So if the ſheriff releaſe to the bail, after a bond by them for 
the defendant's appearance, this releaſe is a good bar in an action 
upon the bond in the name of the ſheriff. R. 2 Vent. 131. 


But a releaſe to the bail of all demands, before judgment, does 


not diſcharge them. R. 2 Bul. 231. 5 Co. 70. b. Ms. 469. 
Gre. EL $79. ; 1 
80 if there be an action by an adminiſtrator durante minorilatt 
and bail given to the adminiſtrator, and after judgment, the ex · 
ecutor attains the age of 17 ; this does not diſcharge the bail, bot 
the plaintiff may afterwards ſue a ſeire farias againft them. R. 
. Clt 


defendant's 


B: & 1 
If a bank rupt's certificate is obtained before the bail are fixed, 


they ſhall be diſcharged : if they are fixed before the certificate is 
chained, they remain liable. Wooley v. Cobbe, H. 30 6. 2. 


B. M. 244 | ; 
i [Ia C. 4. 8 was entered though (Semb.) bail was fixed. 


VV. B. notice, and no cauſe ſhewn. Paſcb. 24 G. 2. 
Barnes 104, 105. J | | 
) Proceedings againſt Ball. 


( R. 1.) By Scire facias. 


A FTER judgment againſt the principal, if he does not pay (R. 1.) 


the condemnation, nor ſurrender himſelf to priſon, a ſcire When it 
hall iſſue. 


facias goes againſt the bail. Lut. 1269, 1279. 3 
And debt does not lie upon the recognizance, but only a. ſcire 5dr, (3 
facias againſt the bail. Ray. 14. Cont. 1 Rol. 600. l. 15. but I. 1, &c.) 
there error was brought. Aud afterwards acc. R. in C. B. 
Trin. 13 Ann. that debt does lie. R. Mad. Ca. 159. Debt was 
brought. 2 Cro. 45, 97. Jide in Dett, (A. 3.) 
Yet after judgment againſt the bail in a /cire factas, debt lies 8 
upon this judgment. R. 1 Kol. 600. I. 5. ny | 
But if a ſcire facias goes againſt the bail, before capias iſſued 
againſt the principal, and returned, it is error. R. Cro. Car. 48t. 
1 Rel. 333.1. 30. D. Lut. 1273. 4 Leo. 36. X. Mo. 432. 
Cro. El. 597. Poph. 186. | | | 
[If the ca. /a. is returned before the death of the principal, a 
ſcire facias way iſſue againſt the bail. Str. 717. Ld. Raym. 1452. 
[lf a ca. /a. againſt the principal is left with the ſheriff before 
allowance of writ of error, and appears afterwards to be returned 
non eſt inventus, it ſhall be preſumed to be returned after writ of 
error ſpent, and it is ſufficient to ground ſcire facias againſt bail, 
Simmonds v. Middleton, P. 23 G. 2. 1 Wilſ, 269.] T- 
{The court will not examine whether the ca. ſa. is actually re- 
turned and filed before iſſuing ci. fa. for if that was pleaded, the 
_ 2etwrn might be filed at any time before replication. Hunt. v. Coxe, 
M. 3 G. 3. 3 B. M. 1360. *1 Black. Rep. 363.“ | 
So if the capias does not iſſue regularly: As it it was above a 
year after the judgment, without a ſcire facias. 2 Fon. 96. 
Yet it need not be mentioned in the ſcire facias, that a capias 
al ſatisfaciendum has iſſued. D. Lut. 1273. Mo. 775. Poph. 186. 
| Semb, cont. R. acc. 2 Cro. 97. R. Lut. 1281. 
Ut may be telted the day of the return of the ca. ſa. Stewart 
r. Smith, P. 3 G. 2. Str. 866. Ld. Raym. 1567.) | 
And if a capias does not iſſue, the bail ſhall not be diſcharged, 
without writ of error. 4 Les. 36. | | 
Bs by audita querela, 1 Kol. 309. I. 5. Cro. El. 597. 
„„ | | | : 
»v if a captas ſues againſt the bail before a /cire ſacias, it is er- 
wT, N. Crs. Car, cG1, 3 | ; 
| And 
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702 | „ © £- 
And though a cuſtom be alledged, to charge the bail in 


tion upon the return of a capias ad /atisfaciendum againſt the 
cipal, without a ſcire facias againſt them, it is void. 
i85. 2 Leo. 29. D. Pal. 567. 
So if a ſcire facias iſſues, before judgment againſt the principa 
it is Error, 2 Leo. 1. : I 
And therefore, if the firſt judgment be a videtur curiz 
by a conſideratum ęſt, the ſcire jacias againſt the bail is on 
for videtur curie is not any judgment. R Cro. El. 145. 2 J. 
And though judgment be afterwards given againſt the princi 


prin. 


R. Gro, Bl, 


and not 


pal, the judgment in the ſcire facias flands reverſed. - Cro. E. 215. 


2 Leo. 2. Ee : 25 | 
But error in the judgment againlt the principal, is not a cauf; 
for reverſal of the judgment in the ſcire facias againſt the bail 
2 Leo. 101. R. Cro. Car. 481, 561. 2 255 
And the bail cannot join with the principal in a writ of error. 
Vide in Abatement, (E. 15.) N. Pal. 567. 


Nor can they have a writ of error, tam in reddilione juli, 


- againſt the principal, quam in redcitione judicii, againſt the bail 
es execulionis ſuperinde. Per 2 J. Jones cont, Cro. Car, 481. 
Otherwiſe, if the writ of error by the bail only, recites the firſt 


judgment, and aſſigns errors in the judgment againſt the bail 


only. Cro. Car. 481, 482. | 
And if the judgment againſt the bail be bad for infancy, c. 


or other error in fact, the bail ſhall take advantage of it by ads 


querela. R. Tel. 155. 
If the ſcire facias againſt the principal after judgment has only 


four days between the 19% and return, and a ſcire facias be brougit 


againſt the bail, proceedings ſhall be ſtayed, upon motion by the 
bail. 2 Mod. Car. 305. | 15 
[If after error is brought by the principal, a /cire ſacias is ſued 


out againſt the bail, the court will order proceedings to be ſlopt 


on the bail's conſenting, if the judgment be affirmed, to ſurrender 
the principal, or give judgment on the ſcire facias. Myer v. Ar. 
thur, P. 7 G. T. 10 G. Tucker v. Waller. Str. 419.] 

[But if the writ of error is not brought by the principal, while 
he may be ſurrendered by his bail, B. R. will not ſtay proceed- 
ings on a ſcire facias againſt the bail, pending the writ of error. 
But the houſe of lords may, pending error in parliament. Err. 
rett v. Gery, T. 7 GC. Aldridge v. Sungudon, T. 10 G. Str. 443] 

[The court will not ſtay proceedings againſt bail, pending 
error, till bail is put in upon the writ of error. Hunter v. Samp- 
fon, M. 16. 2. Fr. 781.] 

* A writ of error on the principal judgment will not hiader the 
ſuing a capios to charge the bail. Lord Raym. 342-* 

| A Ca. $4. returned after error brought and allowed, is regular 
to charge the bail. Lord Raym. 1259.“ | | 

Cf the firſt ſci. fa. bears eſſe the {ame day with the ca. ſa. and 


bail have rendered principal after judgment, both ci. fa.'s (hall be 
| | | But 


quaſhed. Barnes 95.] 


roneous, | 


no 


R AE. Ls 


ut after a ſcire facias againſt bail, error brought of the princi- 
pal judgment is not a ſuperſedeas to the proceeding in the ſcire 
facias. R. 1 Rot. 371. Poph. 186, ; . wn: 
[The court will not ſet aſide judgment ſigned againſt bail, be- 
cauſe error pending by the principal, Fiſher v. Emerton, 7. 8 G. 
Str. 526. ] | . 
[Tf there are fifteen days between the tele of the firſt, and the. (K. 2.) 


* . 2 . „ In what 
return of the ſecond ſcire facius, it is ſuilicient. Llliat v. Smith, e, 


T. 13 G. 2 Str. 1139. | ; Fire facies 
[A capias ad ſatisfaciendum may be taken out againſt bail, with- {hall be 
out any. eri facias, or return of nulla byna. Ilid.] „ 
If bail in C. B. be taken by a judge in Zeet-flreet, which is in 
London and afterwards filed at Weſtminſter, the ſcire facias iſſues 
from Middleſex. 2 Rol. 382. Hob. 195, 6. Sal 600, 564. 
Or, from London. R. 1 Rol. 891. J. 20, 35. Al. 12. 
Hob. 196. Sal. 6:0. | 
But a ſcire facias upon a recognizance of bail in B. R. muſt be 
in Middleſex ; for it does not bind, till filed. N. Sad. Goo, 564- 
Sci. fa. on a bail-piece remaining ia Midaliſcæ, mult be ſued 
out in Mididic/ex,though the original cauſe of action was in London. 
Bond v. Iſaac, M. 31 G. 2. 1 B. AM. gog.] . 
So it ſhall always be entered as taken in court. Sal. 564. 
If there be bail for two defendants in feveral terms, there ſhall 
not be a ſcire ſuciat againſt them jointly. Lut. 183. 
But upon motion they may be filed both of the ſame term. Eid. 
If there be bail in Jord, and tranſmitted to IWetmin/ter, the 
_ ſeire facias may be in one county or the other. N. Lut. 1287. 
Where the caption is in another county, and inrolled in Mid. 
dirjex, the ſci. fa. may be in either county, but where the caption 
is in Middleſex, the ſci. fa. muſt be there. Barnes 96, 207. 
Jide 2 Bl. Rep. 769.*} 98 Bo 
If there be bail in C. B. and afterwards the judgment is 
affirmed in B. N. the recognizance ſhall be removed thither by 
certtorart, for the ſcire ſacias mull iſſue out of the court where the 
judgment was given. R. 4 Mod. 134. Vide Pleader, (3 L. 3.) 
The ſcire facias ought to purſue the recognizance; and there- 
fore, a variance from it is ciror ; as, if it miſtakes the ſum. N. 
Cro. Fil. 855. : 167 | | 
So it ought to purſue the judgment. Yide Pleader, (3 L. 3.) 
It is ſufficient if ir ſays, although plaintiff recovered judgmeut, 
without averring he did recover. Barnes 431.]J _ | | 
(So though recognizance was at the ſuit of A. and the judg- 
ment was A. zuntor. [bid.] 5 | 
And if a recognizauce be taken before commiſſioners, Ec. it 
oujrht to ſhew how it was trauſmitted, and the record. Lut. 1283. 

Do it onght to pray execution ; and therefore, if after, quare 
exerutty, the words, fieri non debet, are omitted, it is bad. 
I. ut. 1282. i . | 
5 So, it there be a recognizance upon an original in the county of 

auc he afterwards declares in the county and city of J. and has 
_ 1 | | | judgment 


f 


yo4 ***. 


35, 
and the action is by an executor or adminiſtrator, = A . 


right, yet it will be well; for it is the uſual courſe wy +a re 
upon the clauſum fregit. Lut. 1281. 

So if it purſues the recognizance, it is ſufficient ; a, if / 

and B. are bail for C. and D. only, in an action againſt C. D 

and F. and the ſcire ſacias ſays, that C. and D. have not ſatisged 

the judgment, it is ſufficient, though it does not ſay, that F. has not 

ſatisfied ; for the bail was only for C. and D. and it is enough 10 

fhew, that they have not ſatisfied ; and if F. has paid, it ſhall be 
ſhewn on the other ſide. R. 2 Nol. 276. I. 35, 


So, if it does not ſay, that C. & D. nec eorum aliquis has fa. 


tisfied ; for if either has paid, both have ſatisfied the judgment. 
R. 2 Rol. 276. I. 35. N 
80 it is not neceſſary after recital of the recognizance to con- 
| clude, prout patet per recordum. Lut. 1282. 
*'The court on motion will ſet aſide proceedings agaiaſt bail in 
feire facias, becauſe they were ſummoned only an hour on there. 
turn day before the court roſe ; and the ſheriff's return of ſeire feci 
does not ſtop them from ſaying, that they were ſummoned ſo late 
on the return day, that they could not bring in their princigal 
before the riſing of the court. 2 Term Rep. 757.“ 


. 3) To aſcirefaciar the defendant may plead, that the prinplr- 


Plcas to a rendered himſelf in diſcharge of his bail, Vide ante, (O. 2.] 


ee, Adm. 3 Lev. 152. f 
| 8 — That a capias ad ſatisfaciendum iſſued againſt him, upon which be 
cipal. toast taken in execution. Lut. 1270. | 

And he need not ſay, that he continued in executian ; for the bai 
will be diſcharged, if he was ever taken in execution, Zut. 1273. 

And to this the plaintiff ought to reply, that non gff invatu 
was returned upon the capias ad ſatisfaciendum, and traverſe, thit 
he was taken upon it. bid. | 2 8 i 

Or, that another capias ad ſatisfaciendum was returned non eff n- 
vents, and traverſe, that this writ iſſued. Zbid. 

Or, if the defendant pleads, a capias ad ſatisfaciendum returred 
non eft inventus, and a taking upon a teflatum capias ad ſatufacn- 
aum; he may reply, that no ſuch teftatum capias ad ſatisfacienun 

i ſued, without a traverſe. R. Lut. 1273. DE ro 
»Where a non eft inventus is returned to a capias ad ſati;facin- 
dum againſt the principal, the bail cannot plead a render, but mul. 
be relieved by rule on motion. Lord Raym. 156.“ 3 

And the defendant may plead a ſurrender, without ſaying, that 
it was before a capias againſt the principal returned; for if it ua 
not, it ſhall be ſhewn on the other fide. R. Jon. 139. 

But the defendant cannot plead, that the plaintiff had the pri 


cipal in execution in the ſlannary court, whereby he could nol ſurrender 
f | x | in; 


death, 
An 

plea. 
An 

Leſore 
It t 


the ca 


890 
mem < 
35. 
Vo! 


3 — 
zu; for the bail might remove him by habeas corpus. N. 
Mo. 400. Per two Fudg. 2 Rol. 1366. 5 
So, if he pleads a turrender, he ought to conclude, prout patet 
per recordum. R. 3 Lev. 152. TY 
So he cannot plead a ſurrender in debt upon a recognizance, . 
yet he ſhall have advantage of it. 1 Sal. 101. Vidt ante, (Q. 2.) | 
| [Surrender ſhall be to the court, whither the proceedings are * 
removed, though the recognizance ig to render to the inferior 


court. Freſhwater v. Eaton, E. 3 G. Str. 49. ] IG 


So the bail may plead, hat no capias ad ſatisfaciendum iſſued (R. 4.) 
agninſl the principal ſecundum curſum curie. Lut. 128 5. Tho. 282. zu ad 
Vide ante, {Ro 1 : ; | 5 

But a * . out three years after the judgment will Hom” 
maintain the ſcire facias. Lord Raym. 1097.“ | | 

* And though a capias that has not eight days between the teſte 
and return be irregular; yet it is ſufficient to maintain a ire 
facias againlt the bail, where it is not let aſide. Lord Raym.1197.* 

And the capias ad ſatisfaciendum ought to have eight days be- 
tween the ele and return; otherwiſe, upon motion, it ſhall be 
ſuperſeded ; but they ſhall not be helpt upon demurrer. R. 

Sal. 622. 

But if a capias ad ſatisfaciendum iſſued, it is well, though it 
was not delivered to the ſheriff before the ſcire facias. R. 

Lut. 1287. | 

So, if it iſſued, it will be a departure, if the defendant re- 
joins, that there was error brought before the return and filing. 
R. Mod. Ca. 139. Es | 

So, if it iſſued, and was returned, though the return was not 
filed before the ſcire facias, it is good. K. 1 Lev. 225. Semb. : 
2 Cro. 98. ; | | 

So, if it be teſted after the year, and no {tire facias appears. 

R. Mud. Ca. 304- | | | : 


So he may plead, that the principal died Before a capias returned, (R. F.) 
and filed againſt him. N. Hutt. 47. Vide ante, (Q 5.) Acc. Deathofthe 
2 Leo. 101. Moy. Precedents 177. NR. Jon. 29. 139. Tho. principal. 
Ent. 280. 7 N | 

But the defendant in his plea ought to ſhew the time of his 
death. R. 2 Cro. 97. . 

And the court requires, that the defendant do ſwear to his 
pica. 2 Leo. 101, FE —_ h | 

And if there was an alias capias, the plea ſhall ſay, that be died 
Here the return of any capias. N. 5 Mod. 167. 

If the plaintif} replies to ſich a plea, he ought to ſhew when 
the capias iſſued, and traverſe the dying before. R. Carth, 4. 


So the bail may plead payment, or ſatisfaction of the judg- ;p 6 
ment agaiuſt the principal. Vide ante, (Q. 6.) R. 1 Rol. 336. Satiefaction 
. 35. | | | | by the pr in- 

Vor. I. EOS As, * 


706 „„ 
As, that the defendant ar taken by a capias ad ſatis acienden, 
and detained pit" ſatisfattion, prout per breve ©5 a> hay Cr. 
T5200 2883-oI..- | SS 
But payment is no plea, unleſs he alledge payment Upon 7 
record. R. 2 Leo. 213. R. Cro. El. 152. Cont. qusad the cog! 
bail, though not guoad the party himſelf. Cro. El. 33 B 
| Unleſs he alledge the place of payment. R. 1 Mag, 20 recuy 
1 Vent. 49. | + give; 
Payment by the principal before the return of the ſecond 
ſcire facias, cannot be pleaded, the relief muſt be by rule upon 
motion. Ld. Raym. 157.“ | | 
| | If 
(K. 7.) So upon a ſcire facias againſt bail, if there be a material n. again 
Demurrer fiance in the recognizance upon record, and the iecital in the may 
for vari- writ, the defendant may demand oyer, and afterwards demur, 2 Gre 
ance. To as. © | <P An 
What will be a variance. Vide ante, (R. 2.) bo: 8 
e | n 
(R. 8.) So, he may plead nul tiel record of the recognizance aforeſaid. execul 
Nut tiel re- Tho. Ent. 285. Theſ. Brev. 265. Off. Bre. 281. Tan 
Lord. So, if the ſcire facias varies from the judgment, the defendant N 


may plead nil tiel record. 
A ſcire facias againſt bail is never amendable. Grey v. Jg. Cont. 
ferſon, P. 15 G. 2. Str. 1165.) | 


[A fire facias on recognizance on errpr, need not ſet out the againlt 


condition of recognizance which is not incorporated, but ſub- me 
ſcribed by way of defeazance ; in recognizance on cqhiat other- 0 on 
wiſe. Barnes 93-] EE: 5 Yet, 
| (R. 9.) By ARion of Debt. vhs 
So debt lies upon a recognizance given by bail. Vi ide Das for . 
A. . y Fa " Yes Wh. If 
{ 5 the plaintiff may declare againſt all the bail jointly, e 
each ſeverally. 2 Mod. Ca. 29. . ſolle 

In debt on the recognizance, the bail ſhall have eight 4 "=" 
after the return of the writ, to render the' principal; _ * So, it 
there be but four in the term after the return of the writ; ifacind 
ſhall have four days in the following term. Lord 5 P re he 
| [The writ muſt be ſerved four days before the te Bw Þ 
Barnes 62.] $5 „„ [A «© 
[There muſt be fifteen days between tefle and return ofa. /« 1 A 
to ground proceedings againſt bail. Barnes 76.] _ ear . But a 
[Ca. ſa. returnable pending error, is not foundation P Lin. 238 
ceeding; againſt bail. Barnes 83.] 8 n where tl 
Toy error brought, proceedings on action on the —_ _ C. B. 4 
ſhall be ſtaid, without defendants giving J 83 | - So, it 
would preclude ſurrender of the principal, Barnes £ Inferior ce 
VVV . 4 80, it 
in the exc 


Rol. 8 


> Ak 


( R. 10.) * ) 


cognizance againſt bail ſhall be, quod querens habeat executionem. 


recuperet occaſione dilationis executionis, though the /. 8 & g . 3. 
gives coſts to the plaintiffin a /cire facias. R. 1 Sal. 208, 
(R. 11.) How Execution ſhall be. 


2painſt him returned, judgment alſo againſt the bail, the plaintiff 
2 Cro. $20. | 


ſue execution againſt the other. R. 2 Cro. 320. 2 Bul. 68. 
And though there was a ſcire facias againſt both, he may ſue 
execution againſt one only. N. 1 Sid. 339. 


action, he may afterwards, have execution againſt the principal. 
Smb. cont. 2 Cro. 320. R. acc. 2 Cro. 549. R. 1 Sid. 107. 
Cont. 2 Bul. 68. Vide Execution, (H.) 

But if the principal be in cuſtody, he ſhall not have execution 
againlt the bail. 2 Cro. 320. N. cont. 2 Fon. 75. 1 Vent. 315. 


of the principals was in execution. 2 Lev. 195. | 
Or, if the principal ever was in cuſtody, Lut. 1273. 
Yet, if there be exccution firſt againſt the bail, he may after- 
wards take execution againſt the priucipal, and have both in exe- 
cution together. R. 1 Vent. 315. V 


for a ſum certain, ought to be by fieri ſucias, or elegit. 2 Cro. 450. 
If there be a ſcire facias and judgment againſt all the bail, exe- 


follows the nature of the recognizance, which was joint and ſe- 


reral. R. 1 Lev. 226. Vide Execution. (H.—1. 1, &c.) 


tufaciendum as well as againſt his goods. N. 1 Lev. 226. to he 
the courſe of the court in B. R. Acc. 1 Rel. 897, J. 35. 
2 Gro. 450. Vide Execution, (C. 9.) 8 


v. Chawerth, Il. 2 G. 2. Str. 822.] 

But a capias ad ſatisfaciendum does not lie againſt the bail. 
Lit. 238. Semb. 1 Nol. 600. J. 5. R. (that it does not lic, 
where there is a judgment in a ſcire facias upon a recognizance in 
C. B. 1 Kol. 897. J. 40. 2 Cro. 450, 1. e 


E 8 


uterior court. N. 1 Nol. 89. J. 45. | 


So, it does not lie againſt bail in B. R. upon a writ of error 


in tie exchequer ; for this is out of the courſe of the court. R. 
Kol. 898. J. 5. N | : 


The judgment upon a ſcire ſaciat, or debt brought upon a re- | 


But the judgment againſt the bail ſhall not be, quod dampna 2 


If there be judgment againſt the principal, and after a captas 
may ſue execution againſt the principal, or againſt the bail. R. 


And if he has one of the hail in execution, he may afterwards: 


And if he has execution againſt the bail, but has not a ſatis- 


no judgment. 2 Mod. 312. but there it appears, that only one 


Executionꝰagainſt the bail upon a recognizance in C. B. being 
eution may be againſt one of them, without the others; for it 


So, it may be againſt the perſon of the bail by a capias ad ſu- 


[A ca. ſa. lies-againſt bail on a writ of error. Goodchild | 


So, it does not lie againſt bail upon a recognizance in an 
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though they are aliened afterwards. 


r. ks 


If there be execution of the lands of the bail, this relate g 
lands which he had at the time of the recognizance wy 


And this in B. R. as well as in C. B. Per two F. Hugh 
cont. Poph. 132. 2 Cro. 449- | we 
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Abatement. 


BATEMENT into land. - 
£3 Abatement of writ. 8 
The order of pleas in abatement. - 
Plea to the juriſdiction; . — 


Ancient demeſne. 


In what actions a good plea, Vide Ancient 


Demeſne, (F. 5, 6.) 
Within a county palatine. - 
Within the Cingue Ports, Us. - 
Privilege; 
As 8 
As — of the Tingue Rk * 
As officer to a court. | 3 
As a tinner. * 99 
As a minter. 
At what time it ſhall be EFF 


When a juriſdiction ſhall be ouſted by 8 
demanded, Vid. Conuſance, in Courts, (P. 2. 3.) 


Plea to the perſon of 12 plaintiff; 
Villenage. - 
Outlawry. c - 
Attainder, . - 
Alien born. =— - 
Profeſſion. » ' 

Coverture. — - 
Excommunication. - - 

Another, who ought to Join, not t named; | 
Parcener. 9 
ö - - 

enant in common. 8 - 
Baron and feme. | — — 
Joint contractor. — - 
Executor. - | — 
Adminiſtrator. 


Several joined, when only one + ought to ue. 


No ſuch perſon in rerum naturä. 

Death of the plaintiff 5 
Miſnomer of the plaintiff; N 

In the name of * i 

In ſurname. REES . 

In name of di ity, 2 

In name of office. 8 - 
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In other addition to his nam. 
Plex to the perſon of the defendant ; ; - 
Profeffion. Em - 
Coverture. — 
Villenage. 8 
Another, who ought to be joined, not named; 
Parcener. 
Jointenant. 8 — - 
Tenant in common. N 
Baron and ſeme. * 
1 contractor. — - 
_ Heir - 
Executor or aduninifirator, 5 
The king's protection. „ 
Several tenancy. ' - 
Entire tenancy. - ” 
Non-tenure. TEE 
Diſclaimer. - 
Demandant himſelf filed. 7 
Miſnomer : 
In name of baptiſm. - 
In ſurname. . , - 
In name of dignity. . - - 
In name of office, CES - 
| Diverſity of names. - - 
Addition to the name; 
By the common law. — 
By the ſtat. 1 H. 5. 53 a 
. When neceſſary. " 
Ks When not neceſſary, = 
What addition is good; 
| Of place. 
Of eſtate, degree, or m . 
Plea to the count; oh den 
For inſufficiency in it; 
As, a bad demand. - 


By what names, and in what order, 


lands, tenements, and other things 
ought to be demanded, wide Fine, 
(E. 2, — (3 A. * &c.) 


Bis petitum. 
Demand miſtaken. - 
Diſtin& cauſes of action. — 
Cauſe of another action appearing. 
No cauſe of action incurred. 8 - 
Default of legal form. - 
For variance between the count, and the 
writ. - - 
Plea to the writ : 5 5 
For an apparent fault in it; 
Razure, or interlineation. - 
Falſe Latin. | - 
Omiſſion of words, - 
Material addition. - 
Want of certainty, +—- - 
Repugnancy. 


Variance between the welt, and record, 
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Between the writ, and another writ. - LS 

Between the writ and ſpecialty.” = - H.g.. 59 
Between the writ, and a teſtament, &c. - H. x0. 69 
Tranſpoſition of words. . * 2 H. 18. 66 
Defect of the writ. af H. 12. 60 
Want of venue. - - . $$... 6r 
Want of teffe. X - „„ > A © 
Bad return, H. Is. . 6a 


When a fault in a ack ſhall be amended, 
vide Amendment, (G. 2 9). 


Bad concluſion. — H. 16. 63 
For matter d:bors ; that andy a fallity, or — . 
deſect in the writ; | | 
That the land lies in another county. - NM, x9 «8 
In what county actions ought to be brought, Fo 
vide Action, (N. I, &c.) | 
No ſuch vill. „„ 
Two Dales, and none whious an addition. - FH. 19. 64 
Nothing in one vill. - FH. 20. 64 
The whole, or part in a vill not named. - H. 21. 64 
Miſnomer of a vill. - - H. 233. 6s 
Miſnomer of a church, c. - H. 28. 6s 
Another action for the ſame cauſe. - - H. 24 6s 
Miſtake of the title; : 
As, Darrein Sei ſin. - H. 28. 62 
Darrein Pr entment, and plenarty. — - H. 26. 68 
When ufurpation puts the rightful 
patron out of poſſeſſion, vide in 
Efeliſe, (H. 14, 15.) 
When plenarty ſhall be pleaded, and 
how, vide is Pleader, (3 1. 3s . 
Miltake of the deſcent. - F. 27. 69 
Miſtake of the demiſe. - - FH. 28. 69 
Miſtake of the eſtate. * — H. 29. 20 
Miſtake of the entry. * - o 3, 20. * 72 
Miſtake of the property. - H. 31. 5x 
For matters ex pf fatto ; . 
Death of the demandant, or plaintiff. FH. 3% 7 
Death of one of the demandants, or plaintiffs. - H. 33, 73 
Death of the tenant, or defendant. - H. 34 74 
Death of one of the tenants, or 1 HH. 35. 7s 
Death of a ſtranger. - #H. 36. 76 
Death of the vouchee, Ut”. - - + 37- 77 
Death of the king. - | H. 38. 77 
When commiſſions, c. are determined ps 
by the king's death, vide in Officer, * 10.) 
Death of the juſtices. - H. 39. 79 
Other act of God. 4 3 40. 80 
AR of the party; | | 1 8 
Profeſſion, 7 „ : * 20 a WM 
Coverture, - „ ad. 
; Divorce, — - H. 43. 81 
Acceptance of dignity. | - H. 44. $$ 
Acceptance of adminiſtration; . Fx 
Deprivation, tc. - FH. 46. 83 
Default of the demandant, or plaintiff; ; 
As, a diſſeiſin by the demandant 
pending the writ. . „HH. 4% 83 
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. Kntry pe aing the writ, lm 
Demiſe, &. . r 
Purſuit of other remedy. - - 

Receipt of parcel. - 
Saving a default. — 
Law of non - ſummons. - 

Act of a ftranger; | 

Recovery pending the writ. ix 
Seiſin of the king. 5 
Eſtate determined pending the writ. 

Form of pleading in abatement; ef oo 
Shall give a better writ. OM 
When he need not. 61 

Shall not plead two pleas in bene 
But may, one after the other. 
Or one to part, and another to another part. 


And two defendants ſhall _ ſeveral pleas 


in abatement. 

Or, the one ſhall plead in abatement, the 
other to the action. 

When a plea in abatement by vne defendant 
ſuffices for all. - 

When not. 


When a defendant who b! in abatement, 


mall plead over to the action. 


A plea in abatement ſhall be ſtrictly exact. 


How a plea in abatement concludes. 
When it ſhall be waived. - 
What judgment ſhall be upon it; ; 
Reſpondeas Oufter, bots 
| Final judgment. 
At what time a plea in abatement fball be 
pleaded; 
After defence. 9 
After attorney made. * 
After four days after em. 
After „ 
cial, . 
Generat, | - 
After Prece Partium. ar. 
' Aﬀter Oyer. - | 
After a plea in bar. - 
After the Jaſt continuance. - 
After a view. 3 — 
Aſter law of non-fummons. 
Aſter default. . 
Aﬀter Voucher. . 
After Aide Prier. - 
After garnifhment. - 
2 After receipt. — 
Aſter re- ſummons, c. 5 
ee removal of the record: 
lea in abatement ſhall not be pleaded; 
After verdict. 
Nor, after demurrer. - 
Nor, after the ſirſt judgment. | 
What matter muſt be man in abatement. 
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What DA not; | 5 x 6 3 
As, if the writ appears falſe by the men | 


of the plaintiff, or n „ at 
Or, by his ſhewing. — LI. 2. 103 
So, if it appears falſe by the record. - 209!" 
Or, by the evidence. L. 4. 04 
If the writ be abſolutely abated. | L nou 
When the whole writ abates. . „M. x04 ; 
When only a part. l 05 k 7-2 
When a writ abateable ſhall be de FOR" by ; | 55 
the act oſ the tenant or deſendant. | 6. 40-4 106 
Writ by journeys accompts. . 106 


When a writ ſhall be amended, wide in Amend - 
ment, (D. I, &c.—S.—2 C. 3, 4.) 
Pleas in abatement in various actions; 
To a writ of appeal, vide Appeal, (G. 3.) 
To an afliſe, vide A/iſe, 9 12.—C. 3.—D. 
—E.—G. 2.) 
In dower, vide Pleader, ( 2 F. 4.) 
In an action againſt an executor, or admini - 
ſtrator, vide Pleader, (2 D. 4, &c. 12.) 
In replevin. Vide Pleader, (3 K. 11.) . | 
To a ire facias upon à judgment. Via ** 
Pleader, (3 L. II.) i 
By a vouchee. ide Voucher, (F. 1.) 
In waſt. Vide Pleader, (3 O. 10.) 
3 by legatees. Vide ws (3 Y. 
18, 19 8 


Abbot. 


Vide Ecelefuflica Fan, ®. 4.) 


Vid. Justice, (T. 1.) 


eee 


When land ſhall be in abeyance. * 4 109 
Tle fee and freehold. . „„ Ei i 
The ſee. - | - A; 3; - 109 
The frechold. 6 . 3. og 


f 


Ability, 


Ability to purchaſe. Yide Capacity, (A. 1, 2, 
—. 1. &c.) : 

—— grant, Vid. Capacity, (C.—D. T, 3 ; 
&c,) j—Cront. | 

—— Tc ine and be ſued. Vid. Action, (B. 
I, &c.—C. ſy &c.) 

—— To deviſe, and take by deviſe. FYide 
Dev, (G.— II. 1, &c.—I.— K.) 

— by marry. Vide Baron and Feme, (B. 


Ab;uration- 


Abjuration, what. Ft 


The original of it. | . 
In what offences it ſhall be. - 
Conſequences of abjuration. - 
Sanctuary, when allowed. - 
| 5 

Abcidgment of a plaint, or demand, 

When it may be. _ 

When not. | OY 


Vide in Parliament, (D. 20.) 


Abtolution. 


Vide Excommengement, (C.) 
| Accedas av Curiam. 


Vide Pleader, (3 K. 9.) 


Acceptance, of adminiſtration, Vid: Abatement, | 


(H. 4 


5.) | 
N of 2 bill of exchange. ide 


Merchant, (F. 6, &c.) 

of a dignity. ide 0 
(H. 44.)—Egliſe, (N. 6.) 

of an eſtate. Vide Efloppel, (A. 3.) 
of an office. Vide Officer, (K. 5.) 
of rent. Vide Condition, (P.) 


Acceptor. 


Acceptor of a bill of — Vid. Merchant) 
(F. 13, 14.) 


Fide ia, (r. 3, 4e 
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Accident. i 


* + Chancery, ( Z _ D. 10.—4 H. 4 o. 


Accompt. 


When it lies. 4 
Againſt a guardian. 

As a bailiff. 

Againſt. a receiver. 

For whom it lies. 

Againſt whom it lies. 

When it does not lie. 

The proceeding in * ; 

Proceſs. - 

Declaration. 

What pleas are good i in accompt; ; 
By a guardian. ö | 
By a bailiff. — 

By a receiver. | 2 
What pleas are not good. | 
Auditors aſſigned. | - 

What they ought to-do. 

How bail ſhall be in account, Vide Bail, 

(6. 2.) 

The account, how. made. N 

Accountant, how charged. - 

Plea before auditors. | 

What allowances an accountant ſhall have. 

What not. — | 

Remedy againſt auditors, - 

Judgment. - | 

Execution, | | 

* in chancery. Vide Ghana (2 A. 1, 
&c 

The covrt of accounts in the exchequer. Fd 
Courts, (D. 3.) 

Plea of infimul computaverunt in a ſſumſſit. V. ade 

Pleader, (2 G. 11.) 

Account by an executor, or adminiſtrator, in 
= ſpiritual court. Jide Prohibition, (G. 
21 2 

wa of officers of ſewers, Vide Servers, 5 

Sheriffs account, Vid Viſcount, (G. x, &c.) 
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Accomptant. 


Vide Accompt.—Chancery, (2 A. 4, &c.) 


Accord, 


| Accord with fatiofaQion ; : 
When a good plea. 


When not. & 11253? 
What accord is good; - 
It muſt be in full ſatisfaction 
What ſhall not be ſo. 8 
- What ſhall be a ſatisfaction. | 1 
Muſt be certain. — 
Muſt be executed. 4 
How it ſhall be pleaded. = 
Arbitrament. - 
When it is a bar. © 
When not. - : 


Accuſation, 
Vale Parliament, (L. 8, &c.)—Yifitor, (A. 13.) 
., : ; 
Acguittal. 


Vide Action upon the Caſe for a Conſpiracy, . 8. 
On (G. 11.) 


Acquittance. 
Vide Releaſe, (E. 1, &c.) 


Att. 
' Vide Ancient Demeſur, (C. 1, Sec.) 
Act of bankruptcy. Vide Bankrupt, (C. 1, &c. 
x wok ), 5. : . . 
Act of God. Vide Abatement, (H. 32, &c—40.) 
Condition. 
Act of law. Tide Condition, (L. 1 3.) a 
Act of the party. I ide Abatement, (H. ar, &c. 
—0.) | 
Act of a ſtranger. Vide Abatement, (H. 54, &c.) 
Condition, (L. 14.) | | 
Acts of huſband and wife. Vide Baron and Feme, 
(G. 1, &c.—H.—I. 1, &c. -K. —N.—0—P. 
1, &c.— Q. R.—8. I, Re. Ce, (2 M. 
5,6, 7, 8, IT.) 
Acts by jointenants. Vide Chancery, (3 V. 7, 
&c. 


Acts by non compos. Vide \[deot, (D. 1, Kc.) 

Acts by an infant. / ide Enfant. 

Act of parliament. Vide Parliament, (G. 10, 

&c.—R. 1, &c.) Action upon the Stutute. Dett. 

(A. 1.)+-Information, (D. 3.)—Treland, (B. 1,) 
Key, (A. 3.) — Var, (B. 6, 7. 

Judicial at. / ide Action upon the Caſe for De- 
ceipt, (E. 1.) 

Unlawful act. ide Juſtices, (M. 10.) 
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i Ation, 
The natnre of it. x ? bi 
Who may ue. 1 
* The king. v 
The queen 
A common perſon. "NO 


Who cannot ſue. 

Ability of the Perſon, (E. 1, * 

Who may be ſued; — 

The king. — 

The queen. | * 

A common perſon. — 
The diverſity of actions. — 

Placita coronæ. | 

Civil actions; 

Real. - 

Perſonal. 

When a perſonal action dies with _ 
perſon, and when not. Vide Ad- 
miniſtration, * 13. n 2: 
(B. 5.) 


Mixt. 
An action does not lie before a cauſe of action 


accrued, 


When this may be landed in abatement, 


Vide Abatement, (G. 6.) 
Nor, before the laſt dax. - 


The law does not allow one action, upon ſeve- 


ral, and diſtin cauſes of action. 


When this may be pleaded in abatement. 
4.)—And for 


Vid Abatement, (G. 


. duplicity in the declaration. J'ide 
Hleader, (C. 33.) 
Nor, cireuity of action. - 
Nor, two actions for the ſame cauſe. Vide 
Abatement, (H. 24, 54.) - 
When a recovery in one action is a bar to an- 
other; 833 | 
In real actions. — 
In informations, - 
In perſonal actions. he 
Recovery againſt one. - 
When „ * 


But a bar in one action, is no ho to an action 


of a higher nature. 


IN D E 


Vide in Abatement, to le 


So a bar to one, who has only a anticules 


right, is no bar to an action of the ſame 


nature by another. 
Nor, to an action by the ſame perſon upon 
another right. 


Nor, if the bar in the ſormer alk was upon 
a plea to the writ :—And other inſtances. 


Election to have one action or another; 
Aſſiſe, or actiou upon the cale. 
AQion upon the caſe, or treſpaſs. 
Action upon the caſe, or debt. 

woo or covenant, = - 
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| Reference 
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Figure. 
* upon the caſe, © or account. 2 M. 5. bg. 
Detinue, replevin, or treſpaſs. | 5 M. 6. = Fe 
Trover, or treſpaſs. * N. 2. — b 
Action upon a ſtatute, or by common law. M.8 1 i 
Suit in the temporal, or ſpiritual court. — © 2 | 8 
In what county an action ſhall be ſueil;ʒʒ N | $4 
Whep in the proper county; . 
Real action. 5 - N 1. ; 160 V 
For land in Wales, Ws. Vide Wales, (.) - N. 2. 1560 5 
For land in two counties; when it lies * 
in confinio comitatus. N. z. 161 7 
Action in which the iſſue ann ariſe upon 
the land. 2 N. 4. 161 ? 
Action founded upon any thing local. N. J. mh 
Action founded upon contrack. N. 6. 16; 
Action founded upon _— out of the 5 5 
realm. . 
Action againſt juſtices of peace, Oe. «MS ue 
Indictment and appeal. R Wh 
Action popular, and information. - N. 10. 166 n 
When an action ſhall be brought i in the one 5 1 
county, or the other. N. 11. 16 | 
When an action ſhall be in any ny - N.n 16 
Venue changed. „„ 6 3% Us 
Vide more concerning title Action in the fol  ' | - 


lowing titles; viz. Admiralty, (F. 11.)— 
Arbitrament, (I. 1, &c.)—Battery, (E. 1.) 
-law, (D. 1.\)—Chaſe, (H. 5.)—Co- 
ball, (H. 6.—K. 22, 26.—R. 13, &c.) | | : 
ft, (A. 5. —Forcibie Entry, (C.) —For- | Cor 
gery, (B. I.) —Impriſonment, (L. 2.) — Leet, , 
(O. 4, &c.)—London, (N. 1.)—0Offcer, 
FE; * I5.)—Releaſe, (E. 3 .)—Sewers, (x. 
2.)—Toll, (H. 2. 33 (D. 2, 3. | | 
45 For the different kinds of actions, Vide their 1 
feveral proper titler. 
Action by, and againſt an executor, or admini- 
ſtrator. Vide Adminiſtration, (B. 13, 14, 15. ) 
—Pleader, (2 D. 1, &c.) | 
Choſe in Action. Vide Aſignment, (C. I.) 
Grant, (D. 2.) 
Joinder in action. Jide Baron and Feme, (V. 
&c. —Parceners, (A. 4. 5 5. )—Abatement, (E. 
8, &c.—F. 4, &c.) 
| Limitation of actions. Vide Temps, (G. 1, Kc.) 
f N upen the Caſe upen Aſſumpſit, (D.— 
H. 6, 7.) 
Proceeding and pleading in particular actions. 


Vide Pleader, (4 A. 1, &c. ie the end of the * 
title.) - 0 
„ 

* 


Adion upon the Caſe, 


W hett it lie. 8 


— A. 
When it does not lie, 1 „ 
When there is no temporal damage, % 
28 B. 2. 180 


When there is no particular damage. 
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For an a& not prohibited by law. - B. 3. 180 | 
Where the damage Hoppers by * of the | | 
For an act of another 0 | [ 
Ads, for felony, C. OI E OY 1 | 
For a bare treſpaſs. - »;. Bi: & i x68 
For perjury. - + B. 2. 182 1 
When another remedy is given. - Ea | 
Proceeding in an action upon * caſe; — 183 
The original. | . 1. 28g - 
The declar ation. 7 E 944 18 3 
When it omits vi et ar mi. . 3: 89 
+ And contra pacem. 5 C. 4. 184 
Action upon the Caſe upon Afſumpſit, 
When an ofſumpfit lies; © - 3 - A. 18 
U fon an implied promiſe, .' Ae ie 3 


V pon a bill of exchange; aud promiſſory note. A. 2. 190 
How bills of exchange muſt be made, ac- ; 
ceptcd, and proteſted, ide in Merchant, 


(F. 4, &c.) 
Upon an expreſs premiſe ; | x 
The words mult be certain. » 1 - 399 
But, certainty to a common intent is ſuf- | 8 
ſicient. „CCT 
And there ſhall be a reafoacble conſtruction. A. 5. 194 
Conſideration; D. 194 
What will be a good conſideration ; ; 1 
PFPoorbearance of a ſuit. — - B. 1. 195 
Surceaſing of a ſuit, - „ I 
Diſcharge of a debt, or eur 4 . 197 
Proof of a debt. e + - > 
Endeavour tp act. "= - B. 5. 198 
Permiſſion. — - B.6. 199 
Mutual promiſe. - 7 199 
Marriage. | - B. 8. 199 
Voluntary perſormance of an act, which Rs 
he ought to do. - B. 199 
Any other act, by which the defendant EE 
. benefit. 2 B. 10. 200 
Or, the plaintiff has labour, or 3 - B. 11. or 
Conſideration executed in part, - BK. 1%. 207 
Void in part. - | B. 13. 202 
Voidable. | — 14. 203 
Conſideration ariſing from another, | SD YR. 
When an afſump/i lies though _ be another e 
remedy. - © 204 
At what time it lies. — 3 205 
By whom it ſhall be brought. — 205 
When an aſſumpfit does not lie; . 207 
Upon an undertaking by deed. 1 207 
Upon a caſual ſpeaking. F. 3. 207 


When it does not lie without a memorandum 
in writing. 
Does not lie for an unfavfol thing. 
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Does not lie without a 3 | 
Or, if the conſideration be executed, 
Or, be unlawful, 
Or, not beneficial to the defendant, nor 45 
trimental to the plaintiff. 

How an afſump/it-may be diſcharged. 

The proceeding upon an . 
Original. | 
Declaration. 

When a declaration i in aſumpſit wall * de- 
livered, Vide in Pleader, (C. 2, &c.) 


In what county it ſhall be brought, vide - 


Action, (N. 11, 12.) 


Diſtin& matter ſhall not be joined with it 
in the ſame declaration, Vide Action, (8+) 


Muſt be certain. 

Other requiſites. 2 
Pleas in afſump/it ; ; 

Non afſſump/it. =— 

Non aſſumpſit infra ſex annos. 

Replication to aon A ſumpfit 5 ſex annen. 
Pleas in diſcharge. | 

* Vide Pleader, (2 G. a, Ke. ) 


5 *: 


NH N 
HD mM 


Action upon the Caſe for a Conſpiracy, 


When it lies. . 
When not. 
The proceeding in e or in an action 
upon the caſc in nature of a conſpiracy. 
The writ: | - 
The declaration, 
Muſt be laid in the proper 8 
Muſt ſuppoſe the fact to 1 falſe and ma- 
licious. 
Muſt ſhew the plaintiff was indicted before 
a proper juriſdiction, and upon a good 
indictment. 
And, that he was lawfully acquitted: 
The plea, Vide Pleader, (2 K.) 
Vide more of conſpiracy, in Juſtices of Pace, 
(B. 107.) 


Ation upon the Caſe for a Deceipt, 


. '® 
When it lies; | 5 | 
For a deceipt i in play. . | "Re 
Forgery, Wc. - 

Perſonating. - „ 


Tortious proceeding in law. 
For deceipt in his truſt. 
In his office. - 
For misfeaſance in an officer, Vide A#ion 
wpon the Caſe for Misſeaſance, (A. 1.) 
For neglect in an ctlicer, Vide Aion upon » 
the Cafe for WNegiicece, (A. 2.) 
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In his trade. 
In a ſale; 
By a falſe affirmation. 
Or other falſity. . - . 
For a falſe affirmation upon other Cones. - | 
For a falſe warranty. e e 
Againſt whom it lies. wr Þ 
By whom it lies. - 
At what time it lies. <> 
When deecipt does not lie. 
For a zadielal act. — 
For a prejudice without a truſt. 


For an unſucceſsful endcavour in his truſt, Oc. 


For a falſity, without warranty. 

When there is another remedy. 

The proceeding in an action for a deceipt ; 

The original, » 

The declaration; f 

Muſt be laid in the proper county 

With a ſienter, c. 

The plea. 
Jide niore of deceipt, in e 2 
| tices of Peace, (B. 30, &c. * (L. 6 

mee. (J. 38.) 
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A. 8. 
1 
A. 10. 23 
Be; II. 
* 
C 

D. 
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Action upon the Caſe for Defamation, | 


When an alien for defamation les. 
De ſeandalis magnatum ; 
For whom it lies. = 
For what words. - 
How the proceeding ſhall be. 
To the ſlander of a title; 
When it lies, 5 
When not. * 
To the flander of a common perſon,; 
Words which endanger his life; 
Charge of treaſon, 
Of murder. - 
Of other felony ; 
By ſtatute. - 
By the common law. 
Words which endanger corporal puniſtment;' 
Charge of perjury. 
Or, ſubornation. - 
Or words, that import perjury. 
Charge of forgery. 
Charge with words, that fabjee to an in» 
ditment, 
Or, to puniſhment by the cnſtonl of a 
place. * 
Words which tend to his dimeriſon. 
But where the diſheriſop is not apparent, 
they are not actionable. 
Words, which Nander a man in his office; 
As, a judye. - 
Member of parliament, 
Juſtice of peace. 
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Reference 
by Letter 
and Figure. 
Commiſſioners for man witneſſes. - D. 17 
Receiver. : D. 38. 
Pariſh-Officer. F - Cas © 
Juryman. : -þ 33 D. 20. 
Steward, &c. D. 41. 
Words, which ſlander him in his . e 
As, a couuſcllor. - D. 22. 
Phyſician, Te. - | 0. a3 
Attorney. D. 14. 
Words, which ſlander him 4 in his trade; „ 
As, if they import, that he is a bankrape - D. 2x. 
Tuhat he uſes deceit. D. 26. 
Or other male- practice. e P 
Words, which charge him with an infe@tious ; | 
diſeaſe; | 
As, leproſy, plague, 9. - D. 28. 
4 French pox. - D. 29. 
Words, by vrhich the party has 0 «ſpecial — - D. 30. 
Manner of ſpeaking ;' E. 
In an oblique way. * E. 1. * 
By way of queſtion. 4 .. 
Or, conjecture. - +» BK. 3. 
As, epithet. - : OM x 
Or, report. 5 F. x. 
Or, exclamation. E. 6. 
Where the perſon is indiregly deſcribed. „ T 
Where the ſlander is by antitheſis. * 2 
Or, the words import a time paſt. E. 9. 
N hat words are not actionable; 55 
If they do not pot” a certain charge EI * 
Of treaſon. * 
Of murder. wr Bs 
Of felony; 
Py. ſtatute. 323 _ 
By the common law, , YT, ; 
Of perjury. » E's. 6 
Of ſorgery. | - F.6. 
| * general misſeaſance. . 6 
So, general words of any in office ; ; | p 
As, a Juſtice of _ Oe. F. 8. . 
Attorney. P. 9. 1 
Trader. - F. 10. ] 
A perſon affected by a 1 - F. II. W} 
or, which charge only with an inclination. « F. 12. Pre 
Or, denote only the opinion, or cen, rue” | f 
him, who ſpeaks. F. 13. Vis 
Or, charge no perſon certain. ME 1 
Or, are explained by other words. F. 14. ( 
Or, may be taken iz mitiori ſenſu; | 1 
Though they ſound near to * - F. 16. X 
Or, to felony. | F. 17. For 
Or, to perjury, e. - F. 18. 1 
Or, as charging with a diſeaſe. - F. 19. — 
Or, do not import any temporal damage. F. 20. 0 
- Or, the temporal damage is remote, - F. 21. 5 
| When ſpoken in a courſe of juſtice. - - F. 2% } 
Declaration for words; „ 
Muſt ſhow the plaintiff to be of good fame, « 6. 1. 
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Cannot be ſor, or againſt two. G6. 2. 
If the charge be i in reſpect of an office, Oc. 


muſt ſhew his office, c. 
Muſt ſhew a publication. 
Muſt ſhew a malicious intent. 
Muſt alledge expreſsly, what words were 
ſpoken. 
And that they were ſpoken of the plaintiff 
When an avermeut is neceſſary. 


Vhen not. 
Words explained by an innuendo. 


Special damage alledged. 
Plea to an action for words. Vide Fleader, 


(2 L. a, &c.)- 


Attion upon the Caſe for a Diſturbance. 


A. 
A. 1. 
. . 
A. 3. 
A. 4. 
5 3» 


When it lies; 8 
For a diſturbance i in a common. 
In a way. — 
In a ſeat in a church. 
In foldage. 
In an office. — 
Or, other poſſeſſion, 
The procecding in an action for a diſturbance; 
The declaration, 2 


The plea, Oc. — 


| . 


Attion upon the Caſe for Mis leaſance. 


When it lies; — 
For miefeaſance 4 in an officer. 
In awy perſon, contrary to — obligation of 
the law. 


Contrary to his e 
And an action lies for misſeaſance, though 


the damage happen by miſadventure. 
In centempt of the proceſs of the law. 
For a malicious misfeaſance. 
When it does not lie. 
As to declaration, and plea in this action, 
Vide leader, (2 O.) s 
Vid. more concerning Misfeaſance, or 
Miſdemeanor ; Leet, (L. 2, &c.) 
Oficer, (K. 3)—/ arliament, (G. 3.— 
L. 34, 35, 44.) Hrerogative, (D. 
—Iſcount, (D. 3.5 eee 
For miſdemeanor in an attorney. Vid. 
| Atera, (B. a | 
in a coroner. Vids 
Officer, (G. 14, 15.) EN 
„in a judge, or officers, 
| FVidein Courts, (P. Ibo—Officer, (K. 3.) 


Aa 2 


For a in 2 jury or party. Vide 
Pleacer, (S. 46, 47.) | 
—, in labourers, and ſervants, 


f Fide Juice lane (B. 52, 62.) 


Alion upon the Caſe for Negligence, 


A 


When it lies; - | "a 


For negligence in a man's truſt. 
In his office. — 
For a neglect in doing that, which by law 
he ought to do. _ 
For a neglect to do that, which he has un- 
dertaken. — - 


As to declarations and pleas in the above 
actions upon the caſe for negligence, Vide 
Pleader, (2 P. 1. ) | 
For a neglect in taking care of his dog, horſe, 
cattle, Oc. 3 
As to the declaration, and pleading 3 in this 
action, Vide Pleader, (2 P. 3.) 
In keeping his hs. Fat, - 
Declaration. 
As to more of deeJaration, and pleading in 
this action, Fide Fleader, (2 P. 3.) 


Action againſt a common inn-keeper ; - 
When it lies. | - . 
' Declaration, , - | a 5 
When nat. | - 


As to pos in this DIR V. ide 1 leader, 


When an  inn-keeper ſhall detain an 


horſe for his eating. 7 


Action againſt a common carrier; | 
When it lies. - - 
When an action lies againſt him, who un- 
dertakes to carry, Vide Action upon the 
Caſe for MMi:feaſance, (A. 3. Y 
Declaration. 1 
Plea. — ies - 


Alion upon the Taſe for a Nuſance, 


When it lies. 

By whom, or againſt whom, it les | 

When it does not lie. » * 

What remedy for a nuſance; 

Aſſiſe, or action upon the caſe, 
Quo permittat. : — 
Indictment. 0 
Prohibition for removal. 

The proceeding in an action * the caſe fora 
nufancg ; . 
The declaration, - _ 

The plea, Ws. VVV 


A. 

B. 

C. 
D. 
D. 1. 


D. 2. 


D. 3. 
D. 4. 


. 
E. 2. 
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For more concerning ti Nu Chaſe, (K.) 
LE Faſlices of Peace, (B. 24, &c.) Leet, (L. 
12, 13.) 


Aſtion upon the Caſe upon Trover; 


When it lies. [oc 


6 Y 
By whom. 5 . 
For what goods. 3 
Againſt whom. 5 D. 
Converſion; What. 3 
When trever does not lie. —0 5 8 
The proceeding in trover; 8. 
The declaration; 
Muſt ſhew a property in the plaintiff, $$ 
Muſt expreſs the goods with convenient 
certainty. . „„ © ©, 
But certainty to a common intent is fuſe | 
ficient. | — 323 
So, words of art, tc. 3 0:4 
5 Muſt alledge a ene „„ 
The _ = GG. 6. 


Attion upon Statyte, 


When it lies; - - 

For a recompence. - 

For recovery of an advantage. 

What averments are neceſlary in an action 

upon a ſtatute, - 

By way of prohibition, | 
When an action does not lie upon a ſlatute. 
When an action lies upon a Ts or at com- 

mon law. — 
When it does not lie in the courts of V. eftminſler. 
Action upon ſtatute, by gui tam, Oe. | 

How it ſhall he brought; 2 

By information, or original. Vide Indict- 
ment, (A.) Information, (A. 1, 13.) 
In what county, Vide Action, (N. 10.) 
a —Ante, (D.) 
When an action lies by qui tam, e. 
Action upon ſtatute by the party grievedz _ 
When jt ſhall be. 
When a ſtatute ſhall be een . 
When it need not. 
How a ſtatute ſhall be recited. 
As to amendment in actions, and inſor- 
mations on penal ſtatutes, vide Amends 
ment, (2 E. 2.) 


Addition. 15 


Fil. A (E. 32.— F. 22, &c. -H. 
Tua, (C. 5 f 5 
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8 Adjournment. 
Adjournment of the term; 1 
When it may be. - MY 
When the term begins, Yide Sante, (C. 
I, &c.) | 
How it ſhall be. WG” | - A. 2. 
The effect of an adjournment. - A. 3. 
Adiontamnent of aſſiſe. Vide Aſſiſe, (B. 25.) | 
Adjournment to, and of parliament. Yide 
Parliament, (L. 6. N.) : 


/ 


Avmeaſurement, 


Adonrafurement of dower. Vide 8 : 


| Adminiftration, 


By whom it ſhall be. 
By an exccutor, cr adminiſtrator. 


When, by whom, to whom, and how ad- 
- miniſtration ſhall be granted. Vide Ad- 
miniſtrator, (B. 1, &c.) 

Who ſhall be executor de ſon tort, and how 
charged, Vide Admini ww; (e. r, &c.) 


Executor; i 
How appointed. = | B. I. 
9 may make an executor, and who not. 

Vide Deviſe, (G.—H. 1, &c.) 

Who may be an exccutor ; 

A common perſon. B 

| The king. - ee e 

When an executor may reſuſe. . 

When his debt ſhall be releaſed, | 

The dnty of an executor; 

He muſt make probate of the will; 

By whom the probate ſhall be. 

Exhibit an inventory. 

Charge of prohate, or inventory. 
What things he may do beſore probate... 
What intereſt an executor or adminiſtrator, 

has in the goods of the deceaſed. * 7 Te 

How they repreſent the teſtator, or inteſtate. 

If there are ſeveral executors or adminiſtra- 
tors, their intereſt is intire. 

What actions an executor, or adminiſtrator 
ſhall have, | "AR, - 

As to pleading in an action by an executor, - 

or adminiſtrator, Vide Pleader, (2 D. 1, 
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. 


14. 


cc.) | 
What aQions ſhall lie againſt them, | s 
| | 15. 


What not. 

As to pleading in an action againſt an 
executor, or adminiltrator, - ide 
leader, (2 D. 2, Ke. II, &c.—3 
L.. 12.) 


wy 


and Figure, 
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Reference Reference 


| 1 by Letter : 3h 
and Figure. Page. « 
The manner of the adeainiftration; ; . 347 ; 
By payment of debts. | „ 347 
* what * it ſhall be. - 8 S. "a4 
ent of legacies. C. 3. 352 
py performing rg wo to 8 power, or | 
- C.4 353 
By | aſſent to a legacy; | 
When neceſſary. - + % eb 
What ſhall be an aſſent. | 8 353 
What not. 2 - C.7. 354 
By whom it ſhall be. „ 0,8 354 
Adminiſtration by a feme covert. 53 355 
Adminiſtration by an infant executor after ſe= OY 
venteen. - E. $53 
; Adminiſtration by an adminiſtrator durante mi- | 
nore etate. | - . 355 
Adminiſtration by an executor of an executor, = G. 357 
Diſtribution of inteſtate's e — * X 3 59 
>. avit. | | 5 . 302 
be ſhall be. < | „ 362 
What not. | - 1.4. 363 
Remedy upon a devaſtavit. * 364 
Apminiftrator, 
dminiſtrator; By the common law. 3 As 366 
ce the ſtat. 31 Ed. 3. 11. B. 367 
When adminiſtration ſhall be granted. N 367 
By whom it ſhall be granted. .. 368 
When by the metropolitan. ay - B. 3. 369 
When by the delegates. Vide Prerogative, | 
D. 14.) Gs 
' What are bona notabilia. | BD. 4: 369 
When by an inferior judge. . 371 
To whom it ſhall be granted. = B. 6. 371 
How it ſhall be granted, 33 374 
When it may be repealed. „ 375 
What acts, before repeal of an admini- N 6 
ſtration, are nn | - B.g. 375 
What not. - - B. 10. 376 | 
Executor de ſon tort, - . 376 
Who ſhall be. _ . 376 
Who not. . 2 378 
How he ſhall be charged. 3 378 


When an adminiſtrator ſhall have relief, or 
be relieved againſt in equity, //id: Chan- 
cery, (2 B. I, 2.) 

Pleading in actions by, and againſt exeeu- 
tors, or adminiſtrators, Vide Abatement, 
(E. 14.—F. 10.) — leader, (2 D. x, &c. 

10, &c.—3 L. 12.) 

Fide alſo concerning Adminiſtrator, in Ad- 

niaiſtratian.— Chancery, (4 A. 9. —Cerve- 

nant, (B. . 1.) 


| The: antiquity of tlie admiralty. 
The authority of re admiral. 


Prancbiſes, E.) 
As to the impeachment of an admiral, 
Vide Parliament, (L. 31.) 
Commiſſioners of the admiralty. 
Perquiſites of the admiralty, 
Juriſdiction of the admiralty; 


Murder... - 
Treaſon. 8 - 
C5 Piracy; what ſhall be. 
: Felony, ic. . _— 
How tried; Ghz 
By the /. a8 &.8 ns, 
By the . 11 & 12 4: 7.5 _ 
4 G. II. 
For all other niatters ſuper altum mare. 
For a truce, or ſafe conduct broken. 
For prize goods. - 
For a contract ſuper altum mare ; 


of the admiralty. 

What not. - 
By the law marine.—Laws of Oleron. 
By the uſages of the .admiralty. 
Juriſdi@ion by the A. 1 3 N. 2. 3. Ce. 
Juriſdiction for mariners' wages, Fe. 
Where a foreign fact is neceſſary to be 
certified into England. 
Execution of. a foreign ſentence, 
The manner of proceeding in the ad- 


: miralty; 
Procels. — 
Caution. — — 
Libel. — N 
„. "> - 


Execution. — 
As to the court of wlanicaley in Scotland, 
Vide Scotland, (D. 12.) 
When the admiralty has no juriſdiction. 
Prohibition, when it gocs; 
If the ſuit there be for a thing within 
the body of the county. 
Vor a matter upon land in perfibus tranf- 
marine. 
If the original be upon tai, though 
the act be con. pleated upan the lea. 
Or, the act was part upon the land, 
and part upon the ſea, 
Or, after au act upon the ſea, the pro- 
perty is altered upon the land. 
If the ſuit be for a wreck, 
For avoiding a deed, patent, oc. 
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Reference 
Adniiralty, 


As to the admiral of the Ciague Ports, Vide 


For all offences done per a alium mare ; 


What contract is allowed at the law 


— 
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and Figure. Pape, 


2 Hot 
3 Vr 
4 
D. 381 
E. 382 
- E, r. 383 
»- K. 2. 383 
E. 3. 382 
* E. 4. : 334 
„ . 384 
„ 385 | 
* E. 7. h 385 
E. 8. 385 
E. 9. 336 
1 387 
ood E. II. . 388 
3 
a E. 13. 
wc . 
92 E. 15. 
E. x6. :: 307 
E 17- 391 
E. 18. 392 


E. 19. 392 

E. 20 392 

E. 21 393 
„LA +203 
nn the 394 
* T. 3. 395 
79 395 


— F. 5. 6 395 


* F. 6. ; 396 | 
„ 396 
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- 


At * time a pre Hhibition fall go; by and 


hen not, = F. 9. 397 ; | 
Aion upon the,. I5.R. 2. Fe Ps | 
4. II. F. 10. 398 


For the proceeding in this action, Vide 
Pleader, (2 S. 25.) 


Appeal. 5 CI 1 . | 399 
Admiſſion and Jnfitution, 
Vide Eſgliſe, (I.) 
Admittance, 


Admittance to copyhold. Vide Copybold, 
(D. 2.—. 1, &c. ) 1 

Admittance to a ſpiritual office. Vide 
Probibition, (G. 4.) | | 


Ad quod Damnunt, 
When: les 17: 1 4 FoV! 
Adultery 


Vide Leet, (L. 4.) 


Advowſon. 
Advowſon, | - - A. | 401 
When it ſhall be appendant, or in groſs, — 401 
How it ſhall be granted. „. 402 
Grant of the next avoidance. „ 05 Js 404 
Appropriation of an advowſon; - D. 406 
To whom it may be. D. 1, 406 5 
Of what effect it ſhall be. 7 . 406 
By whom it ſhall be made. 3 407 5 
How diſappropriated. - D. 4. 408 
Impropriation, 1 r 408 
Union; - EE. 409 
By whom it ſhall ha. „„ A 
The eſſect of an union. „ . 410 
Right of advowſon. Vide Diſmes, (M. 
10.) Quare impedit, (B. 1.) 
Title to advowſon. Vie Pleader, (3 Io 
4. robibitien, (F. 3.) 4 
Aſteer ment. 
Jide Leet, (O. 2.) : 
| Affidavit. 
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Affidavit 
Vide Serement. 
Affirmative and Begatibe. 
e 
Age. 
„ „% ͤ¶ K 


(A. 3. —Za,ant, (C. 9, 10, 11.—D. 
3. — leader, (2 G. 3.—2 W 22.— 


How expounded. - A 

For more of title of agreement, Vide Baron | 
and Feme, (S. 1, &c.)—Chancery, (2 C. 

1, &c.—4 8. 1, &c,)—Parceners, (C. 


F.) — Plaader, (C. 53, 54, 55+) 


- Aites ber faire Fits , et File marrier. 
Aide Prier ; : - 7 23 


Of the king; 
When it ſhall be. | - „ 
Writ de non procedendo rege inconſulto. „B. 3. 
When it ſhall ON be = "Sy * I Eo 
Aid of a common perſon; . 
By whom it ſhall be prayed. „ -B. © 
in what actions. „ 


When i it ſhall not be allowed, | 


5 b , ; and Figure, 


2 V. 8.) 
7 | 3 Agiſtment. 
Vide Chaſe, (O. 1.—Q. 6.)—Di/mes, (H. 5.) 
Agreement, 
What ſhall be ſo cities. „ - A. I. 
G Executed. - - te „ 
Executory. 2 A. 3. 
When an agreement exccutory ſhall be | 
compleat. | A. 4. 
How it ſhall be made; =." 
By what words. „ 3. 
Upon what conſideration. - B, 2. 
What will be a good conſideration, 
Vide Aftion upon the Caſe e A 
Sumpſit, (B. 1, &c.) 
When the conlideration ſhall be paid | 
immediately. ö 
Where there ſhall be a writing at . - B. 4. 


- 
By. 


>» > 
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When a defendant may plead in abate- - 
ment after aide prie, Vide Abatement, 


I. 29.) | | 
BY, (Sublidy.) Vide Parliament, (H. 9, e 
&c. 13, &c.)——Prerogative, (D. 43, 


aul. 

Fide Afife, (D.) 
'Alverman, 7 . + | 

Vide Franchiſes, (r. 23. Ea, (D 


Ale. 


| £ 
Aſſiſe, and aſſay of ale. Vid: Juſtices of 
Peace, (B. 94.) . | 
Aleconner. Vide Leet, (M. 4.) : 
Alehouſes. Vide Juſtices of Peace, (B. 25, 
n 5 . FEED 8 
Alien. | 
Who ſhall be an alien. - A. 42¹ 
Who is not an alien — 8 422 
Any born within the ligeance of the king. B. 1. 422 
A perſon naturalized. | - B. 2. 423 
What things an alien may do; what not; L. 424 
When he may inherit ; when not. „„ 424 
When he may purchaſe. | - C.2. 425 
A purchaſe in the name of a truſtee. C. 3. 425 
Various diſabilities. +7 | - C. 4 427 
| When he may ſue; when not. . 428 
In chancery. - | C. 6. 428 
What other privileges an alien ſhall have; 
what not. 8 . 7. 428 
Trial per medietatem linguæ. „ ad 
Denizen; | Ot ** 430 
By whom made, and how. - D. I. 430 
The privileges of a denizen. - D. 2. 431 
Who ſhall not be a denizen. „„ -: = +4SE 
Alienation. : 
Alienation, by the king's tenant. 2 4314 
When it ſhall not be without licence. „„ . ks 
When it may. „ „„ 432 
Alienation, by the tenant of a common perſon. B. 432 
5 Alienation 
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3 of 38 vidi cle 4: 4 | 
(I. 1.—M. 2.) 
Alienation by a corporation. Vide Fran- 
" ebiſes, (F. 18.) | 


By huſband and wife. Vide Baron ond Fe- 
me, (G. I, &c.—P. 1.) 
By tenant in tail. Vide Diſcontinuance, (A. 
4, &c.—B.—C. 1, &c.)—FEftates, (B. 
22, &c. 33.) 
Forfeiture by alienation. Yide Copybold, 
(M. 2.)—Forfeiture, (A. I, &c.) 


Alimony. 
Vide Chancery, (2 D. 1, &c.) 


© Sllegiance. 


Allegiance; when due: - s. A. 433 
Oath of allegiance, Oe. —_— 434 
By the common law; N ©. 434 
By ſtatute law; A 
Who ought to take them. - "4 434 
Who may tender them. | = 437 
The penalty. - „ B. 4. 438 


Alliance. 
Vide Prærogati ve, (B. 3. 
Allowance. 


Allowance in Eire. I ide Aljuration, (D.) 
— Franchiſes, (C.) . | | 
Allowance of council. Vid. Parliament, 

(I. 27.) 


Allop. 
Fide Money, (B. 2.) 


; | Ambaſlador. 


* 


Ambaſſador ; bs e 44 


Who ſhall ſend one; and who not. „ 440 
4 Who ſhall be; and who not. 4» * he 441 
Privileges of an amhaſſador; what are al- 6 
lowed, | | ; 
What not. — . 44% 


7 Ambiguity. 
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Ambiguity. 


Reference Reference 
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and Figure. 


Lide ö (3 A. 5 )—Parols, (A. 3, 4. n 


Amendment, 


When allowed by u the common law. 
' When not. ” 
When by ſtatute. —Proceſs. 


Miſcoaveying of proceſs. 
Original, and other writs 


Miſpriſion of the clerk therein Shall be. 


amended. 
Falſe Latin. | 5 
Word of courſe. > 
Md defaced. * 
Default of form. 2 
Dent of an original, 
Sni Variance. "A 


But net a material variance. 
Nor ignorance of the clerk, or miſinfor- 
ation. . 
Warrant of attorney; 
When fafure, or miſpriſion i in it ſhall be 


error. - 
When not. a — 
Panel. - 
Return. Ts 


Miſpriſion in the name of a deer 
Venue; | 

From what neighbourhood the Jury ſhall 

come. 

From what, not. - 

When miſpriſion of the venue is helpt. 
Miſcontinuance, and diſcontinuance, 
Record, plea, Cc. - 

What ſhall be ſaid a record. 

When the count ſhall be . 

In form. 

In ſubſtance 
When the plea, ts. _ 

When other record. —Fine. 
Iſſue. - 
Verdict. — 
Averment. - 
judgment. | | - 
Vrit of inquiry. - 
Miſpriſion of the clerk. What ſhall be 
called ſo; N 

Miſtake of his intent or that, 


ing. 


Miſtake of a name 8 named before. 


Omiſſion of a word, c. of courſe, 
Miſpriſion of a word, not Latin. 
Neglect to * bail, 28 | 


which ought to warrant his procced · 
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* 
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Razure made in the record. 
What mall not be called a . of the 
clerk; | | 
Ignorance. 1 - 
Defe& in information, N 
Variance in one part of the proceed- 
ing from another part. 
Form. What ſhall be called ſo. 
What not. 
No amendment, where there i is nothing by 
which the amendment ſhall be . 
Or, where the iſſue tried will be altered, or 
the jury ſubjected to an attaint by it. 
At what time an amendment ſhall he, 
By what court an amendment ſhall be. 
To what caſes the ſtatutes of amendment 
do not extend ; - 
Appeals, and indictments. 
Actions, and informations on penal ſta- 
tutes. - 
Proceſs to outlawry. 
Writ of error, 
Amendment of the deſect of a a roll, 
Vide Copybold, (I. 2.) | 
Amendment of a bill in parliament, Yide 
Parliament, (G. 20.) 


Amends. 


Amerciament. 


Pide Diſtreſs, (B. 8 (O. 1, &c.)— 
Pleader, (3 K. 27.) —Præregati ve, G. 
58.)—Sewers, E. 7. 


Amoveas Manus. 


Fide Prerogative, (D. 90.) 


Anceſtrel Aſtion. 


Vide Acdion, (D. 2.) 


f Ancient Demeſne. 
5 * Fran 
What lands . = axcient Angi | | . 
What frank- 2 1 


When they become frank ſee; 


Vid: Pleader, (2 G. 2.—2 W. 28, 49,3 K. 23—3 M. 36.) 


not 


| Annates, 


Vide Tenths, (B.) 
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By a&t of the king. e - C.L 
By act of the lord. — AM 8 
By act of the tenant. 3 - 04S 
When not. 3 D. 
How reſtored to be ancient dates * 
By ceſſer of the act which 1 them . 
frank-fee. IN E. 1. 
By writ of diſceit. 5331 
What privileges the tenant there ſhall 
have; F. 
Shall be exempt from j inen 1 
Shall be ſree from e of W in 
parliament. F. 2. 
rom tallage. — F. 3. 
And from toll, Cc. = F. 4» 
Shall be ſued within the manor; 
When ancient  demeſne is a good plea. „5 
At what time, and how it ſhall be | 
pleaded, Jide in Abatement, D. 
1, 9.) | X : 
When not. - 33 
How it Mall be tried. E 
The court of ancient demeſye. 5 
In what caſes, and how it ſhall hold pln. ©» ih th 
In what, not. - G.3 
How the lord ſhall be compelled to do 
right, 38. 4. 
When the plea mall be removed by | 
recordare. . 
Monſtraveruni. When, and how it ſhall be | 
ſued. „„ 
When ancient demeſue ſhall ER be 5 by 
act of parliament. 8 &- Js 
When it ſhall. - 8 
Ann. 
The year; how computed, | A. 
The month. 7 — B. 
The day, hour, Wc - OC 
Ann, Jour, et Waft, 
When the * ſhall have the year, 
day bl and waſt, 2 A. 


503 
503 
504 


505 
505 


© Annoyance- 
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Ag 
7 Faber of * (B. 24, &c. 3 | At 
(L. 12, 13.)———A4&#ion upon the caſe for In 
nuſance,— Parliament, (G. 2.) —Præro- r Bel 
gative, (D. 3 (C. 3.) 2 
; Annuity. j 
| ] 
What ſhall be a gout grant; - - hs 3% ( 
In reſpe& of continuance, „ 1 
In reſpect to the conveyance. „ ar 
By what words granted. A. 2. Jog 
By what, not. * .. . 8d 
Who are bound to payment. X. 510 
Remedy; — 9293 511 
When a writ of annuity, or diſtreſs, 455 
at election. C. . 511 
What ſhall be a determination of the ; | | 
„ | TCT 1 
- What not. - e 1 
When debt lies for an annuity, and when RS 4 
not, Vide Dett, (A. 6, 7.) | ( 
Writ of annuity, ' . WS © _-: 
Declaration. : ” 5 512 Ap 
Pleas. | WET SE $13 * 
Judgment. - » hs 514 . Bill 
Execution. - F. 514 0 
Annuity fro ane Vide + Conti, (K. 4- ) RT | ap 
; Anſwer. FR 
Go. 02 
Anſwer to a bill in equity. Vid: Chancery, Ap 
(K. 1,) &.—L,—M.—T. (6.)—Diſmer, 8 
(M. 16.)—Evidence, (C. 3.) | 
To articles. of impeachment, Woe Par- 
liament, I. $3). PE 57 
' | Apothecarp. * - 
\ Vide Phyſicians, (C) 
Appeal. : Apr 
Wh 
When it lies. ; 8 - & 515 
For the death of a man, - A. I $15 O 
For a robbery, - „ A. 3. 1 16 V 
For a rape, | - ; - A. 3. 517 5 
83 1 Mayhem. Vid: _ Battery, ; | * 
4. | 
By whom it liese. . B. 518 iq * 


i 
| Reference Reference : 


by Letter by 
| and Figure. Page. 
Againſ whom, Z . 318 
At what time. — „ D. 518 
In hat county, _ | ® - E. 519 
Betore whom. - 8 520 
How the proceeding ſhall be; . 520 
By writ | = 1 520 
How arraigned upon it. 's G. 2. 521 
Plea in abatement. — „ SP 
By bill. — SG. 4 522 
Proceſs for non appearance. * 523 
Count - - G.6. 524 
Pleas in bar. | Exe 
Not guilty, - „„ 
Tender of battle. - (0.3: $526 
Autrefoits convict of manſlaughter, _ Ge | 
had clergy. 6. 9. 526 
Former appeal againſt others for the 
ſame felony. - G. 10. 42 
Autrefoits Acquit upon appeal. - G. II. 547 
Releaſe of the action of * . 
Iſſue. 8 1 327 
Noi. ſuit, or verdict. 5 - 6. 14. 528 
Judgment. . . 529 
Conviction in an a may be pleaded 
to an indictment, - 0: th 00 
"Appeal from the admiralty. 7 Ide Admi- 
ralty, (G.) 
= by way of appeal. Vide Chancery, (2 
2. 
Ad from order of removal. of a pauper. 
Vide Fuftices of Peace, (B. 74.) . 
Appeal to Parliament. Vide Parliament, 
(L. 7, 9.) 
Appeals to the pope. Vide Popery, (A. 3. 
B. 2 0 - 
8 in eccleſiaſtical courts. Vide Præro- F 
gative, (D. 13, &c.) ; FFF 
Appearance. | 
Vide Pleader, (B. 1, &6.)—Appeal, (G. 5.) - 
—Cbancery, (T. 1, 0 (E. 6.) 
b TY and Appurtenant. 
Appendant, and appurtenant. 5 - „ 530 
What things may be ſo; — 8. 531 
A thing incorporeal to a corporeal. B. 1. 531 
Or, vice verſa. 3B. 3. $31 
What things paſs by a grant cum bertinentiit, 
Vide in Gras (E. 9.) 
To what things appendancy ſhall de. B. 3. 531 
What things cannot be ſo. . 330 
Appcndancy, how deſtroyed. | 8 532 


* 


vor. I, D bb Appointment, 


Vide 4.5 (2 F. , &e.)——Uſer (N. 11, &c.) 
Spgertionnent. 
Vide Chancery, (2 E.—4 N. $.)—Supenfun, (E—G.) | 
| apprentice. | 


Vide Juſlices 0 — 5 B. 53, &c.)—Ley, (D. 
ns rank (N. SI (D. 1 Kc.) 


. — U 
Appropriation. . : 
Vide Advowſon, (D. 1, &c.) | — 
| DIRE Rem 
Approver. - 3 By 
Vide Juſtices, (V. 1, &c.)-=Officer, (G. 6.) | 
. Arbitrament. | F 
| | her 
Arbitrament, what. . - - 544 * 
Who may be an arbitrator. B. 534 v. 
Who not. * - C. 534 When 
Submiſſion; _ | — „ 534 cha 
How it may be made. - D. 1. 534 
By whom it may he made. -  D:.% 0 
What things may be ſubmitted. - >|: + 2397 
To what things a commiſſion extends. - D. 4 538 
When a ſubmiſſion may be revoked. » D. . 339 
; Award. wy OE E. 540 
What ſhall be a good one; 
It muſt be purſuant to the ſubmiſſion: 
And therefore, ſhall be void as to 
. - Sager. - WE PE E. 1. 540 
When it goes to a time beyond the  * Vide 4 
ſubmiſſion, - „. 3; Jar (H. 
Or, to matters not ſubmitted. - 3 < It. 5. — 
Or, does not extend to all the matters Ty | 
ſubmitted ; , 
Where the ſubmiſſion is. condi- | 
tional, with an ita guod, c. „ 08... 
Or, to all the perſons. „ 1 N B 
Hut it is ſuſſicient, that the things de- (A. 


1 T the award are within 
the ſubmiſſion, though a thing to 
be done be out of it, x 


-0 
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50 an award to a firanger is good, 5 
where he is concerned ae 
ſtrument. 
And the award is void en Sus | 
much as is out of the 88 | 644 
And there ſhall not be any ſorced con- . 
ſtruction to make it to be out of the 
ſubmiſſion. 
Nor ſhall it be intended to be out of i it, 
if it does not appear ſo. 
An award muſt be certain, 
Poſſible. - 
Reaſonable. 5 75 
Mutual. - 
Final. 
Intire. — 
Advantageous. 
When an award is void for the whole. 
When only in part. 
When an award by pare! ſhall be void. 

Umpire. 

Breach of an award; what ban be. 

What not. 

Remedy for not performing a an award, 

By debt. 
By aſſum : 
By — the A e. 
How the defendant ſhall plead to it. 
Plaintiff, by his replication, muſt ſhew 
the award, and aflign a breach. 
And, that it was * to the autho- 
rity. 

When arbitrament is a good ven, or not, Vid. 
Accord, (D, I, 2.)—Pleader, (2 G. 9.2 
V. „1 W. 41.—3 M. 13.) 

When it ſhall be confirmed, or avoided in 
——_— Vide Chancery, (2 K. r, &c.) 


343 


ß v% 0e'% 


Arbitrator, 


Vide Arlitrament, (B. -C.) 


| Archbihop 


Vide Ecelefaftical Perſons, (C. 1.)—Efglife, 
(H. 11. Hereſy, (B. 2.)— | 
dee 66300 . 


Archodencon. 


2 Bal 4 Per , . ' 
he 2.90 c. e 
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"TO 
Fide Gourts, (. 3 | 

„ 

Arms. Vide Fufticer of Prace; (R. 14 -e, 
Arms, „ Nerroy, (C..) 


jeant at Arms. Vid. Chancery, (D. 6.) 
— of the ſea. Yide Navigation, (B.) | 


Vide Appeat, (G. 2.)=—Indifiment, (M.)— | | 2 
Juſlicet, (T. 3.— W. 2.)-—Foſftices of Roya 


Peace, (D. 14.) Parliament, (I. 16.) | 4% 


% | | | Arrap. 
Challenge to the array. Yide Challenge, (B.) ﬀ 
| Commiſſion of array. Vid: War, (B. 3. 2 | 
| Aſſeſſ 
2 Aſſeſſ 
Arreſt. 2, ( 
Arreſt, Vid: Dignity, (F. 3.)——Execution, 
(C. 12, 13:)——Privilege, (A. I, &c.) 
Arreſt of judgment. Vide Pleader, (S. 47.) 
; 5 | Aſſets 
f | 3 Wh 
Arſon. ce 
What 
| Hoy 
Vide Juſtices, (P. 1.— M. 6.) -- 
(: 
| Aſſets 
Articles. : What 
1 | . | I, 2 
SE 5 Ts What 
1 Articles of agreement. Yide Chancery, (2 C. / 
! I, &c.—3 Z. 11, 12.) 8 
Articles of impeachment. Vid Parliament, 
(L. 21, 22.) | p 
Articles of religion. Vid A/zliſe, (N. 10.) 5 
| Algen 
| (4 
Aſart. - Plea 


bus Cloſe, (x. v) 


T H x I N D E X. 


Reference 


by Letter 
3  Afaule. 
Pile Battery, (o Pu, (3 M. 15, 21.) 


atemble Unlowful. 


Vide Forceable Entry, (D. 10, Ac.) 


Ateent. 


Aſent. Vide Parliament, (G. 18, 19. Pa- 
„(C.) 
— to a legacy. Fide Adminiftration, (C. 5, 
&c.— Chancery, (3 G. 4.) 
Royal Aſſent. Yide Parliament, (G. 21.—＋. 
4) + 


Alellment, 


Ment of FROGS vi ide Damoges, (E. 
1, &c.) 

Aſſeſſment of fine. Fi ide Leet, (N. 4.) 

Aſeſſment of ſewers tax. Vide Sewers, (E. 
2, 6, &c.) 


Allets. 


Aſſets by deſcent; 2 what ſhall be. „ . 
What ſhall be aſſets i in equity, Vide in Chan- 
5 02 G. 1 Oe. / 
me 5 
How the heir ſhall plead . by deſcent, | 
and ſhall be charged, / ide in Pleader, © 
(2 E. 3, Kc.) 


Aſſets enter mains ; what are. | C. 
What things are chattels, NF ide We (A. 
1 1 


What not. 75 — D. 
Allignee. 


Aſſignee, Vide a (B. * 
(4 N. 4.)—— Covenant, (B. 3.—C. 3. — 
Plrader, (2 F. 1, 2.) 

Aſlignee of a bankrupt. Vid Bankrupt, * 
24, > 


and Figure. | 


Allign went 
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What things may be affigned. | -. 
Who ſhall he an aſſignee. . 1 
What things cannot be n. | e. 
; + Cheſe i in action. * C. 2. 
- When aſliguable i in equity,  Fide Chanury, | 
(2 H.) | 
Bare right, — — 
Poſſibility. * 


Affignment by, or to the FT 
Aſſignment of a bankrupt's eſtate. vid. 
Bankrupt, (D. 2 &c. 2 
Aſſignment of a of exchange. Vide 
Merchant, (F. 11. "4 | | 
Aſſignment of a breach. Vide Pleader, (c. 
45, &c.——F. 14, 15.) 5 
Aſſignment of dower. Via- Dower, (A. 11.) 
Pleader, (2 V. 15.) 
Aﬀignment of error. Vide Parliament, (L. 
3. leader, (3 B. 14.) 
ER. of a mortgage. Vide Chancery, 
(4 A. 8.) 
Alignment of an office. Vide Officer, . 
— <a. CY TI (4 W. 6.) 


Aﬀiſe; . ſpecies. - A. 
Aſſiſe of novel diſſeiſin. - . 0-36 
When it lies. . - B. 2 
When it does not lie. - B. 3. 
By whom it lies. = - B. 4. 
By whom not. - - B. 
| Againſt whom it lies. . - B. 
In what court. - - B. 
The proceeding in an affize : - 
Writ origin; . -. 
Proceſs. | B. 
Summons, and Wenn. - BÞB. 
Plaint. - E56 
Pleas; 3 | 
In abatement. . - B. 13. 
In bar; 
By the tenant. - 322 
By a diſſeiſor. - B. 
By a bailiff. * 4 . 
Replication. | 
When ſhall it 8 to the bar. „ 
When it ſhall ſhew a title. | E638 
Taking of the aſſiſe. 333 . 
When taken at large. | - 3 
When taken upon title. B. 
Juſtices of aſſize; 


Their original. „ . 


B. 
— Who may be juſtices, | 7 B. 
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When, and in what place, cher ſhall hold 


their ſeſſions. 23. 583 
The authority of juſtices of aſſiſe. 1 . 
Adjournment of the aſſiſe. „7 
udgment. | - „B. 26. 384 
Certificate of the aſſiſe; 
By the common law. 8. 27. 585 
By ſtatute. ; — = B. 28. 585 
Aſſiſe of Mort d anceſtor 8 386 
When it lies. * . 586 
Proceſs. 3 . 587 | 
Pleas in Mort danceftor ; 5 £3; 
In abatement. 2 - '©. 3. A 
In bar. — . '- 8 
Taking of the aſſize. . - C7 588 
Aiel, Bſaiel, and Cf 27 nage. - — 588 
Nuper Obiit. - -' 389 
Rediſſeiſin, and poſt-diſſeiſen ; - F. 590 
When they lie. N 590 
How they are to be proceeded i in. . 591 
When they do not lie. „5 592 
Aſliſe of Darein Preſentment. Vide 2 Im- | | 
pedit, (C. 1, &c.) 
Aſſiſe of Juris Utrum. Vide Quare Impedit, 
(E.) 
Writ of entry in nature of an aſſize. Vide 
Dum fuit infra Atutem, (H.) | 
Aſſiſe of common. ide Common, (I. ) 
Aſſiſe for a nuſance. Vide 7/#ion upon the 
| Caſe for a Nuſance, (D. I.) pod, 
Rent of aſſize, and aſſiſe for rent, ide ow; | a 
(C. 2.—D. 1. ) 
_ Alliſe and Aſay, 
Aſliſe and aſſay of ale. Vide Fuftices of Peace, D 
(B. 94.) 
of bread, Jide Juſlices of . = 
Prace, (B. 96. Leet, (L. 8.) | | 
of wine, / ide Juſticet of | | 
Peace, (B. 98.) | 1 


Vide Rude (D. 18.) 


Vide Action upon the Caſe upon e 
ant (2 G. 1, &c.) 


Allurance * 
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ACurance, 8 1 ! 
; | WI 
| i | At 
Policy of aſſurance. Vide Merchant, (E. "i SE By 
10.) 1 . To 
KT WI 
Attachment. | | — 
| 5 W. 
Attachment for contempt. - A. I. - $93 W. 
What is a contempt to * an attachment. - 4% 593 W. 
5 What not. - A. 3. 393 | 
Manner of proceeding. | „ 
Attachment for non payment of coſts. - B. - 000 
When attachment may be moved for. - 4: 5:07 
Attachment in proceſs, Vide / rocgſi, (D. 6.— 
E. 2. )J—Attorney, (B. 13, 15.) Fo 
Attachment in chancer7. ide in Chancery, "SR At 
(D. 3, 4.) | 
2 of privilege, Vide Attorney, (B. 
19.) 
Foreign attachment; ; how it ſhall be proſe 
cuted. - A. 209 
By whom it may be ade. 8. 398 
What goods may be . - OC 599 
What not D. * 
How the garniſhee ſhall be aided. - E. bow 
How the defeudant himſelf. „ „„ 603 F 
What the judgment ſhall be. - G. 60 Ih 
| When foreign attachment ſhall bo pleaded. H. 603 V 
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/ V 
Attainder. [ 
Vide Abatement, (E. 3.)—Capacity, (D. 6.)— l 
Diſcent, (C. 13. — Dover, et I. Parka | 
went, ( : 
\Artaint, | 
When it lies. . 1 5 5 605 
When not. - B. 606 
The proceeding in an attaint ; - C. 607 
Or iginal. a _ | T, 608 i 
Proceſs, - „„ As 608 
Aſſignment. - : - 0,3 608 
Plea. 3 Y - 04 - as 
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When neceſſary. - - A. 610 
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When an attornment is not neceſſary. =: Ba 615 
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Who not. 3 „ 0 619 
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By the common law. 3 0 621 
Ey ſtatute. : - - Wh io 621 
In what caſes, not. . < B. 6. 623 
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How he ſhall be ſued. — „D. 2% 640 
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Remedy for refuſing bail. X. 6, 690 - 
At what time bail ſhall be allowed. ” I. 690 
How far the bail ſhall be liable. M. 690 
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